A WITNESS OF BYZANTINE LEGAL PRACTICE IN THE 12TH CENTURY
Some remarks on the construction of the Ecloga Basilicorum*

T PéCa
It is indeed my most ardent desire, if it is in my power to do so, “to mingle the Graces with
the Muses”,' as the saying goes. But mundane preoccupations impel me in a different
direction and I address myself, albeit with reluctance, to the routine duties imposed by
necessity. (...) And though I should be at leisure to improve my style by reading through the
works of the great writers of antiquity (...), I am instead kept at my desk in the Basileios
Stoa® from early morning to late evening busying myself with the incessant perusal of

innumerable legal documents.

From Agathias, perhaps the only Byzantine jurist with
whom Roos Meijering would have been at ease.’

1 would like to thank Prof. B.H. Stolte for his comments, Dr. R. Meijering for her suggestions in the
translation of the Greek texts and Dr. M. Tantalos for his recommendations on this article.

A reminiscence of E. HF 673-675: 00 modcopon tag Xdprrog toig Modcoisty cuykatapueryvig, Ndictay
culuyliav.

The Basileios Stoa or Royal Stoa was the place where lawyers gathered to prepare their cases.
Agathias, The Histories, book 3,2-4 transl. by J.D. Frendo, (CFHB, 2 A, eds. H.G. Beck, A. Kambylis,
R. Keydell), Berlin 1975, 68. The Greek text reads as follows: é0éAm ydp, &l &n’ éuol €, kal mept
nheloTov molodpat taig Modoaig, eact, Tag Xdprrog katapryvival. kaitot Etépm0i pe kabéikovo oi
epovidec, kol Emopal ye ofit Exdv etvon T mepayoton dvdyky. (...) déov yop Todg mdhat Goodg
oyoraitepov dvaréyesbon pymceng Ekatt dravia te ta fkaotayod Euupepdueva yvopatedew £G o
axpiBes (...), GAL Eyoye fiuevog év h Paciiein otod PPASI TOIG SIKAV dvdmien kol TpoypdTev
&€ £00wvod péypt kol &g HAov katadivto kueketd kol dveritto (...) (ed. R. Keydell, Agathiae Myri-
naei Historiarum libri quinque, (CFHB 2), Berlin 1967, 40). Agathias was a lawyer (scholastikos) in
sixth-century Constantinople who was more interested in poetry and history than in law. On Agathias,
see A. Cameron, Agathias, Oxford 1970.
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1.  Making a start with the Ecloga Basilicorum

Byzantine scholars often complain about the lack of Byzantine legal sources and especially
of sources related to Byzantine legal practice. It is true that there are not sufficient sources
that could give a complete overview of Byzantine justice in theory and in practice. It is true
that we do need new editions of the preserved sources connected with Byzantine legal prac-
tice. We do nevertheless possess some such sources which still remain considerably neglec-
ted, despite the fact that they have been edited in rather recent times. One of these sources
is the Ecloga Basilicorum, which was edited in 1988 by Ludwig Burgmann within the series
“Forschungen zur byzantinischen Rechtsgeschichte”.*

The Ecloga Basilicorum is connected with the Basilica. The Basilica, ‘the imperial
(laws)’, were promulgated around 900 during the reign of Emperor Leo VI the Wise, but
preparation for this work had begun earlier under emperor Basil I, founder of the
Macedonian dynasty. The compilers of the Basilica aimed at making one law, one collection
consisting of all parts of the Justinianic legislation, but in Greek.’ Hence, the compilers of
the Basilica used Greek summaries of and commentaries on Justinianic texts that they had
at their disposal. The Basilica are divided into sixty books. The so-called Ecloga Basilico-
rum, as its conventional name implies,® is a selection of the first ten Basilica books
accompanied by a commentary dated to the middle of the twelfth century, presumably com-
posed around the year 1142.7 As Burgmann mentions, its composer based his commentary
on a selection of the Basilica that existed in his time. This selection is only known to us
indirectly, since it has not reached us intact.® The first ten Basilica books mainly cover issues
related to justice, such as the organization of the courts, jurisdiction matters and competent
courts, advocates, appeals, et cetera. The commentator offers lengthy comments on these

4 L. Burgmann, Ecloga Basilicorum, (Forschungen zur byzantinischen Rechtsgeschichte, Band 15),
Frankfurt am Main 1998; this work is henceforth abbreviated as Ecl.B. Ruth Macrides has examined
material of the Ecloga Basilicorum; cf. R. Macrides, ‘The competent court’, in A.E. Laiou/ D. Simon
(eds.), Law and Society in Byzantium: Ninth — Twelfth Centuries, (Proceedings of the Symposium on
Law and Society in Byzantium, 9th — 12th Centuries, Dumbarton Oaks, May 1-3, 1992), Washington,
D.C. 1994, 117-129 (118) (henceforth abbreviated as Macrides, ‘Competent court’).

5 The Basilica are based on all four parts of Justinian’s legislation: the Codex, the Digest, the Novels and
some of the Institutes.
6 Ecloga (8xhoyf) means ‘selection’.

7 See Xn. Tpadvog, Or myée tov folavuvod dikaiov, I ékdoon cvpminpouévn, A6va/Kopotnvi
2011, 278-279, which has been translated into Italian: Sp. Troianos, Le fonti del diritto bizantino,
(Traduzione a cura di Pierangelo Buongiorno), Torino 2015, 184-185, and recently also into German:
Sp. Troianos, Die Quellen des byzantinischen Rechts, (4. verbesserte und erginzte Auflage. Ubersetzt
von D. Simon und S. Neye), Berlin / Boston 2017, 225. Troianos’s monograph is henceforth
abbreviated as Troianos, ITnyéc (= Fonti = Quellen). See also Ecl.B., XVI-XVII.

8 Ecl.B., XI.
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books of the Basilica. The Ecloga Basilicorum is therefore valuable because it is one of the
few works that could give us information about the actual Byzantine legal practice in the
twelfth century.’ It is also a precious source of commentary on the first ten Basilica books;
this is especially useful because not many scholia have been preserved on this first part of
the Basilica."

We know nothing about the author of the Ecloga Basilicorum: who he was and why
he wrote such a commentary. The intention of the commentator is to explain the law in a
simple and easy way and this is evidently reflected in his style of writing. His language is
clear and uncomplicated and his examples are easy to understand.!"" He often uses
expressions as ‘I have told you in an earlier chapter’ (Einév cot év 1@ (...) kepodaim)'? or
‘See also in this chapter that (...)" (‘Opa odv kol 61 T0d mapdviog kepokaiov) or “You
have already learned there and there’ ("Epofeg év 1@ (...) xeparaiw)'® or similar
expressions.'s He begins his comments several times by providing an explanation in advance
(mpobewpia) on the subject he is about to comment upon and uses as opening words I'tvwoke
¢ &v mpobewpiq ‘learn in advance that’'® or similar expressions, such as todta padmv mg
&v mpoBewpiq ‘having learned this in advance’.!” In explaining the material he also uses
fictitious cases (thematismoi)'® and very often he poses a question and then gives the answer
in the form of a definition or an example." The above information on the style of the author
of the Ecloga Basilicorum is an indication that this work was connected with legal teaching
and legal practice, as its editor also implies: ‘Die Ecloga Basilicorum war ein Werk fiir den

9 See, however, the problems that arise about its construction and its relation with older material under
§ 4. Digging into the Ecloga Basilicorum.

10 With the exception of Basilica book 8.

11 On the style of the commentator, see also Macrides, ‘Competent court’ (note 4 above), especially 118-
119. See further § 4. Digging into the Ecloga Basilicorum below on the problem of how to recognize
‘his own style’.

12 Ecl.B. 12/26, comment on B. 2,1,42 =D. 1,3,33.

13 Ecl.B. 12/27, comment on B. 2,1,42 =D. 1,3,33.

14 Ecl.B. 13/18, comment on B. 2,1,44-45 =D. 1,3,35-36.

15 Ecl.B. 17/19, comment on B. 2,2,10 = D. 50,16,10: Of&xg, St (...);

Ecl.B. 23/20, comment on B. 2,2,24 = D. 50,16,26: Tadta paddv, Spa 10 {nrodpevov (...).

16 See, for example, Ecl.B. 23/11, comment on B. 2,2,24 = D. 50,16,26 and 44/1, comment on B. 2,2,98
pr. = D. 50,16,101 pr. and 47/8, comment on B. 2,2,106 = D. 50,16,109 and 73/16, comment on B.
2,2,217=D. 50,16,225.

17 See, for example, Ecl.B. 67/1, comment on B. 2,2,205,2 = D. 50,16,213,2 and 109/10, comment on B.
2,3,59 =D. 50,17,59 and 497/26 comment on B. 10,3,33 =D. 4,3,33.

18 Ecl.B. 26/26, comment on B. 2,2,33 = D. 50,16,35: "H, &i BodAet, obtwg Oepdricov (...); Ecl.B. 29/6,
comment on B. 2,2,37,1 = D. 50,16,39,1: Kai émi Anydtov 8¢ todto Suvardv Ospaticar (...).

19 Ecl.B. 18/7, comment on B. 2,2,10 = D. 50,16,10: Tt 8¢ éott mapaypaer; Axovcov (...); Ecl.B. 33/14,
comment on B. 2,2,46 = D. 50,16,49: Tic 8¢ 4011 covmeppikidpiog; Axovcov (...). The author has a
preference for the verb dxovetv in imperative, thus dxovcov or dxove ‘listen’.

141

SG 2019 (online)



PENNA

Unterricht und zielte in irgendeiner Weise auf die Praxis’.?* The aim of the author of the
Ecloga Basilicorum is to comment upon and to explain the first ten books of the Basilica.
To be precise, that is what has been preserved. Perhaps the original intention of its author
was to comment on more books of the Basilica. It has been suggested that the author of the
Ecloga Basilicorum has borrowed elements of the work of the canonist Aristenos.?!

As Burgmann and Troianos have noted, the commentary contained in the Ecloga
Basilicorum was presumably compiled by one author.?> Moreover, as its editor, Burgmann
has suggested the commentator must have used annotated Basilica manuscripts that existed
in his time.”® Taking into account these preliminary observations, I will examine in this
paper information related to the making of the Ecloga Basilicorum. The idea for this subject
was born after a paper I presented at the 68th conference of the Société Internationale
Fernand de Visscher (SIHDA) held in Naples in 2014, in which I had tried to examine how
two Roman maxims about interpreting in doubtful and unclear cases had been transmitted
into Byzantine law.?* In unravelling the relevant Byzantine sources, I came across some
interesting information regarding the Ecloga Basilicorum. In order to explain this informa-
tion I will have to begin with the transmission of these two Roman maxims about doubtful
cases in Byzantine law and, in the following, I will focus on the Ecloga Basilicorum.

2. Digest 50,17,56 and its transmission in the Basilica and the Ecloga Basilicorum

As is well known, the last title of the last book of Justinian’s Digest, title 17, concentrates
on various rules of law. In this title many basic maxims of Roman law have been included.
The two Digest fragments D. 50,17,56 and D. 50,17,168 set out general rules for interpreting
in doubtful and unclear cases. Here is the first Digest fragment:*

D. 50,17,56
Gaius, /ibro tertio de legatis ad edictum urbicum:
Semper in dubiis benigniora praeferenda sunt.

20 L. Burgmann, ‘Vier Richter des 12. Jahrhunderts’, JOB 32/2 (1982) (XVI. Internationaler Byzantinis-
ten-kongre3 Wien, 4. — 9. Oktober 1981. Akten I1/2), 369-372 (370) (article henceforth abbreviated as
Burgmann, ‘Vier Richter’).

21 On this issue, see Van der Wal / Lokin, Delineatio, 107 and Ecl.B., X.

22 Ecl.B., XV and Troianos, ITnyég, 279 (= Fonti, 184 = Quellen, 225) (note 7 above).

23 Ecl.B., XIV-XV.

24 The title of my paper was ‘In dubiis et obscuris. How to interpret in doubtful cases? Roman maxims
and their application in Byzantine law’.

25 The translations of all Digest fragments in this paper are from A. Watson (ed.), The Digest of Justinian,
(Transl. of Mommsen, ed. maior), 4 vols, Philadelphia 1985.
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‘Gaius, Legacies in relation to the urban praetor’s edict, book 3:
In doubtful cases, the more generous view is always to be preferred.’

This Digest fragment has been transmitted in the second book of the Basilica. In fact, both
two last titles of the Digest, namely titles 16 and 17, which deal with the meaning of words,
expressions and various rules and maxims, are to be found in the second book of the
Basilica. Digest fragment D. 50,17,56 reads as follows in the Basilica:

B.2,3,56 =D. 50,17,56 (BT 54/5-6)
"Ev 101 Gue1Boroig 10 ghdvOpomov émikpatel.

‘In doubtful cases the mild view is to be preferred.’

There are no scholia preserved for this particular Basilica fragment, but as the last editors
note, there is a scholion on a later part of the Basilica text which makes reference to this
rule. This is BS 285/7-8 (sch. Ca 4 ad B. 11,1,39 = D. 2,14,39).2¢ Indeed, there we read the
words of the scholiast ‘And also chapter 56 of this <title> says:’ and then he repeats the rule
&v 101g apeiBérog 10 edvOpwrov Emikportel. 1 have encountered one more Basilica
scholion in which the rule is literally repeated®” and another three scholia in which the same
rule is expressed but in slightly different words.?® Let us now examine the relevant comment
of the author of the Ecloga Basilicorum on the Basilica fragment cited above:

Ecloga Basilicorum: comment on B. 2,3,56
A€0eT6 T1g &yypdong kol dvestioato kKAnpovopovg ¥’ fj & katalmmv koi Anydta dapdpolg
TPOSHOTOIS Hetd todTo. AmnBeis kad £vog OV KAnpovopwv éxdpote v Swdfiknv kal

26 On Ca (= cod. Coisl. gr. 152, dating from the second half of the twelfth century), cf. RHBR, I, No. 203.

27  BS 1466/22-23 (sch. Pa 10 ad B. 22,5,42 = D. 12,2,42): ®noi yap kol Pif. B. mt. . ke, v¢'.- kai &v
701G GpePorolg 1 eavbpmmov Emtkpatel. On Pa (= cod. Paris. gr. 1348, dating from the beginning
of the thirteenth century), cf. RHBR, I, No. 161.

28  BS2961/12-14 (sch. Pc 2 ad B. 48,13,12 = C. 7,4,14): 810 &v 101G dueiBoroig onpociog BEAtiov éot,
Kol pédhiota €v Ti) Ehevbepia, edol avtiic erhavBpanotépav mepopBive yvouny. On Pe (= cod.
Paris. gr. 1349, dating from the eleventh century), cf. RHBR, I, No. 162. BS 3894/8-9 (sch. Pe 4 ad B.
60,51,30 = D. 48,19,28§16): "Eml yop téV doapdv 1 frrov émtheyouedo kol v toic duoiBorotc o
ovOpwnov vicd; BS 3897/10 (sch. Pe 1 ad B. 60,51,39 = D. 48,19,42): 'Ev ydp 10ig dueiBdroig 10
QMavOpmmov vikd (...); on Pe (= cod. Paris. gr. 1350, dating from the twelfth century), cf. RHBR, I,
No. 163. It is not clear whether the final two scholia are “old” or “new”.
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p o . A . 2ot . L e
TPOGEYPAEY, OTL ,,010 HIGOG EVOG TOV KANpovoumv €xdpato thnv dabnknv gopidn 1
Swbrkn doppayiopévn kol éhvotouin kol dvesepoyichn. Ei pév adtod pdvov tod
KAnpovdpov 10 voua &xapdyn, didovrar kai to Anydro kol Eppwvton kol ol Evotdoelg Tdv
romdv KANpovOpmV: €l 88 kol TOV Aomdv KANpovOu®mV To. dvOpaTe e¥pnvTaL Keopayuéva,
téte (Mrettan, motepov avTov pévov NPéANce (nudoar kol ékBodetv dmd g 18lag
foom o N Saw s VN oy

KAnpovopiog 1) kol Tovg AoUmovg St avTOV; Kol €1 6TV ApEIBOAOV, Kol T Aydto EppovToL
Kol 01 £votdoelg TV Aomdv d1d 10 eIMAVOpmTOV: &v Yap 10l dugifdlowg 10 pildvOpwmov
EMIKpaTEL.

To 8¢ £ppumvev0v mapdv voupdy ot ve' keg. 10d y' tit. t0d B’ B>’

‘Someone wrote a will and appointed three or four heirs and left also legacies to different
persons; after that, because he was disappointed with one of the heirs, he erased the will and
added that “because of hating one of the heirs, I erased the will”. His will was found sealed
and was opened and unsealed.’ If it is only the name of that heir that was scraped off, the
legacies are given and the appointment of the other heirs is valid; if, however, the names of
the other heirs are also found erased, then the question is, whether he wanted to damage and
remove from his estate only him, or also the others because of him. And if it is doubtful, both
the legacies and the appointment of the others are valid because of mildness; because in
doubtful cases the more mild view is to be preferred.

The legal rule that has been interpreted here is the 56" chapter of the 3™ title of the 2™ book.’

The example that the commentator uses here refers to legacies and confirms the rule of the
law: if there are doubts, the milder, the more philanthropic, the fairer solution should be
followed. The word @ikdvOponov is used in Greek to describe the “mild view”. As a general
remark I note that the principle of @ilavOpwnio (= mildness) played an important role in
Byzantium and scholars have discussed this issue to some extent.*' A good emperor had to
be first of all pildvOpwmoc, had to show mildness and mercifulness, and this Byzantine
thought is reflected in many sources.”? And it was not only the emperor who had to be mild
(pdvOpwmog). A good judge should also possess this virtue, according to many sources.

29 Ecl.B. 108/28-109/6.

30 In the Greek text éhvotop|dn ko dvesppoyicOn = the thread was cut and the seal was broken.

31 On the term eihavbponio in legal texts, cf. especially Zn. Tpoudvog, ‘H évvoia g eihavbponiog oto
BulavTivd vopoBeticd ketpeva’ in Tunukds téuog Miy. I1. Zrabémoviov, Abive / Kopomvii 2010,
2779-2802.

32 In the prefaces of laws, for example. See the title of the Isaurian Ecloga (8". c.), which reads: "Exhoyn
OV vopwv &v cuvtue yevopdvn mapd (...) kai dmdidpbwoig gl 10 ehavOpwrdtepov (...). Cf. A.
Schminck, ‘Minima Byzantina. I. ’Em8i6pbooig €ig 10 glavBpordtepov’, SZ 132 (2015), 469-474.
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Michael Psellos (11", c.), the well-known Byzantine philosopher describes in many of his
writings the qualities of a good judge. A good judge, Psellos observes, has to be wise and
fair (co@Og xai dikatog), but he also has to show mildness (pihavOponia).’> However, a
general discussion of the notion of gilavOpwnio in Byzantium goes beyond the scope of
this paper.

The above comment in the Ecloga Basilicorum is a typical example of the style of the
commentator, as described above. Rather than referring to the law in theory, he prefers to
use an example to directly illustrate what the law means here. The law mentions that in
doubtful cases the mild view is to be preferred. How is this rule reflected in legal practice?
This is what the commentator is trying to explain by means of his example. What is
interesting is that the commentator of the Ecloga Basilicorum uses at this point an example,
which can be found in another Basilica book, different from the one that the commentator
comments upon here. In particular, we come across the same example in the 7. title of the
35", Basilica book dealing with erasures in wills; here is the corresponding passage from
the Basilica:**

B.35,7,2=D.28,4,2 (BT 1577/16-24):

"Edv 0 d100épevog Tpooyplym 810 T picog £vOg TdV KANPovOp®mY xapdEat Ty Staffikny kol
£0pe0f Eopporyiopévn, el pév adtod povou o Evopa Exapdyn Kol HTOKATACTOTOV EYEV, LOVOS
avt0g drmBettol, kol To mop’ avtod katodepdévro Anydra didoviar, dte povny my Evetacty
avtod NOéncey O dudépevog drupododat. Bl 88 kol mavtov tdv KAnpovoumy Td dvopata

33 E. Kurtz / F. Drexl (eds.), Michaelis Pselli Scripta minora magnam partem adhuc inedita. Vol. 1I:
Epistulae, (Orbis Romanus. Biblioteca di testi medievali, 13), Milano 1941, 47. Saradi includes many
references to the principle of @ihavOponio occurring in the writings of Psellos; cf. H. Saradi, ‘The
Byzantine Tribunals: Problems in the application of justice and state policy (9.-12. c.)’, REB 53
(1995), 165-204 (186-187). Tourtoglou has examined the issue of philanthropy in Byzantine law repea-
tedly. In one of his writings, he outlines philanthropic rules in Byzantine legislation and jurisprudence;
cf. M. Tovptoyrov, ‘Emteikeic kou @ulavOponeg datdéelg tov Bulavivod mowiod dwkaiov apfro-
VOLGEG TNV TPOYXVTNTO TOV TOWIKOV KOAASHOV’, [lpaktikd e Akadnuios AOnvav 76 (2001), 142ff.
(repr. in: M. Tovptdylov, Meletijuoaro lotopiag EJnvikod Aikaiov 4 (2004), 9-35, in particular 25-35).
During the 23™. International Congress of Byzantine Studies in Belgrade in 2016, L. Paparriga-
Artemiades presented the paper ‘«Topai» dans les ambigiiités («apeiBola») des lois byzantines. Elé-
ments des approches interprétatives des scoliastes byzantins’. The paper has been published in B.
Krsmanovi¢ / L. Milanovié¢ / B. Pavlovié (eds.), Proceedings of the 23 International Congress of
Byzantine Studies, Belgrade, 22 — 27 August 2016. Round tables, Belgrade 2016, 66-70. While exami-
ning questions of interpretation of Byzantine jurists, Paparriga-Artemiades also discussed the applica-
tion of a milder view in certain legal cases. In her material, she used many fragments from the Ecloga
Basilicorum as well. Cf. also L. Paparriga-Artemiades, ‘Interventions de I’herméneutique juridique
dans la résolution des ambiguités de la loi lors des contestations en justice a 1’époque byzantine’,
Humanitas 69 (2017), 81-109 (https://doi.org/10.14195/2183-1718_69_4 (7 July 2017)).

34 In the edition of the Ecloga Basilicorum at the comment on B. 2,3,56 = D. 50,17,56 Burgmann adds:
‘cf. B. 35,7,2 (D. 28,4,2)".
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. . - , s oy R S S U PUN A,
nepeydpatev, Tote nrodpev, motepov adTov povov NBéANce (nudoat 1j kol Tovg GAAODG Ot
adtoév: &v AueBOr® 8¢ kol ol évotdoelg TV Aomdv kol To Anydrta Eppwtar S0 TO
eavOporov [odtod].

‘If the testator adds as a postscript that because of his hatred of one of the heirs he has made
an erasure in the will and the will is found sealed, if only the name of that heir was scraped
off and [the will] had a substitute [for that heir], then the legacies that he had left are given
because the testator wanted to annul only the appointment of that heir. If, however, he
scratched off the names of all the heirs, then we ask whether he wanted to damage only him
or also the others because of him. And if it is doubtful, both the legacies and the appointment
of the others are valid because of mildness.’

The fact that the commentator uses an example from another book of the Basilica can give
us some information on how he made his compilation, but I will return to this issue after
examining the second Roman maxim and its transmission in Byzantine law. By comparing
this example (erasure of will and legacies) in the Ecloga Basilicorum and in the Basilica,
we observe that the passage in the Ecloga Basilicorum is slightly longer than the correspon-
ding Basilica fragment. Another difference between the two passages is that the commen-
tator of the Ecloga Basilicorum uses more lively language. Rather than “describing” the
example, he prefers to “live” the example himself. He uses the verb in the first person singu-
lar: “I erased the will”. For a better understanding of both passages, I also quote the Digest
fragment from which the Basilica fragment B. 35,7,2 actually derives:

D. 28,4,2:

Idem (Ulpianus) libro quarto disputationum. Cancellaverat quis testamentum vel induxerat et
si propter unum heredem facere dixerat: id postea testamentum signatum est. quaerebatur de
viribus testamenti deque portione eius, propter quem se cancellasse dixerat. dicebam, si
quidem unius ex heredibus nomen induxerit, sine dubio ceteram partem testamenti valere et
ipsi soli denegari actiones: sed legata ab eo nominatim relicta debebuntur, si voluntas ea fuit
testantis, ut tantum heredis institutio improbetur. sed si instituti nomen induxit et substituti
reliquit, institutus emolumentum hereditatis non habebit. sed si omnia nomina induxerit, ut
proponitur, adscripserit autem idcirco se id fecisse, quia unum heredem offensum habuit,
multum interesse arbitror, utrum illum tantum fraudare voluit hereditate an vero causa illius
totum testamentum infirmare, ut licet unus inductionis causam praebuerit, verum omnibus
offuerit. et si quidem soli ei ademptam voluit portionem, ceteris nihil nocebit inductio, non
magis quam si volens unum heredem inducere invitus et alium induxerit. quod si putavit totum
testamentum delendum ob unius malum meritum, omnibus denegantur actiones: sed an
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legatariis denegari actio debeat, quaestio est. in ambiguo tamen interpretandum erit et legata
deberi et coheredum institutionem non esse infirmandam.

‘Ulpian, Disputations, book 4: A person had canceled his will or erased it and said he was
doing so on account of one of the heirs; this will was later sealed. The question was raised
whether the will was in force and what the position was regarding the share of the one on
whose account he had said that he had canceled [it]. I held that if in fact he erased the name
of one of the heirs, undoubtedly the remaining part of the will stood, and actions would be
denied only to him; but legacies specifically charged on him will be payable if it was the wish
of the testator that only the institution of the heir should be disapproved. But if he erased the
name of the institute and left that of a substitute, the institute will not have the benefit of the
inheritance. But if he erased all the names, as it proposed, but added that the reason why he
did so was because he was offended with one of the heirs, I think it matters a great deal
whether he intended to deprive only him of the inheritance or intended rather to nullify the
whole will because of him, so that although one provided the reason for the erasure, still it
prejudiced all of them. And, indeed, if he intended that a share should be taken away from
him alone, the erasure will not prejudice the others at all, any more than if, intending to erase
one heir, he unintentionally erased another one as well. But if he thought that the whole will
should be obliterated because of the demerits of one, all will be denied actions; but there is a
question whether an action should be denied to the legatees. But in case of ambiguity, the
interpretation to be adopted will be that the legacies are to be paid and also that the institution
of the co-heirs is not to be nullified.’

By comparing this same example (erasure of will and legacies) in the three texts (Ecloga
Basilicorum, Basilica and Digest), it is clear that the most extensive text is the Digest frag-
ment. In the Digest fragment the argumentation of every case and the intentions of the testa-
tor are explained in detail. As in most cases, the Basilica passage here is a summary of the
corresponding Digest fragment. The passage from the Ecloga Basilicorum is the most vivid
of the three in its use of language. The commentator successfully manages to capture the
core of the Digest and Basilica fragments in sufficient words. Here is a schematic approach
of the corresponding passages:

B. 2,3,56 =D. 50,17,56
[No Basilica scholia preserved here]

!

comment of Ecloga Basilicorum — uses example from B. 35,7,2 =D. 28,4,2
[No Basilica scholia preserved here]
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3.  Digest 50,17,168 and its transmission in the Basilica and the Ecloga Basilicorum

The second Digest fragment that deals with dubious cases is D. 50,17,168, which reads as
follows:

D. 50,17,168pr:
Idem (Paulus) libro primo ad Plautium. Rapienda occasio est, quae praebet benignius
responsum.

‘Paul, Plautius, book 1: The occasion of offering a mild reply must be seized.’

The counterpart of this fragment in the Basilica reads:

B. 23,168 =D. 50,17,168 (BT 63/13-14):
"Ev 1015 doapéot 10 ghdyadov Eppmvedopey.

‘In unclear cases we interpret in a mild way.’

In the Basilica fragment the word @ikdyadov is used to describe the “mild way”. In the only
preserved Basilica scholion on this particular Basilica text fragment, the scholiast advises
the reader to check some other references in other books of the Basilica and their com-
ments.* I have encountered two more scholia in other Basilica books that refer to this rule
while using the same word @ildyadov, both the noun® and the corresponding adverb
eoydOwe.

35  BS20/11-12 (sch. P 1 ad B. 2,3,168 = D. 50,17,268): Z#jtet keg. 0'. kol 10 kel <mapo>yeypoppévo
kol Pif. 10", Tit. o, ke@. wy'. &', (cf. C. 4,40,3 et 4?) wai Bip. ud'. Tir. . . kai Pif. Ae’. mir. 18" AL On
P (= cod. Paris. gr. 1352, dating from the beginning of the thirteenth century), cf. RHBR, I, No. 166.

36 BS2960/29-2961/1 (sch. Pc 1 ad B. 48,13,12 =C. 7,4,14): (...) ki mavTeg oi TiktOpevot Ehevepodvrat,
kv moALol @otv, énedn &v Tolg AueiBorolg kpatel 1O @dyadov. (This is an old scholion by
Theodorus).

37 BS 2713/6-7 (sch. Pc 2 ad B. 45,4,8 = C. 6,61,5): (...) kol T0ig T®V VOpmV dapopai okalovoug dikag
eoy6Owg Eppmvedety, (...). Just after this scholion there is another scholion numbered by the editors
as 2b, which reads (BS 2713/20-21): okalodoag dikag eihayddmg Eppnvedety — Qaredaiov. Todro kai
&v 101g [pdroig Aéyet, 8t 3&1 Todg vopovg prraydbmg Epunvevety. Indeed, as Thalelaeus mentions, we
have seen that this rule, to interpret the laws in a mild way, has been put down in the first books of the
Basilica — to be precise, in the second Basilica book. The scholion 2b is not a scholion on the Basilica
text, but is related to sch. Pc 2 ad B. 45,4,8 = C. 6,61,5, which is a kata podas. 2b is a scholion of
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Once again, it is the Ecloga Basilicorum that offers more information about this Basilica
passage and its application. The commentator gives here two examples, both included in his
comment on B. 2,3,168; the first example is a case of slave twins and the other a case of a
son under guardianship. Here is the corresponding comment:

e Text1.®
The case of the slave twins.

Ecloga Basilicorum, comment on B. 2,3,168 = D. 50,17,168:

Ofov dg &mi Bépatog TerevTtdv Tic Fypayey v Tf 181g Srdijin ., SovAn pov Mapla Zotm
, T - Lo N A ; , . P
€hevBépa, £av dppev TpdTOV TéKN™ petd tekevtny 10D Stabepévou tétokev 1| Mapia v d
yaotpl kai dppev kol BV, Kol SiAov 0dk fv, Toiov TpdToy TéyOn, Kol v dugBoria, Gpa

, , (o i vy NN , 2t <o\, ‘
yevnoetar €hevBépo | Maplo kol €covtor kot T TeXdEvia Erevbepa m¢g amo EhevBEPOG
3 N s \ ) o 2 \ \ ~ ~ L3 \e 7

yevwn0évta fj w Tl ve 810 0 gva ddNAov kol Goapes O motov Tpdtov £t€yon, kol 1 Mopia
gvamopéver 1@ {uy® thg Sovelag Tpuyopévn kol o TexOévra Ecovtar Sodha. Adyopev odv,
ot kol 11 Mopia €levbepobnoetor kol ta texfévia evyevi] €ooviar G Amo Elevbipag
teyféviar &v yap 101g doapéot kol pn kabapdg katarappovopévols 1o edyabov Epun-
vevopev, pihdyadov 84 doti 10 einely pdTov yevvndfivan o Eppev ko d1d Todto yevécha kai
navtog levbépoug.>’

‘To take an example; someone at his death wrote in his own will: “Let my slave Maria be free
if she gives birth first to a boy.” After the death of the testator, Maria gave birth at the same
delivery to a boy and a girl, and it was not clear which [child] was born first; and there was
doubt whether Maria will become free and the born [children] will also become free, as having
been born from a free woman, or, because it is unclear and doubtful which was born first,
both Maria continues to be worn out by the burden of slavery and the children will be slaves.
Well, we say that both Maria will become free and the children will be freeborn, because they
have been born from a free woman; for in obscure and unclear cases, we interpret in a mild
way; and it is mild to say that the boy was first born and that because of this, all will become
free.’

Thalelaeus on the kata podas Pc 2 ad B. 45,4,8 = C. 6,61,5. See the explanation by the editors in H.J.
Scheltema / D. Holwerda (edd.), Basilicorum Libri LX. Series B Volumen VII: Scholia in libros XLIIL,2
— XLVIII, Groningen / ’s-Gravenhage 1965, praefatio, v.

38 1 refer to this first passage from the Ecloga Basilicorum as “Text 17 because I would like to compare
it further on with other texts.

39  EclB. 150/2-12.
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The case of the son under guardianship.

Ecloga Basilicorum, comment on B. 2,3,168 = D. 50,17,168:
Kai dAovg 8¢ moAkodg Tpocpdpong ebpioet Tic AepoTIoRog T) TapdvTt kavévi, olov dg ém
0épatog Tétpog Tig €rehedoe Katolmav dvnBov maide Vnd Emitpomov: Gvepvn ToVT®
TTadLog 16 kol Edeye daveioar TovTe vouiopata koi déEachar kol dyyontdg 6 dvnpog dpooce
1 gpeootsiv. Kai (moig qv, apa cuvnhevepddnoay tic dvoyfic kol of dyyonrod f p i ve
0 pev dvnPog oettan €revbepog, ot ¢ yyuntol amartndocovtar €notet 8¢ v o 1 10D
OpKOL AGAPELRL 0VIE YOp EMA®OEY €V TG OpK® O dvnPog, 0Tt ,,00 XPEDMGTD, 10TL 005’ OAMG
£daveisdunve, § 81t ,,00 xpemotd® 310, TO un Tapeival ToV Enitpomdy pov Kot ToV Kapdv 10D
[ , ” o , Ny <« , C
daveiov®. Toladtng obong thg aueiPoriog dwa TV AodEEloy TOD OpKOL AEYOUEV Kol TOVG
, N - N . . , .
&yyontag ocvvehevBepodobaot 810 10 0 AR TPOG TO PIAdyabov EpunvedesBar eikdyadbov
3¢ ot 10 Aéyewv EhevbepodoBat kol TodG Eyyuntag ovv 1@ GviBo.
TO 8¢ £punvevdv vouudv dott keg. p&n’ 1od ' Tit. 1od B Pif.*°

‘And one will find many other fictitious cases relevant for this rule; to bring an example:
someone named Peter died leaving behind a son in the age of puberty under guardianship; a
certain Paulus came forward against him and said that he [Paulus] had lent money to him [the
boy] and had also received guarantors. The son under puberty swore that he did not owe. And
the question was, whether the guarantors were also freed from the obligation, or the boy under
puberty will be free (from the obligation), but there will be a claim against the guarantors. It
was the uncertainty of the oath that caused the question; because the boy in puberty did not
specify in the oath “I do not owe because I have not borrowed at all”, or “I do not owe because
my guardian was not present at the time of the loan”. Since this doubt was due to the
uncertainty of the oath, we say that the guarantors are also freed, because unclear cases are
interpreted in a mild way; and it is mild to say that also the guarantors are freed together with
the boy in puberty.

The legal rule that has been interpreted here is the 168", chapter of the third title of the second
book.’

The first example mentioned by the commentator here (female slave and twins) is included
in another part of the Basilica, different from the one that the commentator explains here.
In particular, this same example is found in the 18, title of the 44™. Basilica book on ques-

40 Ecl.B. 150/13-25.
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tions of legacies (Ilepi mpoypdrov GueiBdérov Anyatevopévov kol Tepl AQavidv Tpoc-
nov), which corresponds to the 5. title of the 34™. book of the Digest entitled “About du-
bious cases” (De rebus dubiis).* The 44", Basilica book has not been preserved and has
been reconstructed by the last editors on the basis of other Byzantine sources.*? In the 18,
title of this Basilica book we read the same example about the female slave, who, according
to the will, would become free only if she would give birth first to a boy and the legal
question that arose after the birth of twins, a boy and a girl.

I will now quote this same example from the Basilica and, in the following, the Digest
fragment from which the Basilica passage derives, in order to compare these passages with
the same example in the Ecloga Basilicorum:

e Text 2.
The case of the slave twins in the Basilica.

B. 44,18,10 = D. 34,5,10 (BT 2043/12/15):

Ei 8¢ éhevBepiov vmd aipeoty ddom Soviy v éav mpdtov Eppev TEKY, Kol &V g yooTpl
dppev kol ORI Téky Kol ) detkvotar, molov TpdTepov, O dppny dokel Tpotiktechat Kol 1
uqp élevdepodton kol 1) Buydnp edyevig tiktetar &v yap tolg AueiBoroig 0 eikdyadov
npokpivopey.®

‘If I grant freedom to a female slave under the condition that if she gives birth first to a boy,
and at the same time she gives birth to both a boy and a girl and it is not clear which [child]
was first [born], it is considered that the boy was born first and the mother is freed and the
daughter is born free; because in cases of doubt we prefer the more mild view.’

41 In the edition of the Ecloga Basilicorum at the comment on B. 2,3,168 = D. 50,17,168, Burgmann adds
in his apparatus fontium: compare for instance B. 46,1,12 =D. 1,5,15-16, which reads (BT 2119/1-3):
Trufoninu. Edv eino Mapiav Elevdépay siva, &l tpeig tékot, kol tékn pdv v ud yaotpi &v i dvo, &v
A 8¢ dvo 1) tplo, 10 Votepov mg €& dmelevbépag tiktetar. In this example the slave Maria will be
freed if she gives birth to triplets, and the slave gave birth to one or two babies and afterwards to two
or three. In this case she is also freed. This example reminds us of that mentioned in Ecl.B. 150/2-12,
comment on B. 2,3,168 =D. 50,17,168.

42 Mainly on the basis of the legal work Tipoukeitos; see in detail the critical apparatus and the apparatus
of testimonies of the Basilica edition: BT 2042-2046.

43 There are no scholia preserved for this Basilica book.
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o Text3.
The case of the slave twins in the Digest.

D. 34,5,10,1:

Ulpianus libro sexto disputationum. (...). Plane si ita libertatem acceperit ancilla: “si primum
marem pepererit, libera esto” et haec uno utero marem et feminam peperisset: si quidem
certum est, quid prius edidisset, non debet de ipsius statu ambigi, utrum libera esset nec ne,
sed nec filiae: nam si postea edita est, erit ingenua. sin autem hoc incertum est nec potest nec
per suptilitatem iudicialem manifestari, in ambiguis rebus humaniorem sententiam sequi
oportet, ut tam ipsa libertatem consequatur quam filia eius ingenuitatem, quasi per praesump-
tionem priore masculo edito.

‘Ulpian, Disputations, book 6. (...). It is clear that if a female slave has received freedom on
the following terms, “let her be free if the first child she bears is male” and she gives birth at
the same confinement to two children, one male and one female, then provided, that it is
certain which child was born first, there is no reason for doubt to arise either about her status,
that is, whether or not she is free, or about that of the female child, since, if she was the second
to be born she will be of free birth. However, if there is uncertainty as to the order of the births
and no clarification can be secured even by careful judicial investigation, then, since the
circumstances are controversial, the more humane view should be adopted whereby the slave
obtains her freedom and her daughter the status of being freeborn on the presumption that the
male child was the firstborn.’

As is usually the case, the Basilica text is shorter than the Digest fragment. By comparing
the versions of the same example in all three texts (Ecloga Basilicorum, Basilica and Digest,
— Texts 1, 2 and 3), it is clear that the example as presented by the commentator of the
Ecloga Basilicorum comes closest to the version of the example in the Digest. A minor
difference between the two is that in the example in the Ecloga Basilicorum, the female
slave has the name Maria. For the rest, the two versions, that in the Ecloga Basilicorum and
that in the Digest, are rather similar. Especially in their beginning, both texts are very similar
in giving the condition of the legacy in a more lively form, in brackets within the text.

I would like to emphasize the fact that here the commentator of the Ecloga Basilico-
rum once again* uses an example taken from another part of the Basilica, different from
the one that he comments upon, which in turn corresponds to another part of the Digest. As
I hope to have shown by comparing the three passages (from the Ecloga Basilicorum, the

44 The commentator did the same in his comment on B. 2,3,56, which was examined above.
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Basilica and the Digest) dealing with the same case of the slave twins, the text of the Ecloga
Basilicorum bears the greater resemblance to the text of the Digest. Theoretically, one could
argue that this resemblance could be an indication that the commentator had the Digest at
his disposal and took the example from there. It is far more probable, though, that the com-
mentator of the Ecloga Basilicorum took his example not from the Digest — nor from the
Basilica —, but presumably from another Greek text that was a translation of the Digest or,
in any case, related to this part of the Digest. Here is a schematic approach of the passages
related to D. 50,17,168 and its transmission in the Basilica and the Ecloga Basilicorum:

B. 2,3,168 =D. 50,17,168
[One Basilica scholion preserved here]

!

comment of Ecloga Basilicorum — uses example from B. 44,18,10 = D. 34,5,10
[No Basilica scholia preserved here]

4.  Digging into the Ecloga Basilicorum

The most plausible scenario would be that the commentator of the Ecloga Basilicorum had
another text at his disposal, something presumably related to the teaching of the antecesso-
res, the law professors at the time of Justinian, and there saw the examples I discussed above
and used them in his commentary. Scholia of the antecessores were, after all, still circulating
in the eleventh and twelfth centuries. We have manuscripts dated to the eleventh and twelfth
centuries that contain old scholia on the Basilica. As stated above, scholia have not been
preserved on this particular Basilica part, but at the time of the Ecloga Basilicorum, scholia
of the antecessores did exist. It is therefore very plausible that the commentator saw the
above example (as well as the example mentioned in his comment on B. 2,3,56) in a scholion
or a work connected with the antecessores and used it in his commentary. The two examples
examined so far form another argument in favour of the theory that the author of the Ecloga
Basilicorum presumably based his work on commentated Basilica manuscripts that he had
at his disposal, something that Burgmann, the editor of the Ecloga Basilicorum, has already
suggested.®

45  EclB. XIV.
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If the author of the Ecloga Basilicorum did indeed use older material deriving from the time
of the antecessores as a base for his commentary — and that must be the case as described
above — the question that arises is to what extent he used this material and how. In other
words, is the commentary of the Ecloga Basilicorum all written by the commentator himself,
or are parts of it taken from other scholiasts and inserted into the Ecloga Basilicorum? Can
we speak, then, of one homogeneous style of the commentator, or are there different styles
within his commentary based on what was actually derived from other (older) sources? This
problem has also been raised by Burgmann.*®

There are parts of the Ecloga Basilicorum that can obviously be attributed to the
commentator himself. These are parts in which the commentator informs us of what the
legal practice was in his own time when he remarks ‘today (crjpepov) this and this occurs
(...)’, or uses similar wording and adds contemporary information on the law of procedure.*’
Burgmann notes that it is not surprising that the author of the Ecloga Basilicorum offers
more contemporary information when it comes to ‘Gerichtsverfassung’, the composition of
courts and information on judges; the work aims to explain legal practice.*® The commenta-
tor also provides names of contemporary judges and makes references to officials who lived
in his own day and sometimes also to contemporary political situations.* As Macrides has
shown, the commentary of the Ecloga Basilicorum allows us to reconstruct the courts of the
twelfth century and the rules for their jurisdictions.® What seems most plausible is that the
commentator of the Ecloga Basilicorum must have been someone at home in the courtroom
and someone who knew well the legal practice of the day; most probably, he was a judge
himself as in one of his comments he does in fact refer to a judgment in which he had taken
part.’! Further, the author of the Ecloga Basilicorum also uses material that is definitely

46 Ecl.B., XIV: ‘Der Anteil des alten Materials und der Grad der Selbstandigkeit des Kommentators sind
im Einzelfall kaum zu bestimmen’.

47  Ecl.B. 28/9, comment on B. 2,2,37pr. = D. 50,16,39pr.: (...) dALG kol ofjpepov &v Tolg Stkaotnpiolg
(...); Ecl.B. 29/27, comment on B. 2,2,37,2 = D. 50,16,39,2: uepov 8¢ (...). Dr. L. Paparriga, who
has recently studied material of the Ecloga Basilicorum (see footnote 33), confirms that when the
commentator uses the expression ‘today this and this happens’, he mostly refers to issues of the law of
procedure.

48 Burgmann, ‘Vier Richter’ (note 20 above), 370 and Macrides, ‘Competent court’ (note 4 above), 118-
126 on the information that the Ecloga Basilicorum provides about the existing courts in the twelfth
century.

49 See on this Burgmann, ‘Vier Richter’ (note 20 above) and Macrides, ‘Competent court’ (note 4 above),
especially 119 with the relevant references to the Ecloga Basilicorum.

50 Macrides, ‘Competent court’ (note 4 above), 118-126, especially 119.

51 See Ecl.B., XVIII and Macrides, ‘Competent court’ (note 4 above), 118.
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dated after Justinian, such as Novels of the Emperors Leo VI the Wise, Romanus I, Constan-
tine VII, Basil II, Constantine X and Alexios 1.5

Moreover, when reading the Ecloga Basilicorum one observes some elements that are con-
sistent and contribute to the style of only one author.*® For example, in several cases the
author of the Ecloga Basilicorum begins with a preliminary piece of information. After that,
he addresses the reader with the sentence Tadto paddv, Spa 10 (nrovuevov (...) or Tadta
pabov 8pa to mpokeipevov (...) (‘Having learned this, take into consideration the following
/ related’) or a similar expression and he then gives an example or refers to the law or
highlights a rule;* in most of the cases he gives a specific example. With the help of the
Thesaurus Linguae Graecae (= TLG) I have counted the sentence Tadto podav, Spo o
{mrodpevov (...) (or a similar sentence) twenty-six times in the Ecloga Basilicorum. 1 think
the sentence is characteristic of the author of the Ecloga Basilicorum. I have not encountered
such a sentence in the Basilica scholia.®® So there seems to be a consistent pattern of the
comments of the author of the Ecloga Basilicorum consisting of a short introduction, follow-
ed by the sentence that makes a bridge to the concrete example he is about to use or to the
law or rule he will refer to. His structure is very clear. A favorite verb of the author of the
Ecloga Basilicorum is the verb capnvilw ‘to make clear’, often used in the sentence cagnvi-
6o 8¢ 60110 Agydpevov ‘I will make the text clear to you’, or something similar. Again, this
verb occurring in such a sentence is characteristic of the author of the Ecloga Basilicorum
and according to the TLG it occurs thirteen times in his work®® and just two times in the
Basilica scholia.®” 1 do not imply that the commentator of the Ecloga Basilicorum is unique
in these methods. We do, after all, encounter such or similar expressions in the writings of
the antecessores.’® Nonetheless, one observes in the Ecloga Basilicorum a consistent

52 See in detail Ecl.B. 621-622, the index of Burgmann mentioning post-Justinian Novels referred to in
the Ecloga Basilicorum.

53 T have also referred to some general characteristics of his style at the beginning of this article, in § 1.
Making a start with the Ecloga Basilicorum.

54 See for example Ecl.B. 23/10-20, comment on B. 2,2,24 = D. 50,16,26; Ecl.B. 44/1-18, comment on
B. 2,2,98pr. = D. 50,16,101pr.; and Ecl.B. 73/16-27, comment on B. 2,2,217 = D. 50,16,225.

55 We do come across the phrase tadto. pabdv ‘having learned’ five times in the Basilica scholia, but in
these cases it is mostly used to refer to a case that the scholiast discusses; cf. e.g. BS 781/9 (sch. Ca 3
ad B. 14,1,49 = D. 17,1,49): Metd tadto. padov 6 Titwog, (...) ‘having learned this, Titius (...)".

56 See, for example, Ecl.B. 116/15, comment on B. 2,3,79 = D. 50,17,79; Ecl.B. 133/13, comment on B.
2,3,111 =D. 50,17,117; Ecl.B. 187/25, comment on B. 5,1,3 =C. 1,2,3.

57 BS 191/14 (sch. Ca 1 ad B. 11,1,7=D. 2,14,7) and BS 194/19-20 (sch. Ca 13 ad B. 11,1,7=D. 2,14,7).

58 For this, see the standard work by H.J. Scheltema, L ’enseignement de droit des antécesseurs,
(Byzantina neerlandica. Series B: Studia, I), Leiden 1970 (repr. in H.J. Scheltema, Opera minora ad
iuris historiam pertinentia, (collegerunt N. van der Wal, J.H.A. Lokin, B.H. Stolte, Roos Meijering),
Groningen 2004, 58-110; see also Ecl.B., XIII.
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pattern, as described above, and a preference for specific words and expressions® that all
together lead — to a great extent — to a homogeneous style of writing.

In the examples of the commentator of the Ecloga Basilicorum we often come across the
names Peter and Paul. Hagiotheodorites, one of the younger Basilica scholiasts, uses the
same names in his examples, and in the past Triantaphyllopoulos has examined the question
whether Hagiotheodorites could actually have been the author of the Ecloga Basilicorum.®
Triantaphyllopoulos pointed out, for example, that the expression ££ 0pBod®' was used both
in the Ecloga Basilicorum and the scholia of Hagiotheodorites, but he concluded that
Hagiotheodorites could not have been the author of the Ecloga Basilicorum. According to
Triantaphyllopoulos, Hagiotheodorites’ style was more elaborate and showed better legal
knowledge. He added, however, that the author of the Ecloga Basilicorum seems to have
been influenced by the teaching of Hagiotheodorites and suggested that the author was
presumably a pupil of this Basilica scholiast.®* According to Triantaphyllopoulos, Hagio-
theodorites used Latin legal terms, wrote in a lively style and used preliminary explanations
(npobewpiar), and all these elements were contrary to the style and method of the
commentator of the Ecloga Basilicorum. Triantaphyllopoulos, however, wrote this article
in 1946, before the critical edition of the Ecloga Basilicorum and, as he pointed out, he had
some reservations because he had based his arguments only on short fragments of the
Ecloga Basilicorum.®® Indeed, now that we have Burgmann’s critical edition of this Byzan-
tine legal source, it is clear that the above observations by Triantaphyllopoulos on the style
and method of the commentator of the Ecloga Basilicorum cannot hold out.*

59 1T have mentioned a few of these expressions. We encounter more such words and expressions in the
commentary.

60  See K. Tplavtaguirdnovdrog, ‘Tlepropiopdg Srapépovtog kol Bulavtval dvtiliyels’, Apyeiov Toimt-
kod Akaiov 13 (1946), 137-164 (especially 159-162) (repr. in K. Tpravtaguirémovrog, Azavia, B 2,
Abvva 2009, 721-746 (especially 743-746); Amavta B is a collection of his articles published under
the auspices of the Academy of Athens, consisting of two volumes. On Hagiotheodorites, see D. Penna,
‘Hagiotheodorites: the last antecessor? Some remarks on one of the ‘new’ Basilica scholiasts’, SG IX
(2014), 399-427 (henceforth abbreviated as Penna, ‘Hagiotheodorites’). The commentator of the
Ecloga Basilicorum uses the name Peter 626 times and the name Paul 450 times.

61 The expression &£ 6pBod can have more than one meaning. In the Ecloga Basilicorum and the Basilica
scholia it can mean, for example, ‘at the beginning’ or ‘precisely’. See Tpuavtagpuirémovrog, Tept-
opiopde’ (note 60 above), 159-160; in Azxavra, 743-744.

62 Tprovtapuikdmovrog, Tepopiopds’ (note 60 above), 159-162; in Azavra, 743-746.

63 Tprovrapuikdmovrog, Tlepopiopds’ (note 60 above), 159-162; in Awavra, 743-746.

64 I have already referred to the style of the commentator of the Ecloga Basilicorum. See the references
in footnotes 15-19 and footnote 53 above.
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Regarding the Latin terms, it is true that the commentator uses their Greek equivalent, but
most of the time he also mentions the Latin term, explaining what it means,* and sometimes
he uses only the Latin term.® We therefore need to re-examine the connection between Ha-
giotheodorites and the commentator of the Ecloga Basilicorum. Both have a lively style,
use the names Peter and Paul in their examples, provide preliminary explanations, and use
rhetorical questions in their comments, and in fact there are more linguistic resemblances
between them than the use of ££ dp0od. Both use, for example, the verb dxovetv, usually in
an imperative form (dxove / dkovoov).”” In short, there are many resemblances between the
styles of both authors, but there are also a few differences. A difference is, for example, that
Hagiotheodorites states that questions were actually posed to him and he gives his answer
as in, ‘I was asked (...)" or ‘he asked (...)’, and then follows the answer, the lysis.®® This is
a clear indication that he was a teacher. The main problem in identifying the author of the
Ecloga Basilicorum as the Basilica scholiast Hagiotheodorites is the dating of both authors,
something that Triantaphyllopoulos also noted, and on this point I agree with him. This is
also related to the question of the identity of the Hagiotheodorites who wrote the scholia on
the Basilica, since no first name is mentioned in his scholia, and the family of Hagiotheo-
dorites had produced quite a few functionaries in the secular and ecclesiastical fields in the
twelfth century. In another article I have explained why I agree with Triantaphyllopoulos
and Schminck in believing that the jurist Constantine Hagiotheodorites seems to be the
author of these Basilica scholia.”® Constantine Hagiotheodorites died presumably between
1130 and 1137, and it is therefore difficult to identify him as the commentator of the Ecloga
Basilicorum as it was composed in 1142. The date of Constantine Hagiotheodorites” death,
however, remains uncertain™ and no definite conclusions can therefore be drawn regarding
the identification of the commentator of the Ecloga Basilicorum as the Hagiotheodorites
who wrote scholia on the Basilica.

65  For example, Ecl.B. 109/17, comment on B. 2,3,59 = D. 50,17,59: (...) 00G00@pOUKTOG YOp KOTG
‘Popaiovg 1 xpfiotg Aéyetan (...) and Ecl.B. 147/4-5, comment on B. 2,3,158 = D. 50,17,158: xotd 8¢
TOV EveXDPOV TPOYUOTIKAY, THV AeYorEvmY poudioTi ZepPav (...).

66 For example, Ecl.B. 131/33, comment on B. 2,3,111,1 = D. 50,17,111,1: (...) kai 1 ivdxtovp 1
nporeydeioa (...) and Ecl.B. 131/26-27, comment on B. 2,3,111,1 =D. 50,17,111,1: (...) kol moweiion
dywyai glow 1 eovptn kol 1y Povopovp pomtdpovp kad 6 Akoviiiog (...).

67 For Hagiotheodorites see, for example, BS 3403/13 (sch. Pe 99* ad B. 60,12,52 = D. 47,2,52), BS
3427/27 (sch. Pe 6 ad B. 60,12,70 = D. 47,2,70) and BS 3314/32 (sch. Pe 14 ad B. 60,10,10 = D.
13,1,10). For the commentator see footnote 19 above.

68 For example, BS 3178/32-33 (sch. Pe 44 ad B. 60,4,5 = D. 9,3,5); BS 3255/29-31 (sch. Pe 7 ad B.
60,6,18 = C. 6,2,1) and BS 3403/11-12 (sch. Pe 99* ad B. 60,12,52 = D. 47,2,52).

69 See Penna, ‘Hagiotheodorites’ (note 60 above), 401-404.

70 See http://db.pbw.kcl.ac.uk/jsp/narrativeunit.jsp?NarrativeUnitID=23957, the online database “Pro-
sopography of the Byzantine World” (06/11/2018).
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Besides the names Peter and Paul, the commentator of the Ecloga Basilicorum also uses the
names of the Evangelists Matthew, Marc, Luke and John in his examples, and apart from
these the names Gregory, Gregorianus, Georgios, Demetrios and Constantine. He also uses
names in pairs, such as Luke-Marc or Luke-Matthew or Marc-Peter or Peter and Paul, which
would correspond to the pairs Titius-Stichus or Primus-Secundus of the earlier scholiasts.
In fact, by comparing the Basilica scholia with the commentary of the Ecloga Basilicorum
we see that the names of Matthew, Luke, Georgios, Gregory and Gregorianus are used only
in the examples of the commentator of the Ecloga Basilicorum.”

The question arises whether the commentator used these names in examples of his
own, or whether he simply copied examples from earlier scholiasts and only replaced the
names, for example, used Peter instead of Primus, or Matthew instead of Stichus. In trying
to answer this question, one would have to compare the examples occurring in the Ecloga
Basilicorum that include these names with “old” Basilica scholia and trace down the origin
of the examples of the commentator.”” The problem is that the commentary is restricted to
the first ten Basilica books and unfortunately not many scholia have been preserved for this
part of the Basilica.” In particular, no scholia have been preserved for the first, fourth, fifth,
ninth and tenth Basilica books. According to the Groningen edition of the Basilica, there is
only one scholion preserved for the third Basilica book, nine scholia for the sixth book and
several scholia for the second and seventh Basilica books. In these preserved scholia we
have no examples with names such as Primus, Secundus, Tertius, Stichus, et cetera, so we
are not able to make comparisons with the commentary of the Ecloga Basilicorum.™ For the

71 In the examples of the commentator of the Ecloga Basilicorum we encounter the name Matthew thirty-
one times, the name Luke eleven times, the name Georgios twenty-five times, the name Gregory nine-
teen times and Gregorianus ten times, the name Marc 174 times, the name John forty-five times, the
name Demetrius once and the name Constantine thirteen times. Regarding the name Constantine, the
commentator also refers to the Novels of the Emperor Constantine Porphyrogennetos (see the index
locorum by Burgmann in Ecl.B., 621) and to a Constantine epi ton kriseon Maggilites (napc. 1@ émt
wdv kpicenv kvpd Kovotoviivg t@ Mayykity, Ecl.B. 354/14-15, comment on B. 9,1,1,4 = D.
49,1,1,4).

72 The “old” Basilica scholia date from the sixth century and derive from the writings of the antecessores,
the law professors from the time of Justinian. Some “old” scholia are attributed to two lawyers,
Theodorus of Hermoupolis and Athanasius of Emesa, the so-called scholastikoi, who lived at the end
of the sixth century. The “old” scholia were presumably added to the text of the Basilica from the tenth
century onwards. These scholia are called “old” to distinguish them from the “new” Basilica scholia
that were written in the eleventh and twelfth centuries by Byzantine jurists.

73 1 follow the edition of H.J. Scheltema / D. Holwerda / N. van der Wal, Basilicorum Libri LX, Groningen
/ Djakarta / ’s-Gravenhage 1953-1988: Series A (Textus), Vol. I - VIII; Series B (Scholia), Vol. T - IX.
Text and scholia have been edited separately in this edition. See also Ecl.B., XIV, note 54.

74 Although no names are mentioned in the example, there is a similarity between BS 11/7-11 (sch. P 2
ad B. 2,2,9 = D. 50,16,9) and the comment of the commentator of the Ecloga Basilicorum on this
Basilica fragment (Ecl.B. 17/8-16). The commentator is more lively in his wording, though.
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eighth Basilica book many scholia have been preserved in two manuscripts: most of them
occur in cod. Leid. Voss. gr. F 19 (V)" and very few in cod. Paris. gr. 1352 (P). However,
the commentator of the Ecloga Basilicorum comments on a very small part of the eighth
Basilica book and again I cannot find any concrete examples to compare. It is in any case
clear, however, that the commentator very often uses examples with names, includes con-
temporary information in his commentary and is interested in the legal practice of his day.
His style of writing gives the impression that we are dealing with one author. Hence, even
if he has used older material, it seems that he smoothly incorporates it into his own work.

We have seen in this paper that the commentator of the Ecloga Basilicorum uses
examples from other parts of the Basilica, different from the part he is commenting upon.
The two examples that I discussed in detail in this paper were examples that I encountered
coincidentally during research I did for a paper presented some years ago.” I suspect that
there are more such examples to be found in the Ecloga Basilicorum.” A question that
remains open is the relation between the Ecloga Basilicorum and the preserved scholia per-
taining to other Basilica books. As mentioned above, the commentary of the Ecloga Basili-
corum is restricted to the first ten Basilica books, and regarding these books there are not
very many Basilica scholia extant. Hence the question that arises is whether the com-
mentator of the Ecloga Basilicorum uses examples taken from scholia on other Basilica
books, something he does when it comes to the Basilica text, as we saw in the two examples
discussed in this paper. Trying to find an answer to this question is like trying to find a
needle in a haystack, because one would have to compare all examples in the commentary
of the Ecloga Basilicorum with the examples in all extant Basilica scholia.

There is, however, some information that I would like to add here. In a very few
examples, the commentator has used names that one would expect to encounter in “old”
scholia, such as the names Cratistus, Cratinus, Titius and Sticnus. This rightly raises suspi-
cions that on these occasions the commentator must have used “old” scholia, and it is
therefore worth further investigating this issue. In only one example in his whole
commentary does the commentator of the Ecloga Basilicorum use the names Cratistus and
Cratinus. This example is also about the rule of interpreting the law in a mild way in case
of doubts when it comes to granting freedom to a slave. In explaining the law in the second
book of the Basilica, the commentator uses the example of someone who had a slave under
the name Cratistus and wanted to free him in his will. But he made a mistake in his will and
instead of writing ‘I free my slave Cratistus’, he wrote ‘I free my slave Cratinus’. In this

75 On the Vossianus F 19, dating from the second half of the sixteenth century, cf. RHBR, I, No. 96.

76 See § 1. Making a start with the Ecloga Basilicorum with note 24 above.

77 In his apparatus fontium, Burgmann adds references to the Basilica in many comments of the Ecloga
Basilicorum; on the explanation of his apparatus fontium, see Burgmann, Ecl.B., XXXII.
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case, the law is mildly interpreted and the slave is freed.”® We come across the same example
in an anonymous Basilica scholion written for another Basilica book, which partly deals
with giving freedom in a will.” The comment in the Ecloga Basilicorum is by no means
identical with this scholion. The comment is much longer and the commentator presents his
example extensively and once again in very lively language. The commentator has the slave
defending himself by saying: ‘even if my master mentioned Cratinus in the will, he meant
me instead of Cratinus and wanted to free me and was mistaken by one syllable and that is
why I should not be harmed’.** It is quite possible that the commentator saw this Basilica
scholion and was probably inspired by it, but he did not copy it as such. In any case, as |
mentioned above, the cases in which the commentator uses names that we would expect in
“old” scholia are very few."!

Regarding the older material that the commentator uses, it is worth noting that he
mentions the name of the antecessor Thalelaeus twice. In his comment on the Basilica
fragment B. 8,1,42 = C. 2,9,3 the commentator explains that the word mapaypfipa ‘instantly’
in that section means ‘within three days’ and adds that Thalelacus explains it in this case in
the same way.*? This paragraphe® of Thalelaeus has been preserved, and there we read that
he indeed explains mopaypfjpa as a period of three days.** The commentator refers further
to a paragraphe of Thalelaeus when commenting on B. 9,3,45,1 = D. 42,1,45,1, which is
about the possibility of a judge increasing or decreasing the penalty in a criminal case. This
paragraphe of Thalelaeus is also extant.*® The commentator also refers to Theodorus of

78 Ecl.B. 85/25-86/3, comment on B. 2,3,20 = D. 50,17,20.

79  BS2840/32-2841/3 (sch. Pc 1 ad B. 47,3,54 = D. 50,4,54).

80 Ecl.B. 85/32-34, comment on B. 2,3,20 = D. 50,17,20: (...) 6 k0p16g pov Kpativov pvnuovedoog dv i
31001y 00Tod £1od 10D Kpaticton uéuvno kal us EhevBepov fi0ekev etvor kol mept picy cuALapiv
Emhavn0n, kai 00 katd Tt 516 TodTo Braphcopar.”

81 The names of Cratistus and Cratinus are mentioned only in the example I just described, and the name
Titius is only mentioned in Ecl.B. 104/30, comment on B. 2,3,47,1 = D. 50,17,47,1. We encounter the
name Sticnus in the following five comments of the commentator: Ecl.B. 288/26-289/4, comment on
B. 7,8,12 = D. 2,4,12; Ecl.B. 300/16-30, comment on B. 7,12,5-7 = D. 2,6,1-3; Ecl.B. 324/18-30,
comment on B. 7,16,13 = D. 2,11,13; Ecl.B. 328/12-18, comment on B. 7,17,2 =D. 2,12,2 and Ecl.B.
412/9-18, comment on B. 9,4,3 = D. 42,2,3.

82  Ecl.B. 347/10-12, comment on B. 8,1,42 = C. 2,9,3: T0 8¢ ,,mapaypfino &m 100 mopdvtog Hépatog
£vtog ' NuepdV vier obto yap kol 6 Goréharog adtd Epumvedet kod év 1olg dicaotnpiog mopedéyon
Kol mohteveToL.

83 A paragraphe was a note, an explanation by an antecessor on the rheton, the original (Latin) text of
Justinian’s legislation.

84  BS 90/13 (sch. V 4 ad B. 8,1,42 = C. 2,9,3): (...) ¢k 10D mapaypfipa, TovtéoTv vidg TPV NUEPDY

(...
85 See Ecl.B. 402/15-17, comment on B. 9,3,45,1 = D. 42,1,45,1 and the paragraphe of Thalelaeus in BS
1315/4-11 (sch. Pa 2 ad B. 21,3,3 = C. 2,11,3) to which the commentator refers.

160

SG 2019 (online)



A WITNESS OF BYZANTINE LEGAL PRACTICE

Hermoupolis by name seven times and he uses the summaries of the Novels compiled by
Theodorus.*

5. Conclusion

In conclusion, I think that there are elements in the writing of the commentator of the Ecloga
Basilicorum that clearly contribute to one style and therefore one author. We saw in this
paper that the author uses examples for his commentary that are taken from other books of
the Basilica than the ones he is commenting upon and he takes these examples presumably
from another work that existed in his time and that was related to the writings of the
antecessores. From examining the style of the commentator of the Ecloga Basilicorum it is
my impression that generally speaking, he has successfully integrated the examples that he
adopts from this other work (or other works?) into his own commentary. In other words,
when reading his comments we are not disrupted by “foreign” elements; the examples he
uses do not come out of the blue in his text but are smoothly incorporated into it. He uses
specific patterns to explain his material, making it easy for the reader to follow his thoughts
and commentary. There are elements in his style that strongly remind us of the style of
Hagiotheodorites, who belongs to the younger generation of Basilica scholiasts. We do not
know how and to what extent the Ecloga Basilicorum was used in practice, but there is
evidence showing that this work must have been used by legal practitioners of later periods
as well. In some manuscripts we find parts of the commentary of the Ecloga Basilicorum
inserted as scholia to the Hexabiblos, the legal collection composed by the judge Constan-
tine Harmenopoulos in fourteenth-century Thessaloniki.®” This proves that the commentary
of the Ecloga Basilicorum remained useful even for later generations of Byzantine jurists
who dealt with legal practice. It is worth noting that the Hexabiblos of Harmenopoulos
became an influential text in the south-eastern part of Europe.® Hence, through the

86 Ecl.B. 187/15, comment on B. 5,1,2 = C. 1,2,2; Ecl.B. 193/16, comment on B.5,2,1 =N. 120,1; Ecl.B.
196/4 and 197/1 and 197/12, comment on B. 5,2,6 = N. 120,6; Ecl.B. 197/21, comment on B. 5,2,9 =
N. 120,7,1; Ecl.B. 199/3, comment on B. 5,2,11 =N. 120.9.

87  N.IL Mdrong, ‘Ta oxdia gig v ‘EEGBProv tod Appevomovrov kai 1) 'Exhoyr &k tdv 10 npdtev
Biriov v Bacuk®v’, BNJ 21 (1971-74 [1976]), 169-176; Matses has counted 61 scholia in the
Hexabiblos deriving from the Ecloga Basilicorum.

88 See on this K.I'. IIitodxng, Kwveraviivov Apuevomotion, Hpdysipov Nouwv i ‘EEpiflog, ADva
1971, 70-79 and K. T. ITitodixng, ‘T &g kod meptBdilov 6td Pulavtva vopkd kelpeva. ‘H cuiloyn
100 TovAavod 10D Ackolwvitov oty ‘EBEGBBro 10D Kwovotaviivov Apupevomovrov’, in Im.N.
Tpordvog / K. T. TTwadkng, Pvoiko koi dounuévo mepifdiiov atig folavuveg vourés mnyés, (YMKO,
QUGIKO KOl TIVELHATIKO TEPBdALoV 61OV Bulavtivo kai Metafulavtvo kdopo, 12), Abrjva 1998, 63-
162 (87-90 with bibliography).
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Hexabiblos, part of the commentary of the Ecloga Basilicorum acquired a second life,
thereby following the tradition and fate of many other Byzantine legal texts.

University of Groningen D. Penna
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