ANCIENT BELIEFS ON THE ESSENCE OF SANCTITY:

Further Eastern attestations of a lost Gaian excursus”

A. Introduction

In a recent article,' I concluded that Gaius had originally suggested, as part of his discussion
on divisio rerum (Gaius 2,1-11), that res sanctae were inviolable, and that this in effect
accounted for their very sanctity, and, accordingly, their divinity. The primary evidence on
which I based the proposal is to be found in Justinian’s Institutes, Theophilus’ Paraphrasis
of that work, and the Western Epitome Gai, all of which have close textual ties to Gaius’
Institutes. Many further sources were explored, ranging from the pre-Justinianic through to
Justinian’s corpus generally and contemporary commentaries on it, and taken together, the
material was seen to strongly support the salient aspects of the theory. This supplementary
enquiry into res sanctae would have taken place, it was argued, in the now illegible section
of the Verona palimpsest manuscript (V)? at Gaius 2,9, fitting logically with what was said
both beforehand and afterwards. Furthermore, although most of 2,9 had been omitted by the
compilers when replicating Gaius 2,1-11 at D. 1,8,1,pr. (Gai. 2 Inst.), I contended that this
may have been because the purported discussion on sanctity was retrospectively branded

* T would like to extend my sincerest gratitude to Professor Bernard Stolte, Groningen University, for his
invaluable comments on this paper and on my translation of BS 2744/6-2745/12 (sch. Pc 1 ad B. 46,3,1
=D. 1,8,1); and to Dr Simon Corcoran, Newcastle University and Dr Benet Salway, University College
London, for their equally helpful observations. I am unendingly grateful for the patience and
forbearance of each.

1 H. Weber, ‘Res sanctae and res publicae: reconstructing Gaius’ divisio rerum at Gai. Inst. 2.9” (in
print)
2 V is replicated in an apograph prepared by G. Studemund, Gaii Institutionum commentarii quattuor

Codicis Veronensis denuo collati apographum confecit et iussu academiae regiae scientiarum
Berolinensis, Lipsiae 1874. For later re-appraisals, see bibliography at Weber, ‘Res sanctae’ (note 1
above), section A (introduction), note 3. References to the palimpsest are cited as ‘V’, with pagination
as established by Studemund. Gaius 2,1-11 are found at pp. 55-56.

19

SG 2019 (online)



WEBER

heretical in light of Christian sensibilities. The comments may also have been associated
with an additional analysis of ius publicum, again lost, and rejected along with the latter
simply because it represented bad law. There were clearly sound reasons, abiding by sixth-
century considerations, for leaving out from the Digest version of Gaius 2,9 any discussion
on why things were considered sanctae.

However, although the provisions relied on in my study expressly claim to tell us
about why items are sanctae, they only really say that nothing could be taken away from
such things precisely because they were inviolable, and this in turn led to their sanctity. So
we could see the consequences of being sanctified, but not actually how or why anything
was considered untouchable and sanctae to begin with. The passages did not delve any fur-
ther into the origins of sanctity, even though we could have expected this, given their stated
aim. But we shall here weigh up evidence that such an analysis was indeed present at Gaius
2,9, and that the compilers once more made D. 1,8,1,pr. skip these very words when replica-
ting the original.

B. Evidence of a discussion on how things came to be sanctae, and an overview of
its origins

(i)  Background

As far as we can tell from V, which probably represents the manual’s wording in its original
form? (disregarding minor orthographic issues and deterioration/damage), Gaius does not
tell us at 2,1-11 how things become sanctae, despite telling us how the two other elements
of res divinae, namely sacred and religious things, attained their rank:

[p. 551 [1. ..... 1 illegible line...] |exposuimus; modo videamus de rebus: quae vel [in nostro
patrimonio sunt vel extra nostrum paltrimonium habentur. 2. Summa itaque rerum divisio |in
duos articulos diducitur: nam aliae sunt divini iulris, aliae humani. 3. Divini iuris sunt veluti
res sac[rae] et religiosae. 4. Sacrae sunt, quae diis superis consecraltae sunt; religiosae, quae
diis Manibus relictae [sunt. |5. Sed sacrum quidem hoc solum existimatur, quod [ex]|

3 We can be relatively confident that V is generally faithful to Gaius’ original text; see H.L.W. Nelson,
Uberlieferung, Aufbau und Stil von Gai Institutiones, (Studia Gaiana, VI), Leiden 1981, 294-334; B.H.
Stolte, ‘Gaius in the Paraphrase of Theophilus’ (in print, at note 22); W.M. Gordon / O.F. Robinson,
The Institutes of Gaius. Translation and introduction, with the Latin text of E. Seckel and B. Kuebler,
London 1988, 11-12. See also Weber, ‘Res sanctae’ (note 1 above), section A (introduction), with notes
1 and 4.
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auctoritate populi Romani consec[rat]um est, veluti lege de |ea re lata aut senatus consulto
facto. 6. Religiosum vero nostra volluntate facimus mortuum inferentes in locjum nostrum, si
modo eius mortui funus ad nos pertinefat. 7. Sed in provinciali solo placet plerisque solum
re|ligiosum non fieri, quia in eo solo dominium populi Romani |est vel Caesaris, nos autem
possessionem tantum et ulsumfructum habere videmur; utique tamen, |etiamsi non sit
religiosum, pro rel[ig]ioso habetur: |[item quod in provinciis non ex auctoritate populi Romani
con|secratum est, proprie sacrum non est, tamen pro sajcro habetur. 8. Sanctae quoque res,
velut muri et porjtae, quodam modo divini iuris s[unt.] 9. Quod autem [di]|vini iuris est, id
nullius in bonis est: id vero, quod humani |[... ...p- 56, 11 illegible lines...|...]e domino.
10. Hae autem [res], quae humani iuris sunt, [aut pu]lblic[ae] sunt aut privatae. 11. Quae
publicae sunt, null[ius vi]|dentur in bonis esse; ipsius enim universita[tis [e]ss[e c]r[e]duntur.
Privatae sunt, quae singuloru[m] homin[um sunt].

So having told us at 2,3 that res sacrae et religiosae are divine, Gaius then tells us at 2,4
that things are made sacrae by being consecrated to the ‘gods above’, and that they are made
religiosae by being left to the ‘gods below’. Then at 2,5-7 he informs us of the procedures
for consecration and burial, and of the situation of both categories in the provinces. But
although he goes on to tell us that muri et portae are sancti, and so are also in a way divine
(2,8), this lukewarm assertion fails to tell us how things first came to be seen as sanctae.
Because Gaius had already shown in 2,4-7 how the other two components of the tripartite
divine consortium achieved their status, it makes considerable sense that he should also
address this matter in the context of res sanctae, as part of his dissection of divisio rerum.
However, although the lacuna at 2,9 may speak volumes in this respect, there is no actual
trace in V of such a discussion.

D. 1,8,1,pr. reveals nothing further on the matter either. Justinian indeed appears to
have ordered that the compilers delete from the excerpt not only Gaius 2,9 but also 2,4-7.*
In combination with the absence of any words on how res sanctae reached sanctity, we can
perhaps infer a concerted effort to crush the old thinking on the origins of res divinae.

However, as [ investigated in my aforementioned study, other sources boasting of a
close relationship with Gaius’ Institutes do contain declarations on why res sanctae first
came to be considered sanctified, telling us what Gaius had apparently failed to elaborate

4 The provisions at Gaius 2,4-7 are not in the Florentinus’ version of D. 1,8,1,pr. W. Kaiser, ‘Res sacrae
und res religiosae — Zur Textconstitution von D. 1,8,1,pr (Gaius 2 inst.)’, Index 44 (2016), 7-20 (11-
15) (section 4), argues that 2,4 was originally included but later missed out due to scribal error, but this
view is challenged here; see section D (v) (a)-(b) below. There is no suggestion that Gaius 2,5-7 was
ever part of D. 1,8,1,pr.
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on himself. As an intrinsic part of a discussion on the classification of things, they each
claim to tell us the reason behind why anything was sancta, and are all premised on the
unlawfulness of damaging or looting anything that had been designated as such: (a) Inst.
2,1,10: muros sanctos dicimus, quia poena capitis constituta sit in eos qui aliquid in muros
deliquerint; (b) Theoph. 2,1,10: ...1a teiyn elpixapey SANCTA £reidn kepoikn dpiotat
Tpepic kot ékeivov oftvég TL Kotd T@V Tey®v Huaptov, olov AMfov AaBoviec §j kal
onwodinote PAdyavteg 16 telyog; (¢) Gai. Epit. 2,1,1: Publici iuris sunt muri, fora, portae,
theatra, circus, arena, quae antiqui sancta appellaverunt, pro eo, quod exinde tolli aliquid
aut contingi non liceret.

That the actual works containing these extracts are in effect based largely on Gaius’
Institutes is uncontentious. Justinian avowedly updated Gaius’ manual in preparing his own
Institutes,’ and long tracts were simply replicated, even though other juristic works provided
the basis of some provisions.® Theophilus’ Paraphrasis, itself a sixth-century commentary
on the Justinianic manual, has to all intents and purposes the same Gaian origins. Even
though one step further removed, it may even contain additional excerpts taken directly
from Gaius’ original, as we shall see. And the slightly earlier Western Epitome Gai is a
summary of the same work, even though it also reveals other influences and modernisa-
tions.” So particularly given the identical roots of the above extracts, although we cannot
discount the possibility that they stemmed from some source other than Gaius’ Institutes,
my enquiry showed that this was unlikely. As such, the attestations strongly corroborate the
proposal that Gaius had indeed looked into the issue of why things were sanctae. Further-
more, he must have done so at the lines within 2,9 that can no longer be read, as nowhere
else in Gaius’ divisio rerum permits such a finding, and the discussion would in any event
have formed a rational part of the surrounding provisions that still survive.

However, there is a caveat. The answers for what lay behind a thing’s sanctity seem
inadequate. As noted, the extracts simply beg the question as to why any one thing was
singled out as meritorious of sanctity, and we have to simply accept that it was this very
sanctity that resulted in penalties for the stated infractions, rather than being taken through

5 Const. Imperatoriam, § 6: [easdem institutiones| ... praecipue ex commentariis Gaii nostri
institutionum ...compositas...
6 Const. Imperatoriam, § 6, which confirms that Justinian’s manual was also compiled ex omnibus

antiquorum institutionibus praecipue ex commentariis Gaii ... rerum cottidianarum aliisque multis
commentariis. By way of example, rather than relying only on Gaius 2,1-11, most of the initial
discussion on divisio rerum in Inst. 2,1 cites Marcian: 2,1,pr.-1, 6, 8,9 (=D. 1,8,2,pr.-1, h.t. 4, h.t. 6,1,
3-4 (Marci. 3 Inst.)); and it follows Papinian within 2,1,8 (= D. 18,1,73.pr. (Pap. 3 resp.)).

7 See D. Liebs, Romische Jurisprudenz in Gallien (2. bis 8. Jahrhundert), (Freiburger Rechtsgeschicht-
liche Abhandlungen. Neue Folge, 38), Berlin 2002, 129-30, 132-3. Cf C. Smith / E. Tassi Scandone,
‘Gai. 2.8 e la classificazione delle res sanctae. Un’ipotesi interpretativa’, BIDR CVII (2013), 253-286
(283).
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why anything was sanctified to begin with. We are not told why res sanctae could not be
tampered with, or what it was about them that made them so special; we are simply told that
it was their inviolability that made them sanctae. Inst. 2,1,10 and its paraphrase do go on to
confirm that the parts of laws that confer punishment for their breach are, consequent to the
above, known as sanctiones. But again, this is merely the outcome of sanctity, not its cause,
so it does not redress the balance. Without such elucidation we are in effect left with circular
thinking: things were sanctae and inviolable precisely because they were sanctae and in-
violable, which does not really take us very far.

However, there are jurisprudential fragments that tell us how a thing earnt its sanctity,
and why, and I will be arguing here that the roots of these provisions may also be found in
Gaius’ original Institutes, not just from within his analysis of divisio rerum, but particularly
from 2,9. To provide an overview of these attestations, we turn first to the ‘commentary’®
on D. 1,8,1,pr. prepared by the sixth-century jurist Stephanus. His analysis was saved from
oblivion when eventually, around three hundred years later, it was added to the margins of
the Basilica as the first scholion to B. 46,3,1, itself a summary of D. 1,8,1 that had also been
produced contemporarily to the Justinianic enterprise.’” At lines 15-16 of the scholion,
Stephanus avers that:

Kol 1o odykro 88, olov Ta teiyn Kol ol worat, tpdmov Tva Ogiov dikoiov elsiv: mepuroodot
YOp UV 1O doPoALg Kol dyvpodoty fudg, S10 kal oéykta Tposayopevovat.'

Sanctified things, we are told, preserve for us that which is steadfast, and secure us from
harm. It was due then to these protective qualities that such things were sanctae. In some
ways the passage is fairly inscrutable, as we are not told why any of the protected things are
known as 10 doalric in the first place,' even though the extract confirms that walls and
gates were examples of the things that actually provided the protection. But now we know
at least that anything sanctified would protect 10 dogaiic, as well as keeping mankind safe,

8 Justinian forbade actual commentaries on the Digest (const. Deo auctore, § 12, const. Tanta, § 21).
Although his restrictions were probably not as far reaching as hitherto thought (see Sp. Troianos, Le
fonti del diritto bizantino. Traduzione a cura di Pierangelo Buongiorno, Torino 2015, 55-59), Stephanus
may have styled his work as a collection of paratitla or indices.

9 The part of the scholion that corresponds to D. 1,8,1,pr. is found at BS 2744/6-25, although the scholion
as a whole also proceeds to encompass D. 1,8,1,1 (BS 2744/25-2745/12), which is relevant to the
current enquiry as well, as we shall see. The actual text that the scholion adjoined (B. 46,3,1 (BT
2124/4-12)) translates just scraps of D. 1,8,1,pr., so provides only scant assistance here. But its
vocabulary usage may be instructive; see section D (vi) below.

10 Sch. Pc 1 ad B. 46,3,1 =D. 1,8,1 (BS 2744/14-16).

11 See however below at s. D (vii) (b) regarding Stephanus’ likely intentions for do@oAng.
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so we get far closer to ascertaining the fundamental issue of why a thing ended up being
considered sancta to begin with. There is no hint of this assertion in V, nor indeed in D.
1,8,1,pr., but the text seems to respond to the very question that was asked of res sacrae et
religiosae, but not of res sanctae, in Gaius 2,4-7.

We turn now to Theoph. 2,1,10, and to clauses that do not stem from Justinian’s
Institutes. Theophilus is also seen here telling us that res sanctae protect us, and that this
accounts for their name. With its direct confirmation that sanctified things are so named
because they fortify and safeguard us, we see another passage potentially filling in the infor-
mation that seems to be lacking from Gaius 2,1-11, and largely bearing the same meaning
as the words of Stephanus:

Aéyovtan 8¢ kol évredBev SANCTA- SANCIRE ydp €0t 10 dyvpody. Eneidy odv dopaliletat
Nuég ta tetym, d10 todro SANCTA mposayopedertar.'?

Moreover, revealing a penchant for historical anecdotes, Theophilus immediately goes on
to expound on an ancient legend concerning how things became sanctae. This time, the
passage is not in Stephanus’ commentarys; it is particular to Theophilus. He tells us that as
of old, when the gods still had dealings with men, they provided them with protection, but
when they eventually condemned mankind they withdrew this assistance, which humans
replaced by building walls. Because the gods’ guardianship had been so precious, and pre-
cious things generally were sanctae, the walls that came to substitute their protection were
considered sanctae too:

Suvatdv 88 kai pubddn Tva aitiav drododvar Thg Tpoonyopiag. Pact Yap mhiot Todg odg
cvvelvol 101G GavOpdmolg kol GPAaPels adtodg movtaxddey Sapurdttev, T0d 88 Ypdvou
TPOIOVTOG KOTayvovTag TV GvOpdmov drolmely avtods. ol toivov dvbporot tfig ékeivmv
Bondeiag &pnumbévteg Tpdg pipnov thg kelbev puiakiic dmevonoav td tetyn. &medn odv
SANCTON £o67i 10 tipov, 10 T0010 MG i Thév TOV TYImTaTOY EmtvondivTa o Telym Kol T0g
TOLoG OVOpOcaY SANCTA. 3

12 Theoph. 2,1,10, p. 184/7-8, in J.H.A. Lokin / R. Meijering / B.H. Stolte / N. van der Wal (edd.),
Theophili Antecessoris Paraphrasis Institutionum. With a translation by A.F. Murison, Groningen
2010 (hereinafter, references are made to this edition, with page and line numbers). See also Smith /
Tassi Scandone, ‘La classificazione’ (note 7 above), 278-279.

13 Theoph. 2,1,10, p. 184/8 - p. 186/15.
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Here, the Groningen edition starts a new paragraph beginning with ‘also’ to translate Theo-
philus’ introduction to the ‘legendary reason’ behind a thing’s designation as sancta. Impli-
cit to this rendition is the understanding that the initial [Suvatov 8¢] kai indicated that the
passage as a whole was making an entirely different point. But whilst it is clearly possible
grammatically that a fresh matter was started here, it is by no means a requisite inference.
The section may instead simply run on from the previous sentence, containing the reasons
for why a thing’s function of fortifying and safeguarding us had the consequence of giving
it the quality of sanctitas. In other words, the legend serves to explain the preceding passage
at lines 7-8. Indeed, although by telling us in the second passage what the ancients used to
think, Theophilus treads an arguably fine line between the historical and the heretical,
protection as the reason behind divine status is key to both this and the earlier extract. As
such, it seems that they are intimately connected to each other.

However, there is no vestige of any of these remarks in V or D. 1,8,1,pr., or anywhere
else. But this stage of Stephanus’ commentary, and Theophilus” work generally, are both
descendants of Gaius’ own Institutes, so there is clearly scope for each author to hold the
key to some more of the words lost from Gaius 2,9, specifically explaining that the pro-
tectiveness of res sanctae accounted for their designation, supplementing the other pro-
visions whose potential details have already been explored in my parallel study. Stephanus
would have discarded direct mention of the ancient roots behind the beliefs in question,
including the background legend, but retained the kernel of the old story. Come what may,
both commentators address an issue that in many respects was crying out to be addressed in
V, and they addressed it in ways that are remarkably similar to each other: it was the protect-
ive nature of res sanctae that gave them their sanctity.

Interestingly, further to an in-depth exploration of literary sources dating back to the
Republic, Smith and Tassi Scandone conclude that the original defining quality of res
sanctae was the protection they gave.'* As such, we find Cicero accusing the high priests of
replacing the fortifications of muri sancti with religious ceremony, and Varro writing about
the religious purposes of building a ditch and walls around a city.!* In epitomising the work
of the Republican-era Flaccus, Festus also talked about herbs being grown in sanctified

14 Smith / Tassi Scandone, ‘La classificazione’ (note 7 above), 262-265, 269-279.

15 Cic. N. D. 3,94: est enim mihi tecum pro aris et focis certamen et pro deorum templis atque delubris
proque urbis muris, quos vos pontifices sanctos esse dicitis diligentiusque urbem religione quam ipsis
moenibus cingitis. Var. L. 5,143: Oppida condebant in Latio Etrusco ritu multi, id est iunctis bobus,
tauro et vacca interiore, aratro circumagebant sulcum (hoc faciebant religionis causa die auspicato),
ut fossa et muro essent muniti.
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places to ensure the untouchability of ambassadors.'® De Munitionibus Castrorum, probably
drafted around the early third century CE," after discussing the defensive trench surroun-
ding a military encampment, also confirmed the sanctity of its adjacent ramparts.'® These
sources certainly support a general classical cognisance of an association along the lines of
protectiveness bestowing sanctity, which would in some ways corroborate the allegation
that Stephanus and Theophilus learnt of the link through Gaius.

However, it is also admittedly possible that it was this very material that provided the
information for the sixth-century Greek legal scholars whose provisions are under review
here. After all, in sch. Pc 2 ad B. 46,3,9, which contained the remarks of the sixth-century
Anonymus, we discover that any soldier who leapt over the ditch around his barracks was
to be discharged from military service: npd 300 Bepdrov tod téhovg Opoing t@ &viadda, &v
O enow, 8t 6 T poéccay VreprnddV droctpatedetal.® Not being present in any other
legal source, and with faint overtones of paganity, and with wording distinctly evocative of
De Munitionibus Castrorum, this extract too may have been taken from a text such as those
just referred to.

But it is intrinsically more likely that it was Gaius who passed on the idea regarding
res sanctae, whether he himself was inspired by such lay extracts, or had simply absorbed
the received wisdom of his day. As we have seen, in addition to his work relating ancestrally
to those of both Stephanus and Theophilus, he had also already addressed the origins of res
sacrae et religiosae, and such discussion was inherently likely to generate a similar analysis
for res sanctae too. Furthermore, I have already shown how Gaius probably broached the
issue of sanctity in other ways in the lengthy lacuna at 2.9, which could have accommodated
a further passage of the appropriate size in addition to the wording already roughly identi-
fied.?” And as a classical-era pagan jurist, who moreover was very keen on the history behind

16 Fest. Verb. sign., s.v. sagmina, p. 424 / 426 L: sagmina vocantur verbenae, id est herbae purae, quia
ex loco sancto arcebantur a consule praetoreve, legatis proficiscentibus ad foedus faciendum bellum-
que indicendo vel a sanciendo, id est confirmando. A related legend is addressed by Marcian and
others; see below with notes 32-34.

17 A. Grillone, Gromatica militare: lo ps. Igino. Prefazione, testo, traduzione e commento, (Collection
Latomus, 339), Bruxelles 2012, 14-19.

18 Ps.-Hyg. Munit. castr. 50: Vallum loco suspectiori extrui debet cespite aut lapide, saxo sive caemento...
Causa instructionis sanctum est cognominatum. See also 48-49.

19 Sch. Pc 2 ad B. 46,3,9 (BS 2749/30-31), added to the Basilica text summarising Pomponius’ D. 1,8,11.

20 The hypothesised said provisions are set out by Weber, ‘Res sanctae’ (note 1 above), sections C-D and
conclusion.
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legal thought,”! Gaius may himself have been au fait with the old legends that explained
why particular rules and categorisations had arisen. All these factors may allow us to deduce
that Gaius was behind the words of Stephanus and Theophilus.

Sixth-century legal antiquarians, on the other hand, could well have been denied the
‘knowledge’ of their forebears, as awareness of and access to details on censured pagan
beliefs must have become limited. Christian emperors had already exhibited intolerance
towards paganism,?” and Justinian ratcheted this up a notch through C. 1,11,10,pr.-7, enacted
émi toig dArnpiog “EAAnoi. His ruling prohibited pagans from teaching and receiving a
public salary, outlawed their ownership of property, deprived them of all civil rights, exiled
them, and prescribed forcible baptism and indoctrination for their children. Whoever
feigned conversion for the purposes of retaining imperial rank would be punished similarly,
and would face the death penalty for still adhering to paganism. Theophilus’ remarks do
seem rather brave in such a climate, as does even Stephanus’ distilled version (but see
section E below). Yet we can at least infer that both lawyers were more likely to have con-
sulted an approved legal source like institutes Gaii nostri, a description immortalised
through const. Imperatoriam § 6 itself. Using such a venerated work would have provided
them with cover, whereas relying on an account of pagan practices in literary sources, such
as those considered above, could have left them vulnerable to adverse repercussions.

(ii)  Res sanctae as understood in the classical jurisprudence excerpted for the Digest

Nevertheless, other than Gaius’ inclination towards historical enquiry, there is little firm
evidence that this particular story had jumped the species barrier to form part of
jurisprudential thought, before being dredged up again in the sixth century. No surviving
classical-era legal fragment, whether by Gaius or a peer, declares in as many words that city
walls were sanctae due to their protective qualities, so it is not necessarily the case that the
remarks by Theophilus and Stephanus originated as proposed. Even though there are
excerpts in D. 1,8 that tell us how things became sanctae, and we can even sometimes begin

21 F. Gallo, ‘La Storia in Gaio’, in Il Modello di Gaio nella formazione del giurista. Atti del convegno
torinese, 4-5 maggio 1978 in onore del Prof. Silvio Romano, (Memorie dell’Istituto giuridico, Univer-
sita di Torino, Volume 12), Milano 1981, 95-106.

22 For example, sacrificing and divination using entrails was punishable by death: CTh. 16,10.4; 16,10,
6;16,10,12,1-3; 16,10,25.

27

SG 2019 (online)



WEBER

to discern that such status was given because the things in question kept certain individuals
safe, we struggle to find general protectiveness as the basis for sanctity.?

Thus, Ulpian (D. 1,8,9,3 (Ulp. 68 ad ed.)) proclaims the sanctity of things, including laws,
that were by sanctione quadam confirmata, and details how the death penalty could be
incurred by the infraction of the law in question.?* At h.t. 9,4 he tells us that the emperor’s
approval was needed before city walls could be repaired.” But in neither case does he inform
us about why the sanctified things under discussion had to be treated with such respect, and
we are left wondering why certain laws were backed by sanctions when they were flouted,
but others not, and why imperial consent was necessary for such essential tasks as restoring
damaged walls. It is not disputed that Ulpian’s insistence on the sanctity of sanctio legis can
be traced back to earlier recognition of the protection given by res sanctae;* but the idea as
expressed by Ulpian was too far removed from its roots to form the basis of Stephanus’ and
Theophilus’ remarks.

Pomponius at h.t. 11 also tells us how the same penal consequences as those just
considered applied where an individual climbed over city walls, or exited otherwise than by
the gates.”’ And we learn from Marcian too that ‘setting upon’ such structures was

23 Fragments outside of D. 1,8 that deal expressly or impliedly with res sanctae do not give protectiveness
as the reason for their status either: D. 11,7,2,4 (Ulp. 25 ad ed.): Purus autem locus dicitur, qui neque
sacer neque sanctus est neque religiosus, sed ab omnibus huiusmodi nominibus vacare videtur; D.
39,3,17,3 (Paul. 15 ad Plaut.): Sed loco sacro vel religioso vel sancto interveniente, quo fas non sit uti,
nulla eorum servitus imponi poterit; D. 41,3,9 (Gai. 4 ad ed. Prov.): Usucapionem recipiunt maxime
res corporales, exceptis rebus sacris, sanctis, publicis populi Romani et civitatium, item liberis homini-
bus; D. 43,6,2 (Hermogen. 3 iur. epit.): In muris itemque portis et aliis sanctis locis aliquid facere, ex
quo damnum aut incommodum irrogetur, non permittitur; h.t. 3 (Paul. 5 Sent.): Neque muri neque
portae habitari sine permissu principis propter fortuita incendia possunt; D. 48,13,13 (Ulp. 68 ad ed.):
Qui perforaverit muros vel inde aliquid abstulerit, peculatus actione tenetur; D. 50,7,18,pr. (Pomp. 37
Quint. Muc.): Si quis legatum hostium pulsasset, contra ius gentium id commissum esse existimatur,
quia sancti habentur legati.

24 D. 1,8,9,3: Proprie dicimus sancta, quae ... sanctione quadam confirmata [est): ut leges sanctae sunt,
sanctione enim quadam sunt subnixae. Quod enim sanctione quadam subnixum est, id sanctum est, etsi
deo non sit consecratum: et interdum in sanctionibus adicitur, ut qui ibi aliquid commisit, capite
puniatur.

25 D. 1,8,9,4: Muros autem municipales nec reficere licet sine principis vel praesidis auctoritate nec
aliquid eis coniungere vel superponere.

26 Smith / Tassi Scandone, ‘La classificazione’ (note 7 above), 257-262, 279.

27 D. 1,8,11 (Pomp. 2 ex var. lect.): Si quis violaverit muros capite punitur, sicuti si quis transcendet
scalis admotis... Nam cives Romanos alia quam per portas egredi non licet, cum illud hostile et abomi-
nandum sit.
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prohibited.”® Yet once more, these fragments do not tell us the reasons behind the rules and
deterrents, and still less consider the protective nature of res sanctae. The leap from the rule
of law to protection and sanctity was clearly there to be made, but was not spelt out. So it is
not accepted here that the jurists’ words, as reported to us by the compilers, can be relied on
to establish the root behind the sixth-century linkage of protection with res sanctae.

Indeed, all the above provisions may have hinged on words of the Republican-era
Aelius Gallus, reported by Festus, that res sacrae may also be sanctae, simply because
neither category could be violated without punishment.” Although his thinking is not re-
flected in the jurisprudence, his disregard of the innate protective qualities of res sanctae,
as required by the earlier literary authors, leaves us in the dark as to the true reasons for the
penalty, just as the legal extracts do.

Marcian’s D. 1,8,8 may be more helpful, although here too there are problems. Firstly
we have h.t. 8,pr.,*® where Marcian touches on defence, and therefore protection, in
discussing how the term res sanctae came about: a thing ‘defended and fortified against the
aggression of men’ is sanctum. So it seems that it is at least implied that where a thing was
deemed worthy of protection, it led to its designation as sancta. But even here, despite
appearances, the primary focus is on whatever was defended from the harmfulness of others:
that which was defensum and protected was sanctum, rather than that which defended it and
provided the protection, too basic a difference with the sixth-century accounts of Stephanus
and Theophilus to infer a common root. We can be fairly sure that Marcian did indeed mean
that sanctitas lay in the protected rather than the protector, as we find the same idea in sch.
1 ad B. 46,3,6, which accurately summarises D. 1,8,8,pr.: it reminds us that a sanctified
thing is that which is safeguarded from the violence and abuse of men.*' The approach is
almost the opposite of what we see in the comments of Stephanus and Theophilus, whose
primary objective was to illustrate actual protective ability, whereas for Marcian at D.
1,8,8,pr., this simply does not feature as a causative factor in a thing’s designation as sancta.
In any event, it is implausible that both Byzantine scholars mistook his meaning, that neither
referred to iniuria hominum, and that each changed the basic focus.

28 D. 1,8,8,2 (Marci. 4 reg.): In municipiis quoque muros esse sanctos Sabinum recte respondisse Cassius
refert, prohiberique oportere ne quid in his immitteretur.

29 Fest. Verb. sign., s.v. religiosus, p. 348 L: si quidem sacrum est, idem lege aut instituto maiorum sanc-
tum esse putant, ut violari id sine poena non possit. (Cf. id., s.v. sanctum, p. 420 L).

30 D. 1,8,8,pr. (Marci. 4 reg.): Sanctum est, quod ab iniuria hominum defensum atque munitum est. Cf
Smith / Tassi Scandone, ‘La classificazione’ (note 7 above), 263-265.

31 Sch. Pc 1 ad B. 46,3,6 (BS 2748/8-9): Zayktov éotiv 8mep &k Thg TOV AvOpdrov UPpeme e kol émmpeiog
NhevdépwTan kol NoedMoTaL.
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But Marcian also gave us D. 1,8,8,1, where we find our first real inkling in the legal sources
that the capacity to protect was relevant to sanctity. We learn that the term sanctum was
derived from sagmina, the herb carried by Roman legates to guard them against attack,
thereby actually providing protection, and eventually evolving into the term sanctum.*? Sch.
1 ad B. 46,3,6 confirms Marcian’s interpretation of the law,*® as does the apparently
independent sch. 4 ad B. 46,3,7.% But whilst the Marcianic provision and its Greek rendi-
tions look into the history of the word, telling us in effect that it was rooted in a thing’s
protective powers, the passages self-evidently do not look into the properties of walls and
gates (the focus of Stephanus and Theophilus), talking only of ambassadors, impliedly when
they were travelling in enemy territory. Neither does the word ‘protection’ feature; but even
if it is an obvious inference, we still lack a direct precursor to the sixth-century terminology.
It is too much of a stretch to conclude that Marcian’s words bore any further relationship to
Stephanus’ and Theophilus’ version of where sanctity emerged from, even though the
underlying themes may have had a common root.

So none of these fragments contains the information on ancient beliefs that could have
provided the impetus for the remarks under review. Also, irrespective of the detail imparted,
had any of the extracts reflected what Gaius said in 2,9, there would be no reason at all to
earmark the same words for omission from D. 1,8,1,pr., given that they were to appear again
slightly later in D. 1,8.3 Why delete reasoning by one jurist only to include the same
thinking authored by another in the same short title? But more importantly for current
purposes, we can at least infer that D. 1,8 is unlikely to have assisted either Stephanus or
Theophilus on the protectiveness of res sanctae.

However, this may not really mean much. The fact remains that the Digest compilers
may simply have rejected an extract that talked about these matters, particularly if it was
built on old pagan accounts and myths. After all, Stephanus did not set out Theophilus’
legend, suggesting that it was unsuitable for basic legal purposes, as opposed to being a part
of legal history. And although Marcian’s D. 1,8,8,1 perhaps sails a bit close to unaccept-
ability, he only tells us about a harmless old superstition about herbal properties, as opposed

32 D. 1,8,8,1 (Marci. 4 reg.): Sanctum autem dictum est a sagminibus: sunt autem sagmina quaedam
herbae, quas legati populi Romani ferre solent, ne quis eos violaret. (See also Festus’ definition of
sagmina, quoted in note 16 above).

33 Sch. Pc 1 ad B. 46,3,6 = D. 1,8,8 (BS 2748/10-11): ‘caypuwva’ 8¢ giot Botavor Twvég, 0g ol mpeoPevtol
700 dfpov <tdv> Popaiov Bactdlew sidbacty, tva pun Braontal tig avtode.

34 Sch. Pc 4 ad B. 46,3,7 = D. 1,8,9 (BS 2749/6-9): [Ev 1® pmt® Aéyel, 8t ...] obykta Aéyeton dmod
Botavdv olte Aeyopévov, drva ot mpesBevtal 1OV Popaiov érepipovio mpodg 10 un HIT’0VEVOS
EnnpeadecOar.

35 See also Weber, ‘Res sanctae’ (note 1 above), B (ii), regarding the evidential value of excerpts in D.
1.8.
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to Theophilus’ convoluted account based on mythological divine intervention. So if a classi-
cal jurist had set out the account documented in Theoph. 2,1,10, and toned down in the
scholion, it may well have been rejected by the compilers, which could explain the absence
from the Digest of such a provision, but it may or may not have been Gaian.

C. The influences behind Theophilus’ Paraphrasis

This uncertainty requires us to consider further where our Byzantine jurists were most likely
to have found their guidance on the matter. Starting with Theophilus, an exploration of
where this antecessor obtained his inspiration generally may provide insight into where his
comments at Theoph. 2,1,10/7-14 originated from. And indeed, we do have a fairly good
idea about his sources. First and foremost, the Paraphrasis was clearly intended as a com-
mentary in Greek on Justinian’s Institutes, so any analysis of Theophilus’ wording must
necessarily start with the latter, entailing that Gaius’ original text is reflected in the Greek
Paraphrasis too. Yet we also find in the imperial manual a whole medley of other influences
that by implication lay behind Theophilus’ work too. Although Justinian’s Institutes largely
followed Gaius’, and we see a lot of material in Inst. 2,1 that was lifted straight from Gaius
2,1-11, modernisations and adaptions were nevertheless made, and other juristic works
feature also, as discussed in greater detail below (section D (iv) (a));* and this necessarily
is what formed the basis of the Paraphrasis. As such, we should be prepared for much of
Theophilus’ material to originate from a source other than Gaius’ Institutes, at least where
it had been endorsed through the Justinianic update.

In terms of establishing which of Theophilus’ ‘new’ comments came from Gaius 2,1-
11, it is certainly not fatal that the content and sequence differs, because of the para-
phrastor’s undeniable interest in the history behind the legal provisions he was commenting
on.*” In his historian’s garb, he may have dipped in here and there where convenient. And
although a cogent explanation is required for why Inst. 2,1 would have included any original
Gaian comments that had been actively rejected from D. 1,8,1,pr., Theophilus is not vul-
nerable in the same way. This is because he went beyond simply translating his emperor’s
manual into Greek, providing significant extra commentary. So although it will not be
straightforward showing Gaian provenance for his wording, we must keep an open mind on
this front. Yet establishing the Gaian roots of any part of Theophilus’ work is immediately
problematic, as clauses in the emperor’s manual that had been taken from Gaius’ Institutes,

36 See also note 6 above.
37 See e.g. Nelson, Uberlieferung (note 3 above), 279-283; Stolte, ‘Gaius in Theophilus’ (note 3 above).
Theoph. 1,5,3 is particularly illustrative of this approach.
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but which Theophilus then paraphrased in Greek, need to be disentangled from any that he
may have taken directly from Gaius’ Institutes, and this is arduous where we no longer have
testimony due to the condition of V. So we may have real difficulties telling whether the
paraphrastor turned directly to Gaius’ Institutes or just made do with its Justinianic
counterpart, complete with all its Gaian clauses.

Nevertheless, Nelson has shown that a significant number of provisions in the
Paraphrasis do not mirror passages in Justinian’s manual, yet are found in Gaius’ work,*
demonstrating that Theophilus must have had the latter to hand. So rather then being simply
a commentary on Justinian’s Institutes, we can say with confidence that there are direct links
between Theophilus’ Paraphrasis and Gaius’ Institutes, and that the paraphrastor was often
inclined to cite passages from this work. His interest in history works to his advantage in
this respect as well, not simply because of the inherent historical value in what the third-
century Gaius had said, but also because Gaius himself tended to look to the past in his
Institutes, going beyond a strictly legal remit.* So to some extent, because Theophilus’
remarks at 2,1,10/7-14 resemble Gaius’ approach generally in this respect, they may stand
a greater chance of being from his work. And the lines quite plainly find no potential
instigation in Inst. 2,1, nor indeed in any other comment from the Justinianic compilation.
In light of these circumstances, there is a viable argument that the words may indeed have
emanated directly from the part of Gaius 2,9 that is no longer available to us, and perhaps
this should be our starting point.

Yet we must still take care bef