ON THE ALIENATION OF THE DOWRY

Remarks concerning the application of the Senatus Consultum Velleianum
and d1ducKkolrio Tod vopov in Byzantine law”

1. Introduction

Justinian’s 530 A.D. constitution C. 5,13,1,15 prohibited the alienation of the unassessed
dowry by the husband, even with the wife’s consent. The ruling reads as follows:

Et cum lex Iulia fundi dotalis Italici alienationem prohibebat fieri a marito non consentiente
muliere, hypothecam autem nec si mulier consentiebat, interrogati sumus, si oportet
huiusmodi sanctionem non super Italicis tantummodo fundis, sed pro omnibus locum habere.
Placet itaque nobis eandem observationem non tantum in Italicis fundis, sed etiam in
provincialibus extendi. cum autem hypothecam etiam ex hac lege donavimus, sufficiens habet
remedium mulier, et si maritus fundum alienare voluerit. Sed ne ex consensu mulieris hypoth-
ecae eius minuantur, necessarium est et in hac parte mulieribus subvenire hoc tantummodo
addito, ut fundum dotalem non solum hypothecae titulo dare nec consentiente muliere maritus
possit, sed nec alienare, ne fragilitate naturae suae in repentinam deducatur inopiam. Licet
enim Anastasiana lex de consentientibus mulieribus vel suo iuri renuntiantibus loquitur,
tamen eam intellegi oportet in res mariti vel dotis quidem, aestimatas autem, in quibus
dominium et periculum mariti est: in fundo autem inaestimato, qui et dotalis proprie
nuncupatur, maneat ius intactum, ex lege quidem Iulia imperfectum, ex nostra autem
auctoritate plenum atque in omnibus terris effusum et non tantum Italicis et sola hypotheca
conclusum.

An earlier version of this paper was presented at the 23rd International Congress of Byzantine Studies,
held in Belgrade, August 22-27, 2016 at a Round Table entitled ‘Law as a Means of Change in
Byzantium’. 1 would like to thank the convener of the Round Table Dr. Dathi Penna, for the honor of
the invitation and the organization of the meeting.
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‘And since the Lex Julia prohibited the alienation of Italic rural dowry land by the husband
without the consent of his wife and its being placed under hypothec even with her consent,
We have been asked whether this rule (sanctio) ought to have a place not only in the case of
rural Italic land, but all (rural) land. It is therefore Our decision that this usage (observatio)
shall operate not just for rural Italic land, but be extended to rural provincial land as well.
Since, moreover, we have also granted a hypothec in connection with this statute, the wife has
an adequate remedy, even if the husband wishes to alienate the property. But in order that the
wife’s hypothecs not be diminished pursuant to her consent, it is necessary even here to come
to the aid of wives with just this provision added, that the husband shall not only not be able
to place rural dowry property under hypothec even with his wife’s consent but that he shall
not be able to alienate it, so that she, through the weakness of her own nature (fragilitas
naturae suae), not be reduced suddenly to poverty. For although the statute (/ex) of Emperor
Anastasius speaks about women giving their consent or renouncing their rights, nevertheless,
this ought to be understood to apply to property of the husband or dowry property certainly,
but only if appraised as to its value, of which the husband has the title and the liability (for
damage). In the case, moreover, of an unappraised piece of rural property, which is properly
described also as ‘dowry,” her rights shall remain unabridged. Though not fully realized,
admittedly, under the Lex Julia, thanks to the interposition of Our authority they are full,
diffused throughout all lands, and not limited only to Italic lands nor to just a hypothec’.!

Nov. 61, issued in 537, stipulated that for a transaction involving prenuptial gifts to be valid,
it was necessary for the wife to consent twice over a period of two years following the initial
agreement. However, because Nov. 61 cites both the aforementioned Justinianic constitu-
tion C. 5,13,1,15% and C. 4,29,22 concerning the Senatus Consultum Velleianum (hereafter

1 The translation in B.W. Frier (ed.), The Codex of Justinian. A New Annotated Translation, with Parallel
Latin and Greek Text. Based on a Translation by Justice Fred H. Blume, Volume II: Books IV-VII,
Cambridge 2016, 1199. The Greek version transmitted in the Basilica remains faithful to the Justinianic
reduction. Cf. B. 29,1,119,15 = C. 5,13,1,15 (BT 1478/7-17): ‘O vépog 6 keredwv un mrpdokeshor
TOV TPOIKIOI0V Gypdv Tapd Yvdunv TS yovakdg pite dmotifecsbat, kv cuvavi 1) yovi, xdpav &xet
0V povov émt 1olg Trodkoig Gypols, GAAG Kai éml tolg émapyikols. Kal kexdAvtar 1 ékmoinoig avtod
TPATOV PEV Emedn) O VIoKEipEVOV 00 KAADG Ti¢ §KTOET, HAM®G Te 8¢ Kal S1d TNV T0D VOROL KOAVGLY,
®ote unde cuvavovong Thg yuvakdg v ékmoinotv yevéshar. Kav 1o péiicta yop 1) Avactacion
Sibtakig ékélevcey, tvo dOvator 1) yovi] TIPAcKOVTOG Tod GvEpOg MPAYHE GUVOVELV oDT® Kol
amotdrteson Tolg Gmd Thg TPokdg dikaiolg, Spwg ékeivn xdpav Exel éml TdV 1@ Avdpl Sropepoviav
npaypndtmv § mpowipaioy Satetipunuévov: éml 8¢ dypod ddtatuitov ovdev BAdmTeTon 1) yovn &k Tiig
GUVOLVEGEMC.

2 Nov. 61,1,3 (SK 331/30-33): Kai moAL® pdirov tadra &mi Thg Tpotkdg kpotely, einep Tivd The mpotkdg
1} ékmomoeiev §) DmdBoTo: 1{dn Yap ta TowdTa IKAvdg TEPLEipyaoTal kol vevopobétnrat. ‘And those
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SCV),? the Byzantines were led to believe that not only the alienation of prenuptial gifts,
but also that of the dowry were governed by the same legal framework and that both were
somehow connected in some way with the SCV.# Therefore, from the Byzantines’ point of
view, the alienation of the dowry was subject to the same rules and restrictions as that of the
prenuptial gifts, i.e. the transfer of the dowry was only valid if women were to reiterate their
consent within two years after the initial transaction. The aforementioned Justinianic regu-
lations were explicitly reproduced in imperial legislation and included in numerous legal
collections and compilations from the middle and late Byzantine periods. For example, in
the Eisagoge and the Procheiron,’ the first legal works of the Macedonian dynasty, we read:

Eis. 19,3: &l 8¢ kol {®vtog tod
avdpog tf) mphoet TG Tpoya-
waiag dopedg 1 Yov covat-
véoat mes0f, ovk Eppotor 1
o0t Tpa&ig el yap, kad-
nep kol €mi Thg mpoukde, Sie-
10Dg aBIg TOPIOVTOS YPOVOL

While if, when the husband is
in life, the wife consents to the
sale of the prenuptial gift, this
type of legal act has no force.
Since, as precisely in the case
of the dowry, only after a pe-
riod of two years has elapsed

Proch. 9,13: Ta. tig Tpoydpov
dwpedg kol thig Tpokdg Tpdy-
pata ote cvvavovong g
Yovaikog
gveyopréletar, el un Sevtépav

R - N
€KmoleTTol,  00OE

nowonTal cuvoivesty adTolg
N yovi) petd dietiov Ev0o uév-

provisions apply even more so for the dowry, if, that is, someone wishes to sell off or mortgage the
dowry. This is because the related topics have already been the object of consideration and have been
legislated upon’. Unless stated otherwise, translations are my own.

3 Nov. 61,1,1-2 (SK 330/35-331/4): GA\’ erep &l tdV intercessionov &ypdyapey 10 Selv Sietodg Votepov
xpGvov maptévrog om0 Etépav dpoloyiav ypdepew Peforodoay v cuvaivesty kal tdte Kiplov eivar T
ywdpevov, obtm kdvtadda yivécho, kol £l cuvavEceiey 1) Yuvi, Kotd 1o TdV intercessionwv oyfiuo otm
navteldg Glpog, el un koi devtépav, kabamep simdvieg Epbnuev, momomto cuvaivestv. ‘However,
precisely as we had legislated regarding the infercessions, that, in other words, after two years have
elapsed, the woman’s consent must be confirmed once again in writing, and only then is the legal act
in force, thus it may come to pass and if the woman consents, correspondingly to what we legislated
regarding intercessions, she should not in any way be liable, save for if she consents for a second time,
precisely as in the case to which we referred above’.

4 For all this, see A. Xpiotopirhdnovrog, ‘H eknoinoig tev mpokdov akvitev kotd to fulavivov
dikarov’, Apyeiov Ioiwtikod Aikaiov 6 (1939), 538-549 (= A. Xpioto@ihdmovrog, dikaiov kai lotopia.
Mixpa Meletijuora, ABva 1973, 186-196); N. Mdatong, To oikoyeveiaxdy dikaiov katd tv vopuoioyiov
v Tazprapyeiov Kwvortovuvovrdlews twv etov 1315-1401, Abnva 1962, 96-123; H. Saradi-
Mendelovici, ‘A Contribution to the Study of the Byzantine Notarial Formulas: The infirmitas sexus of
Women and the Sc. Velleianum’, BZ 83 (1990), 72-90 (72-79); H. Saradi, ‘The alienation of the dowry
in the acts of Byzantine notaries’, V'V 55 (1998), 72-77 (72).

5 On the Eisagoge and the Procheiron and the issues regarding their dating see Xn. Tpoidvog, Ot Tnyés
o0 Bolavavod dixaiov, Abfva-Kopomvi 20113, 240-252, and more recently Th.E. van Bochove,
‘Preluding the Basilica, but how? The final paragraph of the preface to the Prochiron reconsidered’,
SG IX (2014), 267-318 (272-277).
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gtépav  Opoloylav ypagpew | shall the woman consent in | Totye Suvatév dott TO iKAVOV
BeBoodoav v cuvaivestv, | writing, and thus give the | o0t yevécOor &£ Erépov
Kol TOTE KOpLov etva TO yvd- | transaction legal force. TPAYULATOV.

HEvov:

However, as the studies of A. Christophilopoulos and Helen Saradi-Mendelovici have
shown,® these regulations were in fact never enforced.

2. The non-implementation of Justinian’s legal provisions regarding the alienation
of the dowry

In Byzantine law there were many provisions safeguarding the dowry. Dotal property was
considered a separate property unit, forming on many occasions a substantial part of the
family estate. The wife had legal ownership of the dotal property’ while the husband was its
administrator. There was also the competing requirement for those transactions involving
the alienation of the dowry to be secure and streamlined so as to protect the interests of any
bona fide purchaser. In a sense, in all transactions involving alienation of any piece of dotal
property, two competing interests were at play and needed to be balanced: on the one hand,
the need to safeguard women’s interests on their own property ensuring that women
knowingly and freely consented to its disposition, and on the other hand, the need to protect
the interests of any potential purchaser. One can imagine the legal problems that would arise
if, for example, the initial buyer of the dotal property decided to sell it to a bona fide
purchaser and the original owner, the endowed woman, at the end of the two-year period
changed her mind and contested the initial agreement. If the Justinianic regulations, as
understood by the Byzantines, were enforced, then the initial transaction would be void and
the dotal property would be rendered inalienable.

Hence, due to the two competing interests, Justinian’s legal provisions that prohibited
the alienation of the unassessed dowry by the husband even with the wife’s consent, were
never enforced. However, in order to counterbalance and protect the woman’s rights, it was
deemed necessary to ensure that in cases of alienation of dotal property, women should give
their informed consent. This is the reason why in some notarial documents from the middle

6 See above note 4.

7 For a general overview of the legal status of women in Byzantium, see J. Beaucamp, ‘La situation
juridique de la femme a Byzance’, Cahiers de Civilisation Médiévale 20 (1977), 145-176 (= J. Beau-
camp, Femmes, patrimoines, normes a Byzance, (Centre de recherche d’histoire et civilisation de By-
zance. Bilans de recherche, 6), Paris 2010, No. II, 21-56).
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and mainly the late Byzantine period related to the alienation of dotal property, as well as
in decisions of the Patriarchal court, the ‘law aiding women’ is repeatedly cited,® along with
the woman’s own declaration that knowingly and out of her own free will, she renounces
her right to invoke its protection. This declaration, also referred to as the process of teaching
(d1daokario Tod vouov),” prevented women from contesting the alienation of their dotal
property and reclaim it.

From the Byzantine’s point of view the ‘law aiding women’ was related to, or more
precisely, identified with the SCV.!* The SCV, enacted in the mid-first century A.D.,"
provided that women should not intercede on behalf of anyone. Intercedere means to
intervene, interpose oneself between a debtor and a creditor and undertake a debt on some-
one’s behalf.!? Thus, a woman who was sued with respect to an intercessio of any kind could
plead the exceptio senatus consulti Velleiani.'

Under Byzantine law, in contrast to Roman law, the SCV was not limited to
intercessio cases, but was broadly applied. In my view, the SCV’s broader application was
not, at least initially, merely the result of a misinterpretation of the Roman doctrine of the

8 For the use of the term Ponfsio vopov in another legal context, see H. Gerstinger, ‘Zur Klausel
amotdrropot whon Pondeiq vopwv in den byzantinischen Landpachtvertrigen’, Kaviokiov daidwvi 1.
Kovkovlé, EEBY 23 (1953), 206-212.

9 On the diwackoiia Tod vopov of women, see Mdtong, To oikoyeveiaxov dikaiov (note 4 above), 99-
123; Saradi-Mendelovici, ‘Contribution to the Study of the Byzantine Notarial Formulas’ (note 4
above), 81-82; E. Iomaydvvn, H vouoloyio twv ekkinoiactikdv dikaotnpiov e folaviivig koi [eta-
polavrviic mepiddov oe Géuata meprovaiaxod dikaiov 11. Oikoyeveioxo dikouo, (Forschungen zur
byzantinischen Rechtsgeschichte. Athener Reihe 11), A0nva / Kopotvi 1997, 101-104; Saradi, ‘The
alienation of the dowry’ (note 4 above), 75.

10 On the SCV, see U. Monnich, Frauenschutz vor riskanten Geschdften:Interzessionsverbote nach dem
Velleianischen Senatsbeschluf3, (Dissertationen zur Rechtsgeschichte, 10), Koln / Weimar / Wien 1999
with extensive bibliography; R. van den Bergh, ‘Roman women: sometimes equal and sometimes not’,
Fundamina 12/2 (2006), 113-136. For an attempt to identify specific Justinianic regulations with ‘the
law aiding women’, see Mdtong, To oikoyeveioxov dikaiov (note 4 above), 118-123; Matses was the
first scholar, to my knowledge, who dealt systematically with the identity of ‘the law aiding women’
and concluded that from the Byzantines’ point of view it was probably identified with the SCV. The
same conclusion but with more certainty was reached by Ioraywavvn, H vouoloyia twv exxinoiaocti-
KV dikaotnpiowv, I1 (note 9 above), 102-103.

11 For the exact date of the promulgation of the SCV, probably 54 A.D., see P. Buongiorno / F. Ruggio,
‘Per una datazione del “senatus consultum Velleianum™’, RDR 5 (2005), 1-9.

12 On the term intercessio with particular reference to the Justinianic legislation, see A. Diaz Bautista, ‘L’
intercession des femmes dans la législation de Justinien’, RIDA 30 (1983), 81-99. For a detailed and
in-depth analysis of the meaning of intercession, see J. Beaucamp, Le statut de la femme a Byzance (4°-
7¢ siecle). I : Le droit impérial, (Travaux et mémoires du Centre de recherche d’histoire et civilisation
de Byzance. College de France. Monographies, 5), Paris 1990, 54-78.

13 On the possibility for women to renounce the exceptio SC" Velleiani in classical Roman law, see Th.
Finkenauer, ‘Der Verzicht auf die exceptio SC" Velleiani im klassischen Recht’, TRG 81 (2013), 17-49.
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decree. It was rather used to counteract the non-application of the Justinianic legal provi-
sions, which if enforced, would have led to transactions liable to being overturned.

3. The identity of the ‘law aiding women’ and its connection with the SCV

What, then, is the identity of the ‘law aiding women’? And, what exactly do we mean by
the term didockolio 10D vopov (teaching of the law)? Evidently, when referring to ‘law
aiding women’, the Byzantines did not have in mind a specific regulation, but the SCV,
which they regarded as a law protecting women in general. The term ‘teaching’ did not
mean that women were actively informed of their rights according to a particular legal
provision that, as noted above, did not exist as such. Rather, ‘teaching’ was another way to
denote that a woman received consideration and knowingly and explicitly renounced the
benefit, afforded by the SCV, to later challenge the transaction. In this way, transactions
were secured. For this reason, a woman could only renounce this right if she had attained
the age of majority.'

The broad application of the SCV is attested in notarial practice'® and the mutation of
its Roman core led in turn to misinterpretation. The Byzantines’ lack of knowledge regar-
ding the legal matters that the SCV was designed to settle becomes clear in Peira. Particu-
larly revealing is the legal reasoning in Peira 12,1 concerning the regulation ‘that law [viz.
the SCV] comes to the assistance of women who have acted as guarantors, but if they paid
money for others, they have no right to recover it’.!° The true meaning of the regulation is
that women can invoke the SCV when their debt is still outstanding, not if they have already
paid it, since there is no more obligation, an essential element of the intercessio."” In con-
trast, Eustathios Rhomaios seems to believe that women are assisted by the law [viz. the

14 See note 47 below.

15 See the list of the relevant notarial documents by Saradi-Mendelovici, ‘Contribution to the Study of the
Byzantine Notarial Formulas’ (note 4 above), 83-86. On the use of the SCV in Sicily and in South Italy,
see A. Peters-Custot, ‘La mention du sénatus-consulte velléien dans les actes grecs d’Italie du Sud et
de Sicile’, in J.-M. Martin / A. Peters-Custot / V. Prigent (dir.), L héritage byzantin en Italie. 11 : Les
cadres juridiques et sociaux et les institutions publiques, (Collection de I’Ecole frangaise de Rome,
461), Rome 2012, 51-72. For a contemporary use of the SCV in Italy during the 12™ century based on
material in Latin, see F. Theisen, ‘Die Bedeutung des SC Velleianum in der Rechtspraxis des
Hochmittelalters’, SZ 122 (2005), 103-137.

16 Peira 12,1: ‘Ot yovauxi éyyvopévny Bondeital, kataBarodoa 8 Vnép Tvog 00K dvarapBdver.

17 See Beaucamp, Le statut de la femme a Byzance (note 12 above), 56-62. Cf. Rhom. ag. 3,2,3/18-27:
Kol G, Gyvodv £yd 10 TPaTTOHEVOY, <GUVEALGE®, 1) 68> daveisapévn ap’ Epod Swpiontai cot, 00
BonBetrar. £l 8¢ Bovropévn cotdwpnoachot kotafdArel 1@ daveloti cov, pyel TO S0y 0D Yap TOlg
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SCV] when they act as guarantors, because their ignorance of the law is excused due to the
weakness of their sex or because, despite being acquainted with the law, they still hope that
it comes to their assistance:

100TOV TOD Vopipov TOV vodv 6 Béotng obtmg Eppivevcey, 8t 8te pev dyyvatar, ) dyvost Tov
VooV TOV TEPL TOV £yyunT@V Kol MG YUVI| GLYYIVACKETAL, 1) Yvdokovoa TOv vopov Emilel
BonBsicOon S0 Tod vopov- (...)."

However, they have no right to recover their payments, when they have fulfilled their
obligation, because according to him, they are at fault twice: not only they ignored the
relevant law but also they did not raise an objection before making any payments:

N . NN o s . oo - \ ;
(...) ap&apévn d€ vrep ThHG £yyung KaTofdAAE, Kol petd Todto Emintodoa t0 KatofAn0<y,

.o, . fow o a s . o Ve s , o
ovK avorapfdvet. dtotl; 0Tt €k dVO AUOPTNUATOV EAKETOL KOl OG £yyunoapévn Kol 1)
dyvoodoa tov vopov 1) Sodepdg Vmelbodoa TV &yyimy, kol dg Suvauévn Kod petd T &yyomv

\ oo \

dvtiléyew kai 8t v dpymv elhketo mpdg dmadtnow pny dvtewmodoa.’”

Sdopovpévarg, GALL Talg yvopévaig évoyolg Bonbel: edyepdg yap £ontdg voyomolodow fmep do-
podvrat. (...). &l 8¢ kol yvdokovsa p véyesar yovn dvtipwvion, od Bonbeitar.(...) &l 8¢ Ao T0d
Soypatog kataBdhy, avorapBavet. ‘And should I be in ignorance of this, I proceed to a transaction and
she, having borrowed from me, proceeds to give a gift to you, the SCV shall not come to her aid. And
if she wishes to give you a gift and for that reason pays your lender, the SCV cannot be invoked. Not
those who give gifts, but those who have a debt obligation are assisted because it is easier for women
to take on a debt than it is to give gifts. And, while the woman knows she has no debt obligation, and
despite being a guarantor for someone, she receives no assistance from the SCV. If, however, the
payment is made because she is ignorant of the SCV, she receives this money back’.

18 Peira 12,1: ‘This regulation the vestes interpreted in this way: that when the woman guarantees or is
ignorant of the specific law she is thus forgiven as a woman, or, if she in fact knows the law, she hopes
that the law will come to her assistance’.

19 Peira 12,.1: ‘Having fulfilled her obligation as guarantor, she would thereafter claim back what she had
paid, but she would not receive this. Why was this? Because she had committed two errors, and since
she acted as guarantor and either she ignored the law or guaranteed with dolus, and although after the
guarantee she could have challenged the payment of the obligation, she did not raise any objection’.
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4.  ‘The law aiding women’ in the judicial practice of the middle Byzantine period

The ‘law aiding women’ was not exclusively applied in the judicial practice of the late
Byzantine period. It is even mentioned by Michael Psellos in March 1049 in a case concer-
ning the alienation of dotal property.?® The testimony of Psellos is of particular interest since
it is the earliest mention of ‘the law aiding women’ in judicial practice and it was never
mentioned, at least to my knowledge, in the relevant bibliography. The legal proceedings
took place presumably in Asia Minor. It is not clear if Psellos was the judge or simply the
recorder of the case, the pertinent parts of which are as follows:?! by virtue of a chrysobull
issued by the emperor Basil II in 1006/1007 to his grandpar-ents protospatharios and
vestiarites John Iveritzes claimed ownership of a suburban property named Vivarion, which
was actually occupied by the manglabites Basil. Basil, in rebuttal, asserted that the land had
been sold in October 1000 by the grandfather of the petitioner, Stephanos Iveritzes, to
Michael, brother of the kouboukleisios Leon. The transaction was perfectly legal, since
Vivarion had already been donated to Stephanos Iveritzes in 996/997.22 Michael conveyed
Vivarion as a dowry to his daughter Maria, who in turn, jointly with her husband, sold the
land to the father of the respondent manglabites Basil, Pikrides.”> However, after her
husband’s death, Maria contested the initial transaction and the transfer of Vivarion to
Pikrides, pleading tov onfodvta vopov:

Koi £nel Ttodto vooet, ETépe Sucaudpatt O vosodv 1edepdmevto. adT Yop 1 TpdG TV TPAGTY
napavouncaca, kol 810 Tov fonbodvo, vopov gl v dvainyy Sikarovpévn tod kTipatog,
Gydvo pév Sucastnpiov petd Ty 10d dvdpodg dmoBincty katd tod IMucpidov Ekpodtnet, (...).2*

20 Michael Psellos, Actum 3 (ed. G.T. Dennis, Michaelis Pselli Orationes forenses et Acta, Stutgardiae et
Lipsiae 1994, 160-168).

21 A brief presentation of the trial is offered by G.T. Dennis, ‘A Rhetorician Practices Law: Michael
Psellos’, in A.E. Laiou / D. Simon (eds.), Law and Society in Byzantium: Ninth-Twelfth Centuries.
Proceedings of the Symposium on Law and Society in Byzantium, 9th — 12th Centuries, Dumbarton
Oaks, May 1-3, 1992, Washington D.C. 1994, 187-197 (194). For a detailed and annotated analysis of
the trial, cf. M. Tavtakog, ‘Mta dikn Pvlavtivi tov 11ov awdva’, Bulavrvd 36, forthcoming.

22 Michael Psellos, Actum 3, ed. Dennis (note 20 above), 161/1-163/76.

23 Michael Psellos, Actum 3, ed. Dennis (note 20 above), 163/76-78: kai £tepov, admv v Mapiav duo
10 oikel Avdpl Stumoifoacay Tod1o @ 10D payyAafitn matpi t@ Mikpidn.

24 Michael Psellos, Actum 3, ed. Dennis (note 20 above), 163/78-164/83.
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Before the judge came to a decision, the two litigants, Maria and Pikrides, agreed to reach
a settlement sanctioned by the court. According to their settlement, Maria in exchange for
an additional amount of money, consented to sell to him once again her dotal property.?

Psellos’s account is noteworthy for a number of reasons. It clearly shows that during the
11th century not only the alienation of the dotal property was allowed, but also that the
woman’s right to invalidate such a transaction invoking tov Bon0odvta vouov was estab-
lished. Furthermore, it illustrates the flexible and practical way the Byzantines were able to
settle disputes that might arise if the original transaction regarding dotal property was
challenged. The two parties came to an agreement before the judge and the woman was
‘compensated’ with a certain amount of money. In exchange, she consented once again to
the sale of her dotal property to the same buyer. It is important to note that in classical
Roman law the SCV is attached to the promissory transaction, granting women a ‘defensive’
exceptio in order to avoid the fulfillment of a debt that they commit themselves to propter
infirmitas sexus.*® According to the interpretation that prevailed in Byzantine law, however,
both the promissory transaction and the alienation of the dotal property could be invalidated,
regardless of the given price. A woman who did not knowingly and explicitly renounce the
benefit that the ‘law aiding women’ afforded her in the first place, could raise an ‘offensive’
actio, claiming back her dotal property, even if the transfer of her dowry had already been
completed.

25 Michael Psellos, Actum 3, ed. Dennis (note 20 above), 164/83-89: (...), mpiv §j 8¢ éEeveyBfivar andea-
6v vopiopatd tva wap’avtod Aafodoo, kabapdg diehdoato. ém 3¢ Th dukdoel map’ avtod 1 tod
Sikalovtog Gmedvdn dmopvn o pued’ 6 1 ad méhy devtépoy Evvopov Tpacty Tod KTHHLOTOS TPOG TOV
avtov Mupidnv 8E£0eto, ped’ O kal Erepd Tiva Sucondpata tpofefiikact mapéhkovto T ypof. ‘Prior
to the judgment and having received some money from Pikrides, Maria agreed to a settlement. And for
this settlement, the judge himself drafted a document, and after which Maria did sell once again, this
time legally, the property to Pikrides himself, together with other rights noted in the document’.

26 On the similar wording used in Roman Law and in Byzantium to denote the female weakness, see J.
Beaucamp, ‘Le vocabulaire de la faiblesse féminine dans les textes juridiques romains du III°au VI®
siecle’, RHD 54 (1976), 485-508 (= Beaucamp, Femmes, patrimoines, normes a Byzance (note 7
above), No. I, 1-20); S. Dixon, ‘Infirmitas sexus: Womanly weakness in Roman Law’, TRG 52 (1984),
343-371 (356-361); H. Saradi-Mendelovici, ‘L’‘infirmitas sexus’ présumée de la moniale byzantine:
doctrine ascétique et pratique juridique’, in J.Y. Perreault (ed.), Les femmes et le monachisme byzantin.
Actes du Symposium d’ Athénes, 28-29 Mars 1988, (Publications de I’Institut Canadien d’Archéologie
a Athenes, 1), Athénes 1991, 87-97.
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5.  The alienation of dotal property as customary law

Nonetheless, the need for the alienation of dotal property to remain secure and valid led to
different legal solutions. According to a scholion cited in the Hexabiblos that can safely be
dated shortly before 1345 and that originated in the region of Thessaloniki,?” the prohibition
of' the alienation of dotal property is not legally binding. The relevant passage of the scholion
reads as follows:
sch. ad Hex. 1,13,20: Todto 10 ke@dAaiov ToroTs kol GALOIG vopipolg kepaiaiolg cuvadov
nop” MUV od Kpatel, GAL oltwg 8 0ovg molitedetan 10D YOUOV GUVEGTMTOG &4V YUV
TOMOoY Tpotkioiov adThg KT cuvawvodvtog kol toD Gvdpdg avtfig kol per’ avtnv
npothocovtog fj ' Vmoypagfic §| S10 cryvoypapiag &v @ yevousve TafelMavik® cup-
Boradw, kod poPf pev 10 cupuPoratov &k TPOCOTOL TAVHTNG — GLVEIVODVTOG Kol T0D Gvpdg
g lpntar — v aitiov dndodv, S v Tapd TG YuVaIKOG TO TPOIKILEIOV KTHHO TUTpaoKeTaL
60 & odoav Kal dvaykaiov, 5007 58 kol 0 Tipmpa Tod Tpadévtog eig Tig xeipog (sic) Thg
yovaukog 810 tod taperlovog TOV EvieAdv oBong Snhovort, Eppotat 1) TPaoIS Kol Siekdikn-
Ofivan wopa thig yovoukog 10 Tpabdev O¢ Tpokipaiov ob dhvator petd todta, £l kol O avip
Votepov &v amopia tedevtiost. kol todto 8¢ kal &1l TOV davelwv yivetar kol cuVESTOTOS YO
70D Yapov, £av yovn vopicpota Tapd Tvog 1) £1epov Tt Tpototimeg daveiontor Kod TpoPf
UV 10 GLEBOLALOV £K TPOSOTOV TAVTNG GLVAVEGEL Kol TOD GvEpOC, Og AvmTépm dednimTa,
napadodf 8¢ ko O ypéog elg Tog xelpag adthg, avth yivetat ToHTOL Yped®oTnS Kol Tod Gvdpdg
Amopov yevouivou {dvtog 1 kal TeEdevtioavtog ot TodTo TPOG TOV SavelsThv drodidwoty
Eumpofécnag kotd TV cvpeviay adThg drd Thg oikelag mpokoe.?

“This provision, though consistent with many other provisions, is not applied by us, but that
is how it is in customary law. If a married woman sells a dotal property of hers, given to her
with the consent of her spouse, who, together with her, signs the notarial deed and she declares
on the deed — with the consent of her spouse as spoken — the reason for which the dowry is
being sold by the woman, and that this reason is real and the sale necessary, and that the
consideration for the property is placed in the hands of the woman by the notary, the sale has
validity and the woman cannot claim the property as dotal subsequently, even if the husband
dies destitute. The same also pertains to loans: if a married woman borrows money or some-
thing else from someone and enters into an agreement with the consent of her husband, as

27 For the exact date, origin and the transmission of the scholion, see M.Th. Fégen, ‘Die Scholien zur
Hexabiblos im Codex vetustissimus Vaticanus Ottobonianus gr. 440°, FM IV (1981), 256-345 (285-
292, 295).

28 Most recent edition by Fégen, ‘Die Scholien zur Hexabiblos’ (note 27 above), 310.
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ON THE ALIENATION OF THE DOWRY

noted above, and the loan is delivered into her hands, she herself becomes the debtor therein,
even should her husband become destitute while alive or when deceased and she herself
renders the debt from her dowry in a timely manner in accordance with her agreement’.

The legal practice which is valid instead and which reflects local customary law, can be
summarized as follows: if a woman, a) during the marriage, b) sells her dowry, c¢) with the
consent of her husband, d) while declaring that the sale is absolutely necessary and justified,
and e) if the proceeds from the sale are given directly in the woman’s hands, the transaction
is perfectly legal and the woman cannot reclaim her dotal property, even if her husband later
dies destitute.”

Thus, we can attest to the emergence of customary law,* which explains the legal formu-
lation in some notarial documents. It is not a coincidence that in at least three documents

29 Cf. Fogen, ‘Die Scholien zur Hexabiblos’ (note 27 above), 311-312.

30 A contemporary local practice in Asia Minor, which is connected with the dotal property, is reported
in 1317 / 1318 to the Patriarchal tribunal by the metropolitan of Attaleia. See H. Hunger / O. Kresten
(Hrgb.), Das Register des Patriarchats von Konstantinopel. 1. Teil: Edition und Ubersetzung der
Urkunden aus den Jahren 1315-1331, (CFHB XIX/1), Wien 1981, Nr. 53 (= Darrouzes, Regestes V,
No. 2083), 348/17-26: Avépepe Kod, O TIVEG TOV TOTIKAY yuvar&l KaTd VOLOVG GUVOTTOLEVOL KOl THG
cvppovndeiong mpdg adTodg mpoikdg dmodidopévng Braloviat koi Katavaykalovoty, a o pev Tdv
POV TPpoypaTeV SidmvTot Tpdg 0dTovg Katd Adyov Eeviov, Td. 8¢ TpokodoTdvTaL Taig Yove&i:
kol €l cvpBf mpotelevticar TV yuvaike Kol drortndfver TV TPoika, GVTIGTPEENTAL HOVOV TO
Kataypa@sv VIEp Tpokoc, O 8¢ Eméketva mpaypo vomopévy adtolg dvamaitnTov ¢ Egviov AdY®
300&v mpdg odtovg, Gote koi Emekpdtnoev 1) towwTn cuvidelo kol évepysitan mopoAdymG, W
Boviopévov dAog cuvartesbor gig Yopov tdv mpdg 00T Epyopiveov avdpdv: (...). Transl. A.E.
Laiou, ‘Marriage Prohibitions, Marriage Strategies and the Dowry in Thirteenth-Century Byzantium’,
in J. Beaucamp / G. Dagron (eds.), La transmission du patrimoine. Byzance et ['aire méditerranéenne,
(Travaux et mémoires du centre de recherche d’histoire et civilisation de Byzance, Colleége de France.
Monographies, 11), Paris 1998, 129-160 (= A.E. Laiou, Women, Family and Society in Byzantium,
(Variorum Collected Studies), Aldershot 2011, No. II), (145): ‘some of the men of the region, when
they marry women according to the laws, and the agreed-upon dowry is handed over to them, they
force and oblige [the girl’s family] to give some of the dowry goods to them in the form of a gift, and
the rest to the woman in the form of dowry. So that, if the woman should predecease the husband, and
the dowry is reclaimed [by her family], only the part that is registered as dowry would be returned to
them, while the rest will remain with them [the husbands] without any claim, since it was given them
as gift. This custom has become prevalent and it is practiced, unreasonably, so that these men refuse to
marry otherwise (...)". Cf. T. Kiovconoviov, ‘H mpootacio g mpoikag oto Bulavtio (12° - 14°
awvag)’, Ta lotopika 6 (1989), 265-276 (274); R. Macrides, ‘Dowry and Inheritance in the Late
Period: some cases from the Patriarchal Register’, in D. Simon (Hrgb.), Eherecht und Familiengut in
Antike und Mittelalter, (Schriften des Historischen Kollegs. Kolloquien, 22), Miinchen 1992, 89-98 (=
R. Macrides, Kinship and Justice in Byzantium, 11"-15" Centuries, (Variorum Collected Studies),
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from the region of Thessaloniki, dated to 1112, 1327 and 1373 respectively,*! in which the
renouncement of the SCV is mentioned, almost all the criteria set out by the scholion are
met. The women, all married,* appear as sole owners and main contracting parties* while
their husbands consent to the sale with their signature.’ The women declare that the sale is
absolutely necessary® while their protection is secured by the fact that the proceeds from
the sale are given directly into their own hands.*

In the document dating from 1112, it is even mentioned that because of the legal ban
on the alienation of dotal property and the understandable concern of any potential buyer,
the vendor Eudokia requests the praetor and doux of Thessaloniki to grant her permission
to sell her dotal property. The judge recognizes her claim as perfectly legal, referring to the

Aldershot 1999, No. V), (93); Harayiévvn, H vouoloyia twv exkkinolaotikdv dikootypiov, I (note 9
above), 74-76.

31 Actes de Docheiariou, No. 3 (1112); Actes de Vatopédi, I, No. 65 (1327); Actes de Docheiariou, No.
42 (1373).

32 Actes de Docheiariou, No. 3, p. 67/1-2: Ebdokia (...) c0lvyo(c) [8¢ t]uyydvovoa Zte[pdvov] (tpwto)-
onad(a)p({ov) 100 Pacon(d)M(ov)...; Actes de Vatopédi, I, No. 65, p. 364/2-3: @c0d56t 1 s0lvyo(c)
100 mep1oviog k(dp) Tw(Gvv)ov 10D DéAkwvo(c); Actes de Docheiariou, No. 42, p. 237/5: "Avva
Kavtoxov{nvi TTodaoroyiva. Although most of the cases at our disposal that concern the alienation
of the dowry involve prominent women of Byzantine society, their social status does not seem to
influence the legal formatting of the notarial acts, in contrast to what V. Kravari, ‘Les actes privés des
Monastéres de 1’ Athos et 1’unité du patrimoine familial’, in Simon, Eherecht und Familiengut (note 30
above), 77-88 suggests. Similarly Saradi, ‘The alienation of the dowry’ (note 4 above), 76.

33 Actes de Docheiariou, No. 3, p. 67/8: 8&iv &yvov ék[romoa]cBot k(o)td npdot Ta. k(a)td v &voplay
®V Bpowv Swokeipeva mpotkipaio pov dkivnta...; Actes de Vatopédi, I, No. 65, p. 364/4-9: mmpdokeo
(ko) dmodidmpt (...) 10 (...) yovikompoikipuaiov pov...; Actes de Docheiariou, No. 42, p. 238-239/12-
13,33,43-44: TS nept mv Kahapapi(av) dtakeipevov ktfipa, (...) £ig mpoika 5002v (...) mmaploko (...)
&y®, 1 GAnOng Kupio 10D TPEyHATOG. ...

34 Actes de Docheiariou, No. 3, p. 72/66: Kdyd 8¢ Ztépov(og) (...), 6 cvveuvo(c) t(fic) mpopnd(eiong)
Evdoki(ag)(...), otépym (kai) EmPePard t(1v) mapod(cav) Tpd(ow)...; Actes de Vatopédi, I, No. 65, p.
364/4-5: cuvarvécet (kal) coumpaéet (kol) 0D 10100T(0V) cu(L0y)ov pov...; Actes de Docheiariou, No.
42, p. 237/1: [+Tiv xdtwdev yeypoppévny] mpacty otépymv Kai cuvovdv adtf (...). ‘O dodrog (...)
Anuntp(106) Moroordy(og).

35  Actes de Docheiariou, No. 3, p. 67/7-9: (Kal) yap Omd tfig @V 31povov dvepari(ag) (kal) otevomro(c)
£ig meviav k(o)tovinoavt(ov) Mu(dV) (kal) Tévtev tdv dvaykoi(mv) Dotepovpév(ov), un dxovr(ov) 3¢
nopov Tva. £lg TopapvBiay Thg EPnuEPOV TPORTS (...), MG av 10 10D TEPIEAEVOOUEVOL 1ot T aTO(G)
Sbpéyo Eavmiy (kai) Tovg Toid(eg) pov (kod) p @ Mud dmoresOdpey.; Actes de Docheiariou, No.
42, p. 238/22-23: ) duvap(ev)ot 8¢ dperfi[cat] todto, und[¢ &ig] 10 dpyouiov dmokatacthcat.... In the
notarial act of Vatopedi no such kind of justification for the alienation of the dowry is mentioned.

36  Actes de Docheiariou, No. 3, p. 69-70/39-40: ...&i¢ vopiop(a)t(e) mépm(v)p(o) Tolond TevTahaipio
£lkoo1okTO (...) ¥AaBov tadto dmd yep(®v) cov &ig yelpag pov...; Actes de Vatopédi, I, No. 65, p.
364/18-19: (kal) Erafov dmo cod (...) (vopiopo)t(a) (Vrép)m(v)po tescupdrkovtadt (...), xepodoT(®g);
Actes de Docheiariou, No. 42, p. 238/39-40: kai £Lofov 6o’ Yudv ta sipnuéva Eaxoota (Vép)m(v)po
S1d BeveTk®V S0VKAT(WV) TPATTOUEV(OV)....
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law of the Basilica in B. 28,8,20, which is interpreted broadly on the legal grounds that her
husband had no income, and allows her to sell her property. The warranty of her husband
protospatharios Stephanos Rasopoles, which follows the deed of sale, proves, however, that
he was anything but destitute and that the whole procedure was a device to circumvent the
law.”’

6.  The “teaching” of the “law aiding women” in the judicial practice and the nota-
rial acts of the late Byzantine period

At the end of the 14th century the need to prescribe the ‘teaching of the law aiding women’
was pressing since it seemed that the law was used as a loophole in cases where women
changed their minds and wanted to withdraw from a transaction.>® In 1398, a hypotyposis of
the Patriarch Matthew I attempted to prescribe the process of ‘teaching’. The relevant
passage reads as follows:*’

£vha 1 mAelov oD dikolov dokipacio kol BAcovog oOK OAYN TOVTOLG SLOGVPUOD GPOPLT
TTOPO. TOV TOAADV Kol HdAoTo Topd ToD ) Koo T TdEW TV 6LVOdIKNV Katadikacsivtog:
ook Eottov TodTon Kol T Sdackuiav yivesOar vopov mop’ odtdv un €iddtog Tod
. < - R , N g R
TOTPLAPYOL: PAdIov yap Eotat Tf) ddaybelon yuvarki Kol arofalopévy Tov VooV dloodely
Votepov adtov Hv 808MY, el pite tov marpdpynv &m todtov cuvictopa, uy T Tva Etepov
uet’ atod mTpog poptupiav: 80ev kbv TovTolg £l Bovrovto dmpdokomot givat, 0V GLUVOSIKAG
1PN povov 10 E€etdoeig TV Vrobicemy ToVTOVG TOLElY Kal TPOTKa Kol Gucdi v Borjdeioy
101G KATAMOVOLpEVOLG TTapéyety — «dmpedv Yap, enot, ELdPete, dwpedv ddten- AALG Kol TV
Sidackariov Tod vépov odk HAAog motEly &l | Kowwbf ta mept TovTov T MOTPIAPKY Ko
£vd® 00Tog 10010 0 8¢ Kal awbig ov pdvog Tf Emepoticel T TPOg TV Yvvoika ypriceTal,
000 0TS OIKELOYEPMG TO GLUPOLALOV YPAYEL, AALA SLUTAPOAYETOL LeD’ E0VTOD Eva TOV
tfic "Exkinoiog ypappatikdv, tov ypdyovta thv tod vopov didackoiiayv, cuumapdviov
avTolg Kol £TEpmV IKovdV Tpodg paptupioy TOV mtap’adtod Tpog TV yuvaika Ty Sidacko-
pévnv Agydnoopévov: obtm yop t6 te yeyovdg duetddetov ¥otat, Kai @ v Totedny 630V
HETIOVTL HOHOG 0V3ELS TpooTpiPriceTal.

37 Saradi-Mendelovici, ‘Contribution to the Study of the Byzantine Notarial Formulas’ (note 4 above), 81.
For a detailed analysis of the case see Kiovsomovrov, ‘H mpoctacio g mpoikag’ (note 30 above),
266-272. Cf. Saradi, ‘The alienation of the dowry’ (note 4 above), 75-76.

38 Saradi-Mendelovici, ‘Contribution to the Study of the Byzantine Notarial Formulas’ (note 4 above), 82.

39 Patriarchatus Constantinopolitani acta selecta. Collegit et in linguam Gallicam vertit [oannes Oudot,
Vol. I, (Sacra Congregazione per la Chiesa Orientale. Codificazione canonica orientale. Fonti, Ser. II,
fasc. III), Citta del Vaticano 1941, p. 160, Actum XXVII, §§ 31-32.
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‘Where most of the trials and tribulations of the law became for them (the exokatakoiloi
archontes) the great cause of vilification from many and principally from he who was
condemned in breach of the synodic order. Of similar gravity was the practice of ‘teaching’
of the law by those (exokatakoiloi archontes) without the knowledge of the Patriarch. Because
it is a simple matter for the woman who was ‘taught’ the law to after deny the fact and to
thereafter accuse them (the exokatakoiloi archontes) if she so wishes, if they (the exokata-
koiloi archontes) do not have as witness the Patriarch or someone else. Thus, for that reason
if they do not want to face such problems, it does not suffice that the examination of the cases
be held in accordance with the synodic order and they should aid gratis those who are suffering
since, according to the gospel ‘freely you have received, freely you shall give’, but that also
the ‘teaching’ of the law should be performed only if the Patriarch has been notified and that
he himself concurs with this, and that the exokatakoiloi archontes should not do the ‘teaching’
alone, neither should they write in their own hands the act, but take with them one of the
Church’s grammarians to write the ‘teaching’ of the law and let them be present with them
and other persons competent to bear witness to what was indeed spoken before the woman
regarding the ‘teaching’ of the law. Thereby, legal transactions are unshakeable and no one
may come into dispute with this procedure’.

Patriarch Matthew I decreed that the exokatakoiloi archontes® in charge of ‘teaching’
should explain to women their rights only after the Patriarch had been informed.
Furthermore, the document renouncing the woman’s right to invoke later the ‘law aiding
women’, was to be drafted by a secretary of the church other than the ecclesiastic who
explained the law to them. The presence of witnesses was also mandated.

It is worth noting that the hypotyposis was issued at a time of political instability and
confusion, with Constantinople being under siege by the Turks, and its people suffering
famine and deprivation.*! The document is perhaps related to the drafting of the Hexabiblos
aucta, a legal compilation seeking the return to Roman origins.* This hypotyposis as well
as the Byzantines’ view, especially in the late Byzantine period, that the SCV applies to any
transaction that involves women, explains why ‘the teaching of the law’ or ‘the law aiding
women’ is mentioned in numerous notarial documents and in the Patriarchal register shortly

40 On the term, see J. Darrouzés, Recherches sur les dppixia de I’Eglise byzantine, (Archives de 1’Orient
Chrétien, 11), Paris 1970, 59-60, 101-103.

41 The situation in Constantinople at that time is described by R. Estangiii Gomez, Byzance face aux
Ottomans. Exercice du pouvoir et contréle du territoire sous les derniers Paléologues (milieu XIV¢ —
milieu XV* siecle, (Byzantina Sorbonensia, 28), Paris 2014, 287-290.

42 On this legal source, see Tpwidvog, O1 anyés tov folavtivod dikaiov (note S above), 391-392.
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after 1398, indeed even in notarial templates regarding adoption*® or even sales of a slave
or an animal.* From the body of material that mentions ‘the teaching of law’* most cases
refer explicitly to the rights of women over their dowries* or to the gratuitousness of the
‘teaching of the law’ since the women involved are minor.*’ Ecclesiastical officials who

43 D. Simon / Sp. Troianos, ‘Dreizehn Geschaftsformulare’, FM II (1977), 262-295, No. VIII, p. 277/2-5
(= Sp. Troianos, Historia et lus. I: 1969-1988, Athen 2004, 157-192 (p. 174/2-5)): (...) @goddpa 1
MuyeMva dviehig odoo Tv Hkiay, avodedoyfelod e mopd 10D TOTdTon Heydhov oikovépov
Ococoovikng mpeofutépov kup(od) Tewpy({ov) 10D O Seivog kol dmotafapévn mavtl vouiue
kepohai® 1@ mposPondodvtt pot (...). The mention of the adoption in the template misled its editors to
connect the ‘teaching of the law’ with the institution of adoption itself. See ibid, 281 (= 178):
‘Bemerkenswert ist dagegen die Einschaltung des Okonomen von Thessaloniki. Die von ihm erteilte
“Belehrung” ist kein geistlicher Rat, sondern Rechtsbelehrung, das 1afit sowohl der Kontext als auch
der Umstand, daf} sie iiberhaupt in der Urkunde erwéhnt wird, deutlich erkennen. Die Belehrung diirfte
sich auf die rechtlichen Folgen einer Adoption bezogen haben’. See also G. Ferrari Dalle Spade,
‘Formulari notarili inediti dell’eta bizantina’, Bulletino dell Istituto Storico Italiano 33 (1912), 41-128
(repr. in: G. Ferrari Dalle Spade, Scritti giuridici, I, Milano 1953, 337-408 (= edition consulted)), No.
40 11. 2-6: dxrov &ig vioesiav: - "Ev dvépatt 1od matpde kol to Aourd: Nuels ol opdluyot dte 6 deiva
Kai 1) detvo. ol amd tfig xdpag thg delva Oppdpevol. kol dvobev T0d tapdvrog Beovg TOV THIOV T0D
Lomedpov 6tawpod dyxapdéavieg ki dmoPouirdpevor mpdtepov voukny Bordeiay, snappriyovoay
MOV 10 Tapdv Thg vioBesiog Eyypapov. On the person of ‘T'swpy(fov)’ see below, note 57.

44 Ferrari Dalle Spade, ‘Formulari notarili inediti dell’ eta bizantina’ (note 43 above), No. 37 1I. 23-27:
dxtov gig Tpaotv yuyapiov. i {dov: év dvépatt Tod matpdc: kol to Aowrd. Hueig ol 6pdluyot St 6 deiva
Kol 1) detvo. ol dmd tig ydpag Thg detva Opudpevot. kol dvmbdev tod Tapdvtog Veovg ToV ooV 10D
Comedpov otovpod yxapdEaves. kai dmoPaiidpevor mpdtepov vopknyv Bondewav. For the term
yoyaptov in the sense of the slave, see I1. Zénog, ‘«Poyaplovy, «Poyucar», «Poyoraidvy’, deltiov e
Xpioriavikng Apyaioioyixis Etapeiog 10 (1980-1981), 17-28 (= I1. Zénog, Mvijun Havoyicy 1. Zéwov
1, ®ecoatovikn 1988, 291-301), 17-20.

45 Actes de Saint-Pantéléemon, No. 12 (1358), p. 104/1-105/19, 28-30; Actes de Vatopédi, II, No. 118
(1362), p. 295/28-32; Actes de Docheiariou, No. 42 (1373), p. 239/52-53; MM 11, No. 523 (1399) (=
Darrouzes, Regestes VI, No. 3084), p. 300/15-17; MM 11, No. 528 (1398/1399, 1399 resp.) (=
Darrouzes, Regestes VI, Nos. 3067 and 3076), p. 304/24-26; MM 11, No. 536 (1399) (= Darrouzes,
Regestes VI, No. 3089), p. 326/31-327/4; MM 11, No. 537 (1400) (= Darrouzes, Regestes VI, No.
3092), p. 330/28-31; MM 11, No. 547 (1400) (= Darrouzes, Regestes VI, No. 3104), p. 344/29-31; MM
11, No. 557 (1400) (= Darrouzes, Regestes VI, No. 3113), p. 363/16-20, 24-27, and 34-35, p. 364/3-9,
and 34-35, p. 366/26-28; MM 11, No. 558 (1400) (= Darrouzes, Regestes VI, No. 3114), p. 367/6-7,
and 19-23; MM II, No. 562 (1400) (= Darrouzes, Regestes VI, No. 3118), p. 372/14-16; MM 11, No.
581 (1400) (= Darrouzes, Regestes VI, No. 3140), p. 400/32-401/1; MM 11, No. 617 (1400) (=
Darrouzes, Regestes VI, No. 3179), p. 452/26-29; MM 11, No. 622 (1401) (= Darrouzes, Regestes VI,
No. 3183), p. 458/29-34; MM 11, No. 678 (1401) (= Darrouzes, Regestes VI, No. 3240), p. 557/11-13;
Actes de Docheiariou, No. 57 (1419), p. 291/1-2; Actes de Docheiariou, No. 58 (1419), p. 296/40.

46 Cf. Métong, To owoyeveloxdv dikorov (note 4 above), 99, 102-112; Morayiévvn, H vouoloyia twv
ekKAnolaoTikay dikaotnpiov, 11 (note 9 above), 99-102.

47 Cf. Mdrong, To owoyeveiaxov dikaiov (note 4 above), 101-102, 113; Harayibvvn, H vouoloyio twv
ekKAnolooTIKOY dikaotnpiov, 11 (note 9 above), 103-104.
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perform the ‘teaching of the law’ are the Patriarch himself,*® the exokatakoiloi archontes
who are either mentioned as a group® or identified individually by their office® or names,
e.g. megas skeuophylax Theodoros Perdikes,” megas sakellarios Demetrios Balsamon,”
megas chartophylax Holobolos,> protekdikos Michael Balsamon,>* megas sakellarios Meli-

48 MM 11, No. 581 (1400) (= Darrouzés, Regestes VI, No. 3140), p. 400/32-401/1: (...) &815¢y0n odv
GLVOSIKMG TPl THS HEYIANS dytwobvng adtod Tov BonBodvto adth vopov éml tf oikeio mpoukl Ko
napnTHCETO TV 670 TovTov Bordetav (...). Cf. Mdtong, To oikoyeveiaxdy dikaiov (note 4 above), 112.

49 MM 11, No. 562 (1400) (= Darrouzes, Regestes VI, No. 3118), p. 372/14-16. Cf. Méarong, To
oikoyeveiaxov dikaiov (note 4 above), 115. On the exokatakoiloi archontes see E. Xot{navtwviov,
‘FOPOIKIAAOL TOV GEKPETMV TNG UNTPOTOANG KoL TOV UNTPOTOMTIKOD vaob ™G Oeocaiovikng’,
Bolavriaxd 26 (2007), 83-174 (88-89), with further bibliography.

50 A certain protekdikos in the years of the Patriarch Antony IV (1389-1390, 1391-1397), can safely be
identified as Demetrios Balsamon, who in 1400 appears as megas sakellarios (see below note 52). For
the identification see Darrouzes, Regestes VI, No. 2910 (1392/1393, date of the mentioned act), 192-
193. The relevant passage is as follows: MM II, No. 557 (1400) (= Darrouzes, Regestes VI, No. 3113),
p. 363/33-35: (...) ¢ &vddoel Kal TpoTpomfi Tod GyiwTdTov £Ketvo Kol Godipov TaTpLapyoL YEyovEY
1 10D vopov ddackario Tpodg TV Acacivay mapd 10d TpiwTdTov tpetekdikov (...). Cf. Métong, To
oikoyevelaxov dikorov (note 4 above), 117-118. On the ecclesiastical office of protekdikos and his
duties, see Xat{navioviov, ‘Opeiidiol tov cekpétov’ (note 49 above), 122 -123.

51 Actes de Saint-Pantéléémon, No. 12 (1358), p. 105/32: + ‘O péyog okevogOA[ag Tiig aywtdng tod
O£0D] pey(@)A(ne) éxkdnet(ag) (ko) dpyididikovog Oe6d(w)p(oc) 6 Tepdikng vm(éypaya); PLP No.
22439. Although not explicitly stated, the presence of the signature of the megas skeuophylax can only
be justified if we assume that he was the one who performed ‘the teaching of the law’. Cf. Saradi-
Mendelovici, ‘Contribution to the Study of the Byzantine Notarial Formulas’ (note 4 above), 81 and
note 65. On the office of skeuophylax and its functions see Xot{noviwviov, ‘O@ewidrior Tov
oekpétov’ (note 49 above), 106-107.

52 MM II, No. 536 (1399) (= Darrouzes, Regestes VI, No. 3089), p. 327/1-4 : (...) 810 TOV TYUOTATOV,
avThg EKKANGOTIK®Y  dpyoviov, 10D peyéhov cakedlopiov 100 BeAcoudv, t0d peydiov
xopto@Hrakog T0d ‘Ohofdrov kai 10D TpwTekdikov T0d Bakoapav (...); MM 11, No. 622 (1401) (=
Darrouzes, Regestes VI, No. 3183), p. 458/29-34: (...) &te kai 1 petptdtng NUAV, TO TOV YOVUKDOY
dototov cuveduio, énepmvicoto tavty S1d tod pakapitov ékeivov peydhov coxellapiov, kdp
Anuntpiov 10D Bakoapdv, dg &l puév Podrorto dmekddoachor O povoykdv oyxfino Kol Sidysy Og
KOGLIKT, Tapoypfpe todto motficat, &l 8¢ uny edfémg todto moujoel, ok EE§oTan HET Kapdv Tva
tobto ToAuficat (...); PLP No. 2114. Cf. Mdtong, To oikoyeveiaxov dikowov (note 4 above), 115. On
the ecclesiastical office of sakellarios see Xot{navtmviov, ‘Opeikidiior v cekpétmv’ (note 49
above), 103.

53 MM II, No. 536, p. 327/1-4 (note 52 above); PLP No. 21044. Cf. Mdtong, To owxoyeveiaxov dikaiov
(note 4 above), 115. On Joannes Chrysokephalos Holobolos and his connection to the ‘Hexabiblos
aucta’, see A. Schminck, ‘Zur Einzelgesetzgebung der “makedonischen” Kaiser’, FM XI (2005), 269-
323 (313-314 and note 311). On the office of chartophylax and its functions see Xat{novtoviov,
‘Op@KidAot twv oekpétov’ (note 49 above), 108-109.

54 MM 11, No. 536, p. 327/1-4 (note 52 above); PLP No. 2120. Cf. Mdtong, To oikoyeveiaxov dikaiov
(note 4 above), 115.
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tiniotes,” sakellios deacon Toannes Syropoulos,*® megas oikonomos of Thessaloniki, priest
Georgios,”” megas chartophylax of Thessaloniki Nikolaos Prevezianos.*® Of great interest is
the reference to Michael Balsamon,* who as epi ton kriseon® does not belong to the exo-
katakoiloi archontes, an indication that in 1362 the ‘teaching of the law’ could be performed

55  MMII, No. 537 (1400) (= Darrouzes, Regestes VI, No. 3092), p. 330/28-31: (...) &g av avadidoydf 1
TP odTOV Emi TVTOIG TPOLKGOIS 0VGL TOV Bondobvta ot vopov, Kal dmoPdintar, koi obtm Todg
yépovg yevéshat. yéyove yodv todto mapa tod ToTe peydAov cakeddapion, 10D MehTvidTon ékeivou
(...). Cf. PLP No. 17851.

56 MM 11, No. 558 (1400) (= Darrouzés, Regestes VI, No. 3114), p. 367/19-23: (...) t6v 1€ y0p vOpOV
£01860m, ¢ Edet, mapd t0d TYOTATOL GoxkeAliov ThG KaO’ Muag dyiwtdng Tod Og0d peyding
ékkhnoiog (...) Swukévov kvpiov Twdvvov 10D Tvpomodiov (...). Cf. PLP No. 27210. On the
ecclesiastical office of (epi fou) sakelliou and his duties see Xotlnavtoviov, ‘O@@iKidAol TV
oekpétov’ (note 49 above), 116.

57 See above, note 43. In my view, I'edpytog should be identified as Georgios Senacherim, who in 1419
is referred to as megas oikonomos of the archbishopric of Thessaloniki and priest. Cf. PLP No. 25148
and Xatlnavtoviov, ‘Opeikidiiot Tov cekpétov’ (note 49 above), 102 and note 58, 169. It should be
noted that all the other known megaloi oikonomoi of the archbishopric of Thessaloniki appear as
deacons. On the date of the original collection of the templates, ‘die (...) aus der Region der
genuesischen Ostkolonien in der zweiten Hélfte des 14. und der ersten Halfte des 15. Jahrhunderts
gekommen sein miissen’, see Simon / Troianos, ‘Dreizehn Geschidftsformulare’ (note 43 above), 264
(= 161). On the date of their copying ‘bald nach 1426’ see ibid, 265 (= 162). For the structure and the
offices of the archbishopric of Thessaloniki, which are similar to those of the Patriarchate of
Constantinopel, see Xat{naviwviov, ‘Oeekidiiol tov cekpétav’ (note 49 above), 90; on the office of
oikonomos and its functions, see ibid, 98.

58 Actes de Docheiariou, No. 57 (1419), p. 291/1-2, and p. 292/31: <+®&08dpa>, 1| cOLvYog & TEPLOVTL
dpyovtt kOp Bapboropaio @ Kopnt, dvadidoydeico 10 mposfondodvia [polt S0 v yvverkelav
amhomra kol dmotafopévn (...) [+ O péyog yalproporoé t(fig) dywt(G)yms nnt)pom(0)A(swg)
O(esoa)M(o)v(ikng) drixovog Nikoraog 6 Ipefelivog. The fact that Prevezianos performed ‘the
teaching of the law’ is also evident from the following passage: Actes de Docheiariou, No. 58 (1419), p.
296/39-40: GAAY Kk(od) avOig émeicOnooav k(ol) Aafovieg to Swcondp(o)t(a) k(od) ET ypdppa
ioa{oa}opod tedeiov mapd T(@V) Opoldymv, dkdepévov TodTo TOD PEYGAOL YOPTOPOAMKOS METO
Sdwaokariog (...). On the person of Prevezianos see PLP No. 23701. Cf. Xat{navtoviov, ‘Oeeuctdiiot
Tov oekpétov’ (note 49 above), 113 and note 99, 114-115, 174; E. Xoatlnavtwviov, H untpomoin Oco-
00AoViKnS oo o uéoa tov 8 ar. éwg to 1430. lepapyiy Taln-Exkinoiaouikn Hepipépera-Aioikntixn
Opydveworn, (Bulavtiva Keipeva ko Meléton, 42), @ecoarovikn 2007, 258 and note 1022, 267.

59 Actes de Vatopédi, 11, No. 118 (1362), p. 295/28-32: (...) mapa tfig culhyov pov, tig 8’ énepwtosmg
10D €ml 1@V Kpicewv TG dyiwtdtng Meydi(ng) tod O(0)d "Exkinci(ag) £Eapyov, TpecPutépov (ko)
taBovAiapion Miyomh t0d Bokcopov droBatopévng mavta vopov t(Ov) Bonbodvta adtii &nl tolg
kawotopndeicey adthc Tpowkipaiog mpdypa(o) (...). Cf. PLP No. 2121. See also Ch. Kraus, Kleriker
im spdten Byzanz, (Mainzer Verdffentlichungen zur Byzantinistik, 9), Wiesbaden 2007, 387, 399.

60 On the ecclesiastical office epi ton kriseon, see Darrouzes, Recherches sur les dpgikio (note 40 above),
377-378.
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by ecclesiastical officials of lower rank. The katholikoi krites were also authorized to
perform ‘the teaching of the law’.%!

7. Conclusion

The above discussion reveals the different pictures that emerge from the study of normative
texts (‘law in books”) compared with the documentary evidence (‘law in action’).®* In the
case of the alienation of dotal property, it also illustrates that the deviation of Byzantine law
from the Roman legal tradition is not always a result of misinterpretation or poor knowledge
of the doctrines current in that tradition. The non-implementation of the Justinianic
regulations in legal practice, despite their inclusion in the Byzantine law books, was — at
least in my view — deliberate, with the intention to serve financial purposes, in this case, the
need, under certain circumstances, to alienate and liquidate dotal property. The regulations
of Justinian led to a broader application of the SCV, confusion regarding its origin and even
to the emergence of local customary law. It would seem therefore that in Byzantium, law
could simultaneously serve as a means of change and of stability.

Athens M.Th. Tantalos

61 MM II, No. 547 (1400) (= Darrouzes, Regestes VI, No. 3104), p. 344/29-31: (...) 811 0068 £61360m tOv
BonBodvra adtfi vopov éml tff 1dia mpowki §) mopd 1@V kaboMK®V kprtdv tod Bacthikod cekpétov f did
VoG TOV TYIOTETOV EEmkatakiioy (...). Cf. Mdtong, To oikoyeveiaxdv dikaiov (note 4 above), 115-
116. On the katholikoi krites, see A. I'covtQlovkdotog, H arnovoulj dikaioavvis ato Boldvrio (9% —
12°¢ auchveg). To koouika dikai0doTikd. opyava. kot dikaotiple, ¢ apwtevovoog, (Bulovtva Keipeva
kot Meléta, 37), @escarovikn 2004, 302-306; A. I'kovtllovkdotag, ‘Tlapatnpioels yio Ty anovoun
SkatocHvng katd Tovg TaAatoAdyeoVs xpovous: «To facilikov cékpetovy’, in B.A. Agovtapitov /
K.A. Mrovpdapa / E.Zx. Tamoyivvn (ex9.), ANTIKHNXQP. Tiuntikog touos Zripov N. Tpwiavoo,
ABfva 2013, 397-417 (411 and note 47). On the basilikon sekreton, see ibid, 412-415, albeit without
reference to the document mentioned above.

62 For the marked divergence of legal theory from prevalent practice in Byzantine law and the problems
that arise, see B. Stolte, ‘Not new but novel. Notes on the historiography of Byzantine law’, BMGS 22
(1998), 264-279.
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