HAGIOTHEODORITES: THE LAST ANTECESSOR?
Some remarks on one of the ‘new’ Basilica scholiasts

1. Opening Pandora’s Box"

Once you start studying the Basilica you are confronted with all kinds of problems and
difficult questions that seek an answer. And I am not just referring to the known basic
questions of what the Basilica were, how they were created, by whom, on their dating and
application.' There are more questions related to the whole tradition and understanding of
the Basilica, text and scholia. The Basilica form a Pandora’s Box but it is worth opening it
and for a legal historian it is challenging to try and address these problems. So, there are
no regrets in this case. Because of the nature of the Basilica — and I refer here to both the
text and the scholia — there are a lot of reasons to study them. Yet, the Basilica are still a
rather neglected item in the field of legal history despite the last critical edition in
Groningen, the monumental life work by H.J. Scheltema, D. Holwerda and N. van der
Wal.? The Basilica, “the imperial [laws]”, were promulgated around 900 by emperor Leo
VI the Wise. However, preparation for this work had begun earlier under emperor Basil I,
founder of the Macedonian dynasty. The compilers of the Basilica used Greek summaries
of and commentaries on Justinianic texts that they had at their disposal. Hence, the
Basilica reflect Justinianic law, but in Greek.

At a later stage, comments — the so-called scholia — were added to the Basilica text.
The scholia on the Basilica are divided into the ‘old’ ones dating mainly from the 6"
century, and the ‘new’ ones dating from the 1t century and some from the 12 century.
The ‘old’ ones were written mainly by the antecessores, the law professors at the time of

* 1 would like to thank Roos Meijering for her suggestions regarding the translations of the passages
examined in this paper.

1 See, for example, the two articles by H.J. Scheltema, ‘Probleme der Basiliken’, TRG 16 (1939), 320-
346 and ‘Uber die Natur der Basiliken’, TRG 23 (1955), 287-310 (repr. in: H.J. Scheltema, Opera
Minora ad iuris historiam pertinentia, (collegerunt N. van der Wal/J.H.A. Lokin/B.H. Stolte/R.
Meijering), Groningen 2004, B 2, 170-188 and B 11, 290-306 respectively). See also Van der Wal/
Lokin, Delineatio, 81-87; . Tpwidvog, Or mnyéc tov folavavos dikaion, ABivo/Kopomvii 2011°
(henceforth abbreviated as Troianos, Piges), 252-263.

2 H.J. Scheltema/D. Holwerda/N. van der Wal, [ed.], Basilicorum libri LX, Groningen/Djakarta/’s-
Gravenhage 1953-1988: Series A (text), Vol. I-VIII, Series B (scholia), Vol. I-IX. Text and scholia
have been edited separately in this edition.
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Justinian who summarize, comment upon or translate parts of Justinian’s legislation.?
These are the scholia of Stephanus, Dorotheus, Cyrillus and of the Anonymous senior on
the Digest and the scholia of Thalelaeus, Isidorus and Anatolius on the Codex.* There are
also some scholia by two lawyers, the so-called scholastikoi, who lived at the end of the
6" century, namely of Athanasius of Emessa on the Novels and of Theodore of
Hermoupolis on the Novels and the Codex. These ‘old’ scholia were presumably added to
the text of the Basilica in the 10™ century after an initiative of the scholar-emperor
Constantine VII Porphyrogennetos.

In the 11" century, a law school was established in Constantinople by emperor
Constantine IX Monomachos. John Xiphilinos was appointed the nomophylax of this
school and Michael Psellos the hypatos ton philosophon. Xiphilinos and other Byzantine
jurists commented upon the books of the Basilica and these comments are known as the
‘new’, the ‘younger’ Basilica scholia. If the Basilica remain a neglected item in the field
of legal history, then these ‘new’ Basilica scholia form an almost unexplored subject.
Except for some general references to these scholia, there is practically no single study
devoted to this new generation of the Basilica scholiasts.’ Until now, it has been generally
accepted that the ‘new’ Basilica scholia were written by John Xiphilinos, Nicaeus,
Kalokyros, Gregory Doxapatres and Hagiotheodorites.® Garidas and Patzes also appear to
have written a few of these ‘new’ Basilica scholia.” Some ‘new’ Basilica scholia were
also written by Eustathios Rhomaios, author of the Peira, this unique work of Byzantine
jurisprudence.®

It is not my intention to refer to all of these ‘new’ Basilica scholiasts. In fact, the
aim of this paper is to make some first remarks concerning one of these ‘new’ Basilica
scholiasts, the so-called Hagiotheodorites. Mortreuil, in his work entitled Histoire du

3 On the antecessores, see H.J. Scheltema, L ‘enseignement de droit des antécesseurs, Leiden 1970 (=
Scheltema, Opera Minora (note 1 above, A 3), 58-110.

4 Troianos provides the bibliography related to every one of these antecessores; see Troianos, Piges
(note 1 above), 134-139.

5 With the exception of Kalokyros; cf. L. Burgmann, ‘Kalokyros “Sextos”. Anmerkungen zu einem

Basilikenscholiasten’, SG 1II (1989), 11-21. On Xiphilinos, see the articles by W. Wolska-Conus,
‘Les écoles de Psellos et de Xiphilin sous Constantin IX Monomaque’, TM 6 (1976), 223-243, and
‘L’école de droit et ’enseignement du droit a Byzance au Xle siécle: Xiphilin et Psellos’, TM 7
(1979), 1-107.

6 See also Van der Wal/Lokin, Delineatio, 100-104; Troianos, Piges (note 1 above), 282.

7 Heimbach includes the name of Michael Choumnos among the younger scholiasts because Balsamon
refers to a marginal note by Michael Choumnos in a Basilica fragment which is now lost. See
Heimbach, Prolegomena, 203 with references to Balsamon and Mortreuil.

8 On the Peira, see for example N. Oikonomides, ‘The “Peira” of Eustathios Rhomaios. An Abbortive
Attempt to Innovate in Byzantine Law’, FM VII (1986), 169-192 (repr. in: N. Oikonomides,
Byzantium from the Ninth Century to the Fourth Crusade, Aldershot 1992, No. XII).

400

SG 2014 (online)



HAGIOTHEODORITES: THE LAST ANTECESSOR?

Droit Byzantine, provides a table with the number of the preserved ‘new’ Basilica scholia
per manuscript.” He has not included the scholia of all the ‘new’ Basilica scholiasts but
only of the four best known.'” As he explains, he has not included in that table the scholia
of Hagiotheodorites and of Patzes because he does not consider their scholia important
enough." Burgmann notes that Hagiotheodorites made a career in the discussion about the
theory of the glossa ordinaria in Byzantine law.'? This paper aims to create a new career
for Hagiotheodorites, to give him a second chance — his first in reality — by focusing on his
comments, his scholia on the Basilica books.

2. Who was the Hagiotheodorites of the Basilica scholia?

There has been some discussion in the past about the identification of the
Hagiotheodorites of the Basilica scholia with one of the known Hagiotheodorites of that
time. This is why I have purposely avoided referring to his first name until now. The
family of Hagiotheodorites (Ay00g08wpitg) had produced a few functionaries in the
secular and ecclesiastical field in the 12™ century. There is no mention of the first name of
Hagiotheodorites in the Basilica scholia. In most of the literature, Michael
Hagiotheodorites is referred to as the author of these scholia but the names of Nicholas
and of Constantine have also been supported by scholars.

Mortreuil speaks of Hagiotheodorita or Theodorita without mentioning a first
name." Zacharii von Lingenthal and Heimbach write that presumably the scholia belong
to Michael Hagiotheodorites, the logothetes."* Troianos also makes reference to Michael

9 J.A.B. Mortreuil, Histoire du droit Byzantin ou du droit Romain dans |’empire d’Orient, depuis la
mort de Justinien jusqu’a la prise de Constantinople en 1453, 111, Paris 1847 (repr. Osnabriick 1966),
250-251. It concerns the codd. Coisl. gr. 152, Paris. gr. 1345, Paris. gr. 1348 and Paris. gr. 1350.

10 Mortreuil includes the scholia of John Xiphilinos, Kalokyros Sextus, Constantine Nicaeus and
Gregory Doxapatres.

11 Cf. Mortreuil, Histoire, III (note 9 above), 249: °(...): nous n’avons pas cru devoir y faire figurer
Patzus et Théodorita, dont les annotations ne sont pas assez importantes pour devoir occuper dans ce
relevé une place special.’. Mortreuil (p. 242) believes that Theodorites and Hagiotheodorites must
have been the same person.

12 Burgmann, ‘Kalokyros’ (note 5 above), 12. Zacharid (von Lingenthal) has suggested that a student of
Hagiotheodorites had made something like a ‘glossa ordinaria’ of the scholia on the Basilica. See
C.E. Zachariae, Historiae juris graeco-romani delineatio. Cum appendice ineditorum, Heidelbergae
1839, 63. About the discussion on this theory, see Troianos, Piges (note 1 above), 281-284 and
Schminck, Studien, 45-52.

13 Mortreuil, Histoire, 111 (note 9 above), 242-245.

14 K.E. Zacharii von Lingenthal, Geschichte des griechisch-romischen Rechts, Berlin 1892° (repr.
Aalen 1955), 37; Heimbach, Prolegomena, 202.
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Hagiotheodorites as the author of the scholia."” Michael Hagiotheodorites had served as
logothetes tou dromou presumably from 1158.'° One of Michael’s brothers was Nicholas
Hagiotheodorites who had served as metropolitan of Athens in the 1160’s and 1170’s and
had died in 1175. He was the eldest of three brothers; the other two were Michael,
mentioned above, and John. Heimbach in his work De Basilicorum origine had suggested
that the Hagiotheodorites who wrote the Basilica scholia was Nicholas Hagiotheodorites."”
According to the sources Nicholas had been a law teacher and a judge. He was involved in
the drafting of regulations related to marriage issues.”® As Madariaga notes, Eustathios of
Thessalonike writes that teaching the law was considered a kind of duty for Nicholas since
his ancestors had also been law teachers.'” Madariaga adds that one of these ancestors
must have been Constantine Hagiotheodorites, who had been a jurist, but unfortunately the
preserved sources do not provide information on what his actual relation was with the rest
of the Hagiotheodorites family.” What we do know with certainty about Constantine is
that he was a known jurist. In fact there are two important testimonies in which his legal
talents are recorded.

The poet Theodore Prodromos wrote a monody about him praising his legal skills.”
The Byzantine intellectual Michael Italikos who had taught rhetoric and philosophy in
Constantinople had been a teacher of Constantine Hagiotheodorites. Presumably between
1130 and 1137 Italikos wrote a letter to his own brother on the occasion of the death of
Constantine Hagiotheodorites.”” Italikos felt very sad about this news and could not be
consoled about the death of his dear friend,” this excellent jurist, as he described him.** He
praised his rhetoric skills, his legal knowledge, even compared him to Tribonian and
added that Constantine Hagiotheodorites could master not only the Novels but also the

15 Troianos, Piges (note 1 above), 282-283. It should be noted, however, that Troianos refers to the
opinion of Triantaphyllopoulos and Schminck who both suggest that the author of these scholia was
Constantine Hagiotheodorites; see further on.

16 ODB, 2, 899.

17 C.W.E. Heimbach, De Basilicorum origine, fontibus, scholiis, atque nova editione adornanda,
Lipsiae 1825, 83.

18  E. Madariaga, ‘H Bulavtivi] Owoyévelr tov Ayobgodwprtdv (I): Nikdraog Ayobsodmpitng,
TMaviepdrotog Mntpomoritng Adnvady kot Yréptwog’, ByzSym 19 (2009), 147-181 (154).

19 Madariaga, ‘Hagiotheodorites” (note 18 above), 159.

20 Madariaga, ‘Hagiotheodorites’ (note 18 above), 149.

21 PG, 133, 1059-1060.

22 The letter has been published in P. Gautier, [ed.], Michel Italikos. Lettres et Discours, Paris 1972, 89-
91 (No. 4).

23 Gautier, Michel Italikos (note 22 above), 90/2: (...) aropopddntdc eip (...).

24 Gautier, Michel Italikos (note 22 above), 90/13-14: (...) év vépoig eddokudtatov, ndrlov 8¢, va
6N einw, Thg vopukiig émotiung Stuep kpdricTov (...).
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Codex and the Digest and the other laws.” It is interesting that Italikos does not mention
the Basilica which were closer to his time and, in any case, formed the last official law
compilation, but that he refers to Justinianic texts. This is another testimony on how the
Byzantines used and applied laws, connected to the whole discussion of the nature of the
Basilica.® Justinianic legislation remained a work of reference and a legal tool for the
Byzantine jurists, even after the promulgation of the Basilica. There were certainly some
questions on the actual application of the Basilica during the period in which Constantine
Hagiotheodorites lived. It is a well-known fact that the Basilica were promulgated around
900 but had not enjoyed from the beginning the status of a codification because they
lacked the element of exclusivity. It was later on, in 1169, that by order of the emperor
Manuel I Komnenos, the Basilica obtained exclusivity after the legal conflict, which
occurred on the occasion of the appointment of the bishop of Amissos.”

The fact that Constantine Hagiotheodorites was such a well-known jurist has led
Triantaphyllopoulos and Schminck to believe that this is the Hagiotheodorites who wrote
the scholia on the Basilica books.” I agree with these two scholars given the fact that the
preserved Hagiotheodorites’ scholia, as we will see further on, must have been written by
someone with an excellent legal knowledge. Further, I think that the theory that the
metropolitan Nicholas Hagiotheodorites was the author of these scholia is the less

25 Gautier, Michel Italikos (note 22 above), 90/22-25: (...) Kol pnTopiki cTOPOGHS THYV YADTTOV KOl
vopoBetiki mokdoag toV voby, adtdypnuo Tpiaviavdg 6 molvdpdiintog v, od pbévov v veapaic,
G0 kol v kddiEL kedl v Srydotolg kal &v dAlolg Omdcolg TG TOMTIKG GUVTETAYOTOL
Triantaphyllopoulos and Schminck also refer to this testimony; see K. Triantaphyllopoulos,
Tepropiopdg dropépovrog kol Bulavivol dviidiyels’, Apyeiov Iiwtikod Aikaiov 13 (1946), 137-
164 (161) (repr. in: Id., Apanta [Amava), B 2, AGqva 2009, 721-746 (745); Apanta B is a collection
of his articles published under the auspices of the Academy of Athens, consisting of two volumes),
and Schminck, Studien, 49 note 206.

26 See the bibliography quoted in note 1 above. See also Sp. Troianos, ‘H alAniovyio cvppdpeoong
omv mapddoon kot avavémong oto Pulavivd vopobetikd kelpeva amd tov lovotviavd péypt tovg
Maoxkeddveg’ [= Die byzantinischen Gesetzestexte von Justinian bis zu den Makedonen: Festhalten an
der Tradition und Erneurung], Eretipic tov Kévipov Epebvng ¢ lotopiag tov ElAnvikot Aikaiov 43
(2011), 63-91.

27 In a few words, the legal question in this case was whether a Justinianic Novel was valid if it was not
included in the Basilica. The fact that such a question arose proves that the Basilica had not until then
the status of a codification, namely it was not an exclusive written legal collection promulgated by an
authority. On this incident and the role that the canonist Balsamon played, see H.J. Scheltema,
‘Byzantine law’, Cambridge Medieval History 1V,2,21, Cambridge 1967, 55-77 (65-66) (repr. in:
Scheltema, Opera Minora (note 1 above), A 2, 38-57 (47)); Van der Wal/Lokin, Delineatio, 109-111;
Troianos, Piges (note 1 above), 252-257.

28 Triantaphyllopoulos, ‘Periorismos’ (note 25 above), 160-161 (= Id., Apanta (note 25 above), 744-
745); cf. also K. Triantaphyllopoulos, “Iepapyio Nopwv kai Bulavtvov Sikaiov’, in: Ziuueixta eic
iy Aleavdpov ZBdlov / Mélanges Alexandre Svolos, Avva. 1961, 489 (= 1d., Apanta, 995). See
also A. Schminck, Studien, 48-50.
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convincing, for two good reasons. Firstly, given that Nicholas had been involved, as
already mentioned, in the drafting of provisions related to marriage, one would expect
from him more scholia on issues dealing with family and marriage issues. The preserved
Hagiotheodorites’ scholia do not refer to this material scope. One could argue here that
this could be explained by the lack of manuscripts. However, I do not believe that this is
the case because, if Nicholas had been the author of the preserved Basilica scholia, even if
these scholia were not directly related to his material scope, he would have tried to extend
the commentary on marriage issues, or in any case give some hints on the legal issues
which he had addressed and mastered. The second reason for which the metropolitan
Nicholas Hagiotheodorites should not be identified as the author of the Basilica scholia, is
the fact that the Hagiotheodorites of the scholia discusses and analyses some cases which
do not fit in with the teaching of the clergy. An example of this can be found in the
scholion in which Hagiotheodorites explains that it is different when you steal a female
slave for pleasure, because you want to sleep with her; in that case, he adds, you only want
to ‘use’ her and then return her to her legitimate owner and that is different from stealing a
female slave and keeping her for good.” It is hard to imagine that this is the kind of
example that a clergyman would use for his audience.

3. Number and material scope of Hagiotheodorites’ scholia

In the last edition of the Basilica scholia there are 196 scholia which are linked to the
name of Hagiotheodorites.*® T include here all the comments that are attributed to him by
name (Tod Ayo008wpitov) and the ones that follow directly after the inscription of his
name and are titled as being by the same author (Tod abtod).” Using his style and other
arguments as criteria there are certainly more scholia that could be attributed to him,
scholia for which the author’s name is not given. However, for this paper, I will examine
only the scholia that are linked directly to his name. The name “Theodorites” (in genitive:
@codwpitov) appears in only one scholion.** In the Groningen edition of the Basilica the

29 BS 3439/22-24 (sch. Pe 13 ad B. 60,12,83 = D. 47,2,83): (...) 811 6 kAéyog do0Any, &l pév 810 todto
udvov Exheyev ovtny, dote drokadoot Thg £§ avthic Ndoviig kel petd TV drdiavoty dviioTpéyat
Ay admV T® deomdn, dvéyeton pdv tff odptt, Ty ok elg macav v Soviny, GAL’ gig 6 Ekheye
Sikarov. See also further on in this paper (§ 4. Characteristics of Hagiotheodorites” scholia and of his
style — Some examples).

30 See the table further on.

31 1 follow here the opinion of the last editors. If therefore the inscription tod adtod is under a scholion
of Hagiotheodorites and is written by the same hand, it should be attributed to Hagiotheodorites.

32 BS3378/1-14 (sch. Pe 4 ad B. 60,12,39 = D. 47,2,39).
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editors suggest that presumably this person could have been Hagiotheodorites.** Mortreuil
supposes the same and justifies his view by adding that it is not possible to accept that
there is only one preserved scholion by Theodorites in the whole Basilica.** However, I do
not think that this scholion could be attributed to Hagiotheodorites because this scholion is
very different from the scholia of Hagiotheodorites.” This particular scholion which refers
to adultery is full of biblical references. In fact, half of this scholion consists of biblical
references and its whole style does not resemble the scholia of Hagiotheodorites at all.
Schminck has suggested that this scholion could be linked to the writings of Theodoret of
Cyrrhus (®@goddpnrtog Kdppov, ca. 393 — ca. 466), bishop of Cyrrhus in Syria from 423,
who left many writings on Christian issues; however, he adds this has not been proved.*

Two preliminary general observations are necessary regarding the scholia of
Hagiotheodorites. Firstly, they are all preserved in only one manuscript, the codex
Parisinus graecus 1350 (= Pe) which is dated to the 12t century.”” Secondly, all scholia of
Hagiotheodorites — at least the ones that have his name, as I have explained above — refer
to the last book of the Basilica, the 60™ book. This could be either a coincidence based on
the preserved manuscripts, or, it could mean that Hagiotheodorites had a special interest in
‘criminal law’ since this is the subject of the 60™ Basilica book.*® The 60" book of the
Basilica regulates in particular mainly issues related to delicts, issues dealing with
wrongful damage to property, theft and robbery.”® The fact that we have scholia of
Hagiotheodorites only on one book remains a curious issue because one would have
expected from such a law teacher — author of such thorough and well written scholia — to
comment also on other issues, on other books of the Basilica.”’

Triantaphyllopoulos has suggested that presumably Hagiotheodorites has also
written scholia on other Basilica books and has supported this opinion by two arguments.
His first argument is based on the fact that Hagiotheodorites often uses the expression &

33 BS 3378/1-14 (sch. Pe 4 ad B. 60,12,39 = D. 47,2,39), app. crit. ad 1. 1 @godwpitov: ‘i.e.
Aylo0g0dmpitov?”.

34 Mortreuil, Histoire, 111 (note 9 above), 243-244.

35 Schminck also believes that this scholion must not be of Hagiotheodorites. See Schminck, Studien, 49
note 201.

36 Schminck, Studien, 49 note 201.

37  Cf.RHBR,I, No. 163.

38 The term ‘criminal law’ could be misleading since criminal law, as it is understood today, is when the
State prosecutes a person because of an offence; this is different from private action taken against the
wrongdoer. However, in Roman and Byzantine law, the distinction between civil and criminal law
was rather blurred.

39 See in detail further on the table.

40 About his style, see further on.
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4p00oD.*! He adds that this expression is included in a scholion on the 23" Basilica book
and that the name of the commentator of this scholion has not been included.*” According
to Triantaphyllopoulos, this scholion could very well be attributed to Hagiotheodorites
given the expression used (¢ dpBoD) and some other words used in a way familiar to
Hagiotheodorites (vopo8étng in the sense of law and évdUvapog in the sense of an issue
related to property law).”’ T argue that the expression &£ dp0od is not used exclusively by
Hagiotheodorites. I have encountered this expression in the scholia, for example, of
Gregory, Nicaeus and of Anonymous.* Further, the term &£ 6pOod appears in numerous
scholia on other Basilica books and not only on the 60™ book.* Triantaphyllopoulos’
second argument is that Hagiotheodorites in one of his scholia refers to a paragraphe on
the 58" Basilica book, as if it were his own paragraphe.*® 1 do not think that we can say
with certainty that he refers in this scholion to his own paragraphe. At the end of this
scholion, Hagiotheodorites addresses his audience, his students, and notes that they know
that in many cases one legislator accuses the other and amends his legislation.”” He adds
that they have learned this in the 58" book, in the 1* title, in the last chapter and the last
paragraphe included there (= in that chapter): (...), ®¢ &uadeg pev kai 4rd tod Pif. vy’ it
o ke@. TehevT. Kl Tfig &v Ekelve mopaypapfic Tedevtaiag, uddng 8¢ kai évtaddo. I believe
that év ékeive refers to the chapter (kepdlotov). Hagiotheodorites does not write that he
himself has written that paragraphe. This paragraphe has not been preserved. I note that
Hagiotheodorites very often refers to other paragraphai in his scholia and it is not always
clear whether he has written them himself or not.* It could well be the case that

41 Triantaphyllopoulos, ‘Periorismos’ (note 25 above), 159-160 (= Id., Apanta (note 25 above), 743-
744). The expression &€ 0pHod can have more than one meaning. It could mean: ‘at the beginning’,
‘certainly’, ‘especially’.

42 BS 1672/1-19 (sch. Pa 21 ad B. 23,3,25 = D. 22,1,25).

43 Triantaphyllopoulos, ‘Periorismos’ (note 25 above), 160 (= 1d., Apanta (note 25 above), 744).

44 The scholion under the name of Gregory in BS 183/23-29 (sch. Ca 20 ad B. 11,1,4 = D. 2,14,4); the
scholion of Anonymous in BS 1116/1-5 (sch. IT 9 ad B. 18,5,9 = D. 15,1,9); and the scholion of
Nicaeus in BS 1349/25 — 1350/31 (sch. Pa 4 ad B. 22,1,26 = D. 22,3,26).

45 See, for example, BS 221/31-33 (sch. Ca 14 ad B. 11,1,10 = D. 2,14,10); BS 263/13-16 (sch. Ca 63
ad B. 11,1,27 =D. 2,14,27); BS 318/8-22 (sch. Ca4 ad B. 11,1,69 = C. 2,3,8); BS 390/14-29 (sch. Ca
3 ad B. 11,2,14 = D. 2,15,14); BS 489/30-34 (sch. Ca 64 ad B. 12,1,50 = D. 17,2,52); BS 553/15-16
(sch. Ca 8 ad B. 12,2,1 = D. 10,3,1); BS 714/15-27 (sch. Ca 32 ad B. 14,1,6 = D. 17,1,6); BS
1714/11-13 (sch. Pa 6 ad B. 23,4,5 =Nov. 136 c. 5).

46 BS 3457/29 — 3458/7 (sch. Pe 2 ad B. 60,13,3 = D. 47,4,3). See Triantaphyllopoulos, ‘Periorismos’
(note 25 above), 160 (= 1d., Apanta (note 25 above), 744).

47  BS 3458/4-5 (sch. Pe 2 ad B. 60,13,3 = D. 47,4,3): XV 8¢ yivooke, dtt torldxig €tepog vopobéng tov
Zepov péppetar kol v ékelvov katd T petapsiBer vopobesiov odtiko katd modag keivov
kefpevog, (...).

48 On the reference to paragraphai by Hagiotheodorites, see further on under § 4. Characteristics of
Hagiotheodorites’ scholia and of his style — Some examples.

406

SG 2014 (online)



HAGIOTHEODORITES: THE LAST ANTECESSOR?

Hagiotheodorites did indeed write scholia on other Basilica books. However, the fact
remains that scholia bearing his name have until now been found for one Basilica book

only, namely the 60"

The 196 scholia linked to the name of Hagiotheodorites are given in the following
table. For a better understanding of the material scope of his scholia, I include in the first
column the Greek rubric of the relevant title of the 60™ Basilica book to which the scholia
refer, followed by the translation of that rubric. In the second column, the number of his
scholia on that title is mentioned, as well as their references.

Title of Basilica book

Tithog of’.

TTepi YpNUATIKOY TOVDY
Kol GLKOQOVTIAY Kol Tiveg
TAOV GLKOPUVTRV
TiwpodvTot Kol Tiveg 0l

1™ Title.

About civil penalties and
false accusations and about
which false accusators are
punished and which are not

Tithog B
"Eav tetpdmodov {nuiov
notfoot Aéynton

2" Title.
If a four-footed animal is
said to have brought
damage

Tithog Y.
ITepi vopov tod
Axoviriov mepi {nuiog

Scholia of Hagiotheodorites
12 scholia:

-BS 3052/19-21 (sch. Pe 21 ad B. 60,1,7=D. 3,6,7)

-BS 3054/31 —3055/2 (sch. Pe 10 ad B. 60,1,9 =D. 3,6,9)
-BS 3060/17-27 (sch. Pe 62 ad B. 60,1,10 =D. 48,16,1)

-BS 3061/4 (sch. Pe 64 ad B. 60,1,10 = D. 48,16,1)

-BS 3061/18-20 (sch. Pe 70 ad B. 60,1,10 = D. 48,16,1)

-BS 3061/26-29 (sch. Pe 73 ad B. 60,1,10 = D. 48,16,1)

-BS 3061/30 — 3062/4 (sch. Pe 74 ad B. 60,1,10 = D. 48,16,1)
-BS 3065/10-12 (sch. Pe 13 ad B. 60,1,15 = D. 48,16,6)

-BS 3066/32-3067/2 (sch. Pe 11 ad B. 60. 1,16 =D. 48, 16,7)
-BS 3076/20-3077/4 (sch. Pe 6 ad B. 60,1,29 = C. 9,46,2)
-BS 3078/2-11 (sch. Pe 4 ad B. 60. 1,32 =C. 9,46,5)

-BS 3081/1-9 (sch. Pe 7 ad B. 60,1,36 = C. 9,46,9

2 scholia:

-BS 3086/23-31 (sch. Pe 52 ad B. 60, 2,1 =D. 9,1,1)
-BS 3088/30 - 3089-8 (sch. Pe 5 ad B. 60,2,3 =D. 9,1,3)

23 scholia:

-BS 3091/21-28 (sch. Pe 6 ad B. 60,3,2=D. 9,2,2)
-BS 3095/21-24 (sch. Pe 22 ad B. 60, 3,5 =D. 9,2,5§§1-3)
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PENNA

-BS 3098/12-14 (sch. Pe 34 ad B. 60,3,7=D. 9,2,7)

3" Title. -BS 3098/15-29 (sch. Pe 35 ad B. 60,3,7=D. 9,2,7)
About the Aquilia law on -BS 3104/28 —3105/13 (sch. Pe 41 ad B. 60,3,11 =D. 9,2,11.12 init.)
damage -BS 3134/10-18 (sch. Pe 129 ad B. 60,3,27 =D. 9,2,27)

-BS 3134/19-34 (sch. Pe 130 ad B. 60,3,27 = D. 9,2,27)
-BS 3135/26 — 3136/2 (sch. Pe 139 ad B. 60,327 = D. 9,2,27)
-BS 3136/10-13 (sch. Pe 141 ad B. 60,327 = D. 9,2,27)

-BS 3136/24-29 (sch. Pe 145 ad B. 60,3,27 = D. 9,2,27

_BS 3136/33-35 (sch. Pe 147 ad B. 60,3,27 = D. 9,2,27

-BS 3137/1-8 (sch. Pe 148 ad B. 60,3,27 = D. 9,2,27

-BS 3137/9-14 (sch. Pe 149 ad B. 60,3,27 = D. 9,2,27

-BS 3140/9-10 (sch. Pe 15 ad B. 60,3,29 = D. 9,2,29 §§ 6-8)
-BS 3140/11-15 (sch. Pe 16 ad B. 60,3,29 = D. 9,2,29 §§ 6-8)
-BS 3140/16-20 (sch. Pe 17 ad B. 60,3,29 = D. 9,2,29 §§ 6-8)
-BS 3142/24 — 3143/5 (sch. Pe 23 ad B. 60,3,30 = D. 9,2.30)
“BS 3150/21-28 (sch. Pe 13 ad. B. 60,3,37 = D. 9,2,37)

-BS 3158/1-7 (sch. Pe 15 ad B. 60,3,45 = D. 9,2,45 §§ 1-5)
-BS 3162/12-14 (sch. Pe 20 ad B. 60,3,50 = D. 9,2,50.51)
-BS 3162/15-30 (sch. Pe 21 ad B. 60,3,50 = D. 9,2,50.51)
-BS 3164/17-25 (sch. Pe 6 ad B. 60,3,53 = D. 9,2,54)

-BS 3165/30-39 (sch. Pe 4 ad B. 60,3,54 = D. 9,2,55)

Tithog &' 8 scholia:
Tept Todtwv Sotig timote
diepéet i) pinret -BS 3172/24-25 (sch. Pe 38 ad B. 60,4,1 = D. 9,3,1.2.)

-BS 3172/26 — 3173/5 (sch. Pe 39 ad B. 60,4,1=D. 9,3,1.2.)
-BS 3173/21 — 3174/2 (sch. Pe 42 ad B. 60,4,1 =D. 9,3,1.2.)

4™ Title. -BS 3177/24 — 3178/3 (sch. Pe 42 ad B. 60,4,5=D. 9.3,5)
About those who pour or -BS 3178/4-31 (sch. Pe 43 ad B. 60,4,5=D. 9,3,5)
throw something -BS 3178/32 — 3179/12 (sch. Pe 44 ad B. 60,4,5 =D. 9,3.5)

-BS 3179/13-16 (sch. Pe 45 ad B. 60,4,5=D. 9,3,5)
-BS 3179/17- 3180/2 (sch. Pe 46 ad B. 60,4,5=D. 9,3,5)

Tithog €. 23 scholia:
Tepi dymydv TdV
KWoLpEVOV fvika dodrot -BS 3186/1-5 (sch. Pe 25 ad B. 60,5,2 =D. 9,4,2)
apoptdvovteg exdidovrarfy  -BS 3186/6-8 (sch. Pe 26 ad B. 60,5,2 =D. 9,4,2)
teTpdmoda -BS 3186/9-24 (sch. Pe 27 ad B. 60,5,2=D. 9,4,2)
-BS 3189/15-20 (sch. Pe 18 ad B. 60,5,4 = D. 9,4,3fin. 4.)
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-BS 3190/22 —3191/2 (sch. Pe 11 ad B.60,5,5 = D. 9,4,5)
-BS 3193/7-18 (sch. Pe 13 ad B. 60,5,8 = D. 9,4,8)

5" Title. -BS 3195/27 — 3196/15 (sch. Pe 7 ad B. 60,5,11 =D. 9.4,11)
About actions that are -BS 3198/11 — 3199/2 (sch. Pe 24 ad B. 60,5,14 = D. 9,4,14)
brought when slaves or -BS 3208/22-35 (sch. Pe 38 ad B. 60,5,21 =D. 9,4,21)
four-footed animals that -BS 3209/1-11 (sch. Pe 39 ad B. 60,5,21 =D. 9,4,21)
have commited a delict are -BS 3209/12-24 (sch. Pe 40 ad B. 60,5,21 =D. 9,4,21)
surrendered -BS 3211/7-25 (sch. Pe 18 ad B. 60,5,22 =D. 9,4,22)

-BS 3211/26 —3212/16 (sch. Pe 19 ad B. 60,5,22 =D. 9,4,22)
-BS 3217/21-31 (sch. Pe 29 ad B. 60,5,26 = D. 9,4,26)

-BS 3221/7-15 (sch. Pe 14 ad B. 60,5,28 = D. 9,4,28)

-BS 3227/6-9 (sch. Pe 12 ad B. 60,5,36 = D. 9,4,36)

-BS 3229/10-14 (sch. Pe 18 ad B. 60,5,38 = D. 9,4,37fin. 38.)
-BS 3229/15-21 (sch. Pe 19 ad B. 60,5,38 = D. 9,4,37fin. 38.)
-BS 3231/4-8 (sch. Pe 15 ad B. 60, 5,39 =D. 9,4,39)

-BS 3231/9-11 (sch. Pe 16 ad B. 60, 5,39 = D. 9,4,39)

-BS 3231/12-14 (sch. Pe 17 ad B. 60, 5,39 = D. 9,4,39)

-BS 3237/2-8 (sch. Pe 7 ad B. 60,5,45 = C. 3,41,2)

-BS 3238/18-23 (sch. Pe 10 ad B. 60,5,46 = C. 3,41,3)

Tithog ¢ 13 scholia:
TTept Sovrov
vro@Oapévtog -BS 3242/29-33 (sch. Pe 12 ad B. 60,6,1 =D. 11,3,1)

-BS 3243/25-29 (sch. Pe 5 ad B. 60,6,3 = D. 11,3,3,4)
-BS 3245/13-18 (sch. Pe 14 ad B. 60,6,5=D. 11,3,5 §§ 1-4)
-BS 3245/23- 3246/9 (sch. Pe 2 ad B. 60,6,7 =D. 11,3,7)*°

6" Title. -BS 3249/11-15 (sch. Pe 13 ad B. 60,6,11 =D. 11,3,11 §§ 1.2.)
About corrupting a -BS 3253/24-27 (sch. Pe 40 ad B. 60,6,14 =D. 11,3,13§1. 14)
slave® -BS 3255/29 — 3256/22 (sch. Pe 7 ad B. 60,6,18 = C. 6,2,1)

-BS 3258/17-21 (sch. Pe 5 ad B. 60,6,21 = C. 6,2,4)
-BS 3259/16-27 (sch. Pe 4 ad B. 60,6,24 = C. 6,2,7)
-BS 3260/12-18 (sch. Pe 7 ad B. 60,6,25 = C. 6,2,8)
-BS 3271/7-11 (sch. Pe 15 ad B. 60,6,39 = C. 6,2,22)
-BS 3271/12-14 (sch. Pe 16 ad B. 60,6,39 = C. 6,2,22)

49 Literally: a corrupted slave.
50 The scholion is inscribed oD avtod. Its position in the manuscript proves that the scholion originates
from Hagiotheodorites. See BS 3245 app. crit. ad 1. 23 10D odt0Dd.
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Tithog .
ITepi SovrmV PuYESmy
Kl T®V Orodeyopévav
aDTOVG KOl KpUTTOVTOV

7" Title.
About runaway slaves
and those who shelter and
conceal them

Tithog 1.
\ I
ITept KOTTIGTAV TTOL
KuBevtdV

8" Title.
About gamblers, namely
dice-players

Tithog 0.
"Edv petpnig mlastov
tpoTOV ElTY

9" Title.
If a surveyor gives a false
report

Tithog 1.
[epi drautricemg
KAOTaioV TPy pHaTog

10" Title.
About claiming a stolen
good

PENNA

-BS 3271/15 — 3272/14 (sch. Pe 17 ad B. 60,6,39 = C. 6,2,22)

3 scholia:

-BS 3273/15-19 (sch. Pe 3 ad B. 60,7 ad rubricam)
-BS 3280/16-28 (sch. Pe 16 ad B. 60,7,9 = C. 6,1,4)
-BS 3280/29 — 3281/3 (sch. Pe 17 ad B. 60,7,9 = C. 6,1,4)

5 scholia:

-BS 3284/1-3 (sch. Pe 13 ad B. 60,8,1 =D. 11,5,1)

-BS 3285/1-6 (sch. Pe 4 ad B. 60,8,3 =D. 11,5,3)

-BS 3286/10-15 (sch. Pe 10 ad B. 60,8,4=D. 11,5,4)

-BS 3286/16-20 (sch. Pe 11 ad B. 60,8,4 =D. 11,5,4)

-BS 3286/21 — 3287/5 (sch. Pe 12 ad B. 60,8,4 =D. 11,5,4)

1 scholion:

-BS 3292/22 — 3293/4 (sch. Pe 15 ad B. 60, 9,3 =D. 11,6,3)

10 scholia:

-BS 3300/10-31 (sch. Pe 21 ad B. 60,10,1 =D. 13,1,1.2.)

-BS 3303/32 —3304/9 (sch. Pe 13 ad B. 60,10,4 = D. 13,1,4)
-BS 3309/6 — 3310/2 (sch. Pe 25 ad B. 60,10,7 = D. 13,1,7)

-BS 3314/31 — 3315/2 (sch. Pe 14 ad B. 60,10,10 = D. 13,1,10)
-BS 3318/30 —3319/3 (sch. Pe 16 ad B. 60,10,12 =D. 13,1,12)
-BS 3319/4-16 (sch. Pe 17 ad B. 60,10,12 =D. 13,1,12)

-BS 3321/26 — 3322/21 (sch. Pe 13 ad B. 60 10,14 =D. 13,1,14)
-BS 3324/30-33 (sch. Pe 10 ad B. 60,10,16 = D. 13,1,16)
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Tithog .
ept otk
GpapTUdTOV

11" Title.
About private delicts

Tithog 1.

Iepi khomhig

12™ Title.
About theft

-BS 3329/24-28 (sch. Pe 8 ad B. 60,10,20 = D. 13,1,20)
-BS 3330/22-27 (sch. Pe 9 ad B. 60,10,21 = C. 4,8,1)

2 scholia:

-BS 3332/5-10 (sch. Pe 2 ad B. 60,11 ad rubricam)
-BS 3334/29-33 (sch. Pe 18 ad B. 60,11,1 =D. 47,1,1)

58 scholia:

-BS 3338/1-16 (sch. Pe 9 ad B. 60,12,1 = D. 47,2,1)

-BS 3339/17-31 (sch. Pe 2 ad B. 60,12,6 = D. 47,2,6)

-BS 3343/20 — 3344/3 (sch. Pe 9 ad B. 60,12,12 =D. 47,2,12)
-BS 3344/24 — 3345/8 (sch. Pe 4 ad B. 60,12,13 =D. 47,2,13)
-BS 3351/26 — 3352/3 (sch. Pe 73 ad B. 60,12,14 = D. 47,2,14)
-BS 3353/5-24 (sch. Pe 80 ad B. 60,12,14 = D. 47,2,14)

-BS 3353/25-27 (sch. Pe 81 ad B. 60,12,14 = D. 47,2,14)

-BS 3353/28-33 (sch. Pe 82 ad B. 60,12,14 = D. 47,2,14)

-BS 3353/34 — 3354/4 (sch. Pe 83 ad B. 60,12,14 = D. 47,2,14)
-BS 3354/13-15 (sch. Pe 85 ad B. 60,12,14 =D. 47,2,14)

-BS 3355/20-32 (sch. Pe 8 ad B. 60,12,15 = D. 47,2,15)

-BS 3358/20-29 (sch. Pe 21 ad B. 60,12,17 = D. 47,2,17)

-BS 3360/13-21 (sch. Pe 8 ad B. 60,12,19 = D. 47,2,19)

-BS 3364/13-18 (sch. Pe 27 ad B. 60, 12,21 = D. 47,2,21)

-BS 3364/19 — 3365/18 (sch. Pe 28 ad B. 60, 12,21 =D. 47,2,21)
-BS 3365/34 —3366/2 (sch. Pe 31 ad B. 60, 12,21 =D. 47,2,21)
-BS 3367/20-22 (sch. Pe 7 ad B. 60,12,24 = D. 47,2,23fin. 22§§ 1.2)
-BS 3368/10-19 (sch. Pe 7 ad B. 60,12,25 = D. 47,2,25 )

-BS 3370/5-21 (sch. Pe 12 ad B. 60,12,27 = D. 47,2,27)

-BS 3370/32 —3371/4 (sch. Pe 4 ad B. 60,12,28 = D. 47,2,28)
-BS 3373/32-34 (sch. Pe 3 ad B. 60,12,34 = D. 47,2,34)

-BS 3375/26-30 (sch. Pe 16 ad B. 60,12,36 = D. 47,2,36)

-BS 3377/3-11 (sch. Pe 5 ad B. 60,12,38 = D. 47,2,38)

-BS 3382/ 30 —3383/19 (sch. Pe 25 ad B. 60,12,43 = D. 47,2,43)
-BS 3383/20-24 (sch. Pe 26 ad B. 60,12,43 = D. 47,2,43)

-BS 3391/27-32 (sch. Pe 34 ad B. 60,12,48 = D. 47,2,48)

-BS 3392/16-24 (sch. Pe 38 ad B. 60,12,48 = D. 47,2,48)
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Tithog vy’

"Edv Tig év Srabfkn
#he0Pepoc elvon kehevadR
Kol petd Odvatov tod
deondtov mpod Thg
vreceledoemg The
KAnpovopiog vVeaprdoot 1

PENNA

-BS 3401/1-7 (sch. Pe 81 ad B. 60,12,52 = D. 47,2,52)

-BS 3401/8-16 (sch. Pe 82 ad B. 60,12,52 = D. 47,2,52)

-BS 3401/17-21 (sch. Pe 83 ad B. 60,12,52 = D. 47,2,52)

-BS 3401/24-33 (sch. Pe 85 ad B. 60,12,52 = D. 47,2,52)

-BS 3402/5-8 (sch. Pe 89 ad B. 60,12,52 = D. 47,2,52)

-BS 3402/19-27 (sch. Pe 94 ad B. 60,12,52 = D. 47,2,52)

-BS 3402/32- 3403/3 (sch. Pe 97 ad B. 60,12,52 = D. 47,2,52)
-BS 3403/11-24 (sch. Pe 99 ad B. 60,12,52 = D. 47,2,52)

-BS 3403/31 — 3404/7 (sch. Pe 102 ad B. 60,12,52 = D. 47,2,52)
-BS 3404/8-13 (sch. Pe 103 ad B. 60,12,52 = D. 47,2,52)

-BS 3405/18-21 (sch. Pe 109 ad B. 60,12,52 = D. 47,2,52)

-BS 3407/3-5 (sch. Pe 4 ad B. 60,12,53 = D. 47,2,53)

-BS 3410/1-4 (sch. Pe 15 ad B. 60,12,55 = D. 47,2,55)

-BS 3410/5-7 (sch. Pe 16 ad B. 60,12,55 = D. 47,2,55)

-BS 3410/28 —3411/13 (sch. Pe 5 ad B. 60,12,56 = D. 47,2,56)
-BS 3419/6-11 (sch. Pe 25 ad. B. 60,12,62 = D. 47,2,62)

-BS 3420/12-15 (sch. Pe 7 ad B. 60,12,65 = D. 47,2,65)

-BS 3420/28-30 (sch. Pe 4 ad B. 60,12,66 = D. 47,2,66)

-BS 3422/19 — 3423/11 (sch. Pe 22 ad B. 60,12,67 = D. 47,2,67)
-BS 3423/15-23 (sch. Pe 24 ad B. 60,12,67 = D. 47,2,67)

-BS 3423/28-30 (sch. Pe 26 ad B. 60,12,67 = D. 47,2,67)

-BS 3425/34 — 3426/2 (sch. Pe 21 ad B. 60,12,68 = D. 47,2,68)
-BS 3427/25 — 3428/19 (sch. Pe 6 ad B. 60, 12,70 = D. 47,2,70)
-BS 3429/20-32 (sch. 12 ad B. 60, 12,72 = D. 47,2,72)

-BS 3432/25 — 3433/2 (sch. Pe 9 ad B. 60,12,77 = D. 47,2,77)
-BS 3436/22 — 3437/6 (sch. Pe 32 ad B. 60,12,81 = D. 47,2,81)
-BS 3437/9-14 (sch. Pe 34 ad B. 60,12,81 = D. 47,2,81)

-BS 3439/10-17 (sch. Pe 12 ad B. 60,12,83 = D. 47,2,83)

-BS 3439/18 — 3440/7 (sch. Pe 13 ad B. 60,12,83 = D. 47,2,83)
-BS 3444/4-28 (sch. Pe 5 ad B. 60,12,91 =D. 47,2,91)

-BS 3447/9-20 (sch. Pe 7 ad B. 60,12,94 = D. 47,3,1)

6 scholia:

-BS 3453/22-35 (sch. Pe 37 ad B. 60,13,1 =D. 47,4,1)
-BS 3454/1-7 (sch. Pe 38 ad B. 60,13,1 = D. 47.,4,1)
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SapOeipar L AdynTan

13" Title.

If someone is directed to
become free in a will and is
alleged to have stolen or
destroyed something after
the death of his owner but
before the inheritance has
been accepted

Tithog 1€,
"Eav @opuiio kKhommy
nemomkEvol Aynton

15" Title.
If a family is said to have
committed theft

Tithog 1.
Tepi 3évdpav TdV
QaveP®S 1) Mabpa

Tunféviav

16" Title.
About trees that have
been openly or secretly
felled

Tithog (.
Iepi Prodog mpaypdrov
aproyévimv Kol Tepl
Ohayoylog kol mept Blag

-BS3454/8-32 (sch. Pe 39 ad B. 60,13,1 =D. 47.4,1)
-BS 3454/33-35 (sch. Pe 40 ad B. 60,13,1 =D. 47,4,1)
-BS 3455/23-33 (sch. Pe 43 ad B. 60,13,1 =D. 47,4,1)
-BS 3456/8-13 (sch. Pe 46 ad B. 60,13,1 = D. 47,4,1)

2 scholia:

-BS 3464/1-13 (sch. Pe 6 ad B. 60,15,2 = D. 47,6,2 jo. Proch.
39,54fin.)
-BS 3468/7-15 (sch. Pe 3 ad B. 60,15,6 = D. 47,6,6 jo. Proch. 39,53)

9 scholia:

-BS 3470/7-29 (sch. Pe 2 ad. B. 60,16,2 =D. 47,7,2)
-BS 3471/5-10 (sch. Pe 1 ad B. 60,16,4 =D. 47,7,4)"'
-BS 3471/25-30 (sch. Pe 8 ad B. 60,16,5 =D. 47,7,5)
-BS 3472/1-15 (sch. Pe 9 ad B. 60,16,5 = D. 47,7,5)
-BS 3473/ 4-10 (sch. Pe 5 ad B. 60,16,6 = D. 47,7,6)
-BS 3473/26-31 (sch. Pe 7 ad B. 60,16,7 = D. 47,7,7)
-BS 3474/11-15 (sch. Pe 5 ad B. 60,16,8 = D. 47,7,8)
-BS 3475/12-19 (sch. Pe 5 ad B. 60,16,11 = D. 47,7,11)
-BS 3476/18-25 (sch. Pe 6 ad B. 60,16,3 = D. 48,27,1)

16 scholia:

-BS 3477/6-17 (sch. Pe 2 ad B. 60,17 ad rubricam)
-BS 3482/11-14 (sch. Pe 48 ad B. 60,17,2 = D. 47,8,2)

51 The scholion is inscribed 0D avtod. Its position in the manuscript proves that the scholion originates
from Hagiotheodorites. See BT 3471 app. crit. ad 1. 5 t0d otod.
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&vomhov

17" Title.
About goods taken by
force and about uproar and
about armed force

Tithog .
"Ex 10D vopov tod
"TovMov mepi Blog
dnuosiag kol idiwTikfg

18™ Title.
From the Julian law
about public and private
violence

PENNA

-BS 3483/11-18 (sch. Pe 53 ad B. 60,17,2 = D. 47,8,2)
-BS 3483/19-25 (sch. Pe 54 ad B. 60,17,2 = D. 47,8,2)

_BS 3483/31 — 3484/13 (sch. Pe 56 ad B. 60,17,2 = D. 47,8,2)
-BS 3485/6-12 (sch. Pe 63 ad B. 60,17,2 = D. 47,8,2)

-BS 3485/13-16 (sch. Pe 64 ad B. 60,17,2 = D. 47,8,2)

-BS 3489/3-9 (sch. Pe 17 ad B. 60,17,4 = D. 47,8.4)

-BS 3489/10-19 (sch. Pe 18 ad B. 60,17,4 = D. 47,8,4)

-BS 3489/25-28 (sch. Pe 20 ad B. 60,17,4 = D. 47,8,4)

-BS 3498/3-9 (sch. Pe 86 ad B. 60,17,7 = D. 43,16,1)

_BS 3499/14-18 (sch. Pe 92 ad B. 60,17,7 = D. 43,16,1)

-BS 3504/6-17 (sch. Pe 4 ad B. 60,17,8 = D. 43,16,1§48.2.)
-BS 3507/26 — 3508/4 (sch. Pe 36 ad B. 17,9 = D. 43,16,3)
-BS 3518/12-28 (sch. Pe 13 ad B. 60,17,28 = D. 43,33,1)

-BS 3519/18-25 (sch. Pe 5 ad B. 60,17,30 = C. 8,6,1)

3 scholia:

-BS 3522/4-15 (sch. Pe 1 ad B. 60,18 ad rubricam)
-BS 3525/14-23 (sch. Pe 3 ad B. 60,18,6 = D. 48,6,6)
-BS 3525/27 —3526/15 (sch. Pe 3 ad B. 60,18,7 = D. 48,6,7)

There are two more scholia which, although they do not derive from Hagiotheodorites,
mention his name. In the first, the author mentions shortly that he does not agree with the
opinion of Hagiotheodorites.” In the second scholion the author refers to the opinions of
his teacher, Hagiotheodorites, and of Nicaeus on a matter concerning deadlines in bringing
actions when adultery has been committed.” From the above table it is clear that

52 BS 3078/12-14 (sch. Pe 5 ad B. 60,1,32 = C. 9,46,5): Zijrer tov pl’ tir. 100 mapdvtog Bif. kol &§
gketvov kal TOV &v adt® keporalov Eppivevcov o mapdv. A yop dvamidrtetar 6 Ayo0sodmpitng

,, - P
oL pot 50KkoDG1 KOADG Exetv.

53 BS 3710/16-24 (sch. Pe 5 ad B. 60,37,29 = D. 48,5,30): Kai 500 pavbdveis, 8t 10 mept poyeiog
£vtdg mevtoetiog kol vidg £ unvav kwvettat. ‘O pév 5iddokords pov Ayofcodwpitng Ereyev évtog
uév mevtoetiog Kvelobon mopd 1) motpdg Kol 10D Avdpds, évidg 8¢ EEaunvou Kkvelv Tovg dAAovg
oG pet avtods, O ke ¢ Bep. o Xpdtor yop adtd tdyo mpdg katackeviv. ‘O 8¢ Nucaedg Adyet,
811 8vtog pdv mevtaetiog kvelton kotd Tod poyod, katd 88 Thg poryaridog dvidg EEaufvou: (...).
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Hagiotheodorites provided a detailed commentary on the first 18 titles of the 60" Basilica
book. Some of the subjects that he deals with concern: civil penalties, liability including
noxal liability and when more people have caused damage or have committed a crime, the
Agquilia law on damage, actions and their distinctions, negative loss (lucrum cessans) and
how to estimate it, protection of trees, theft, distinction of crimes, punishments,
possession, deposit, the use of oaths, corruption of slaves and robbery. The title, on which
Hagiotheodorites has commented by far the most, is the 12" title which refers to theft.
There are 58 preserved scholia of his on this title, which corresponds to nearly 1/3 of all of
the preserved scholia of Hagiotheodorites. In this title there are presumably even more
scholia that could be attributed to him on the basis of his style and of other arguments.*
However, as I have mentioned above, I have included in this paper only the scholia with
his name. He has also devoted many of his scholia, 23 in total, to explaining the title on
the Aquilia law on damage but he refers to the Aquilia law in many other scholia as well.*”®
His 23 scholia on noxal liability also cover a rather considerable part of the material scope
of his scholia.

4.  Characteristics of Hagiotheodorites’ scholia and of his style — Some examples

Hagiotheodorites must have been a law teacher. This is first of all confirmed in one of the
Basilica scholia whose author admits that Hagiotheodorites was his teacher: ‘O pgv
S18dokaldc pov Ayrofeodmpitng Eheyev (...).”* The fact that Hagiotheodorites must have
been a law teacher is also obvious from his preserved scholia. His aim is to explain the
law to the students. Most of the scholia of Hagiotheodorites are rather long; the majority

54 For example, according to my opinion the following scholia of the 12" title of the 60" Basilica book
could also be attributed to Hagiotheodorites: BS 3352/4-6 (sch. Pe 74 ad B. 60,12,14 = D. 47,2,14),
BS 3352/9-23 (sch. Pe 76 ad B. 60,12,14 = D. 47,2,14), BS 3365/19-21 (sch. Pe 29 ad B. 60,12,21 =
D. 47,2,21), BS 3365/22-33 (sch. Pe 30 ad B. 60,12,21 = D. 47,2,21), BS 3377/12-14 (sch. Pe 6 ad B.
60,12,38 =D. 47,2,38) and BS 3377/15-25 (sch. Pe 7 ad B. 60,12,38 = D. 47,2,38).

55 M. Miglietta discusses some comments of Hagiotheodorites related to the lex Aquilia in his study ““Il
terzo capo della lex Aquilia ¢, ora, il secondo”. Considerazioni sul testo del plebiscito aquiliano alla
luce della tradizione giuridica bizantina’, AUPA LV (2012), 403-442 (427-430); cf. also Id.,
‘Trasmissione del testo e giurispudenza bizantina: la tutela pretoria da Dig. 9.2 a Bas. 60.3 — Profili
lessicali’, SCDR XXVI (2013), 273-326 (301-306). E.G.D. Van Dongen, Contributory Negligence. A
Historical and Comparative Study, (PhD of which a commercial edition is forthcoming), Maastricht
2013, 178-179 also refers shortly to a scholion by Hagiotheodorites relating to the well-known Digest
fragment on the barber case and the issues of liability in case of a wrongful act. It concerns BS
3104/28-3105/13 (sch. Pe 41 ad B. 60,3,11 = D. 9,2,11.12 init.), a translation of which is to be found
in F.H. Lawson/B.S. Markesinis, Tortious Liability for Unintentional Harm in the Common Law and
the Civil Law, 11, Cambridge 1982, 45.

56  BS3710/17 (sch. Pe 5 ad B. 60,37,29 = D. 48,5,30).
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of them consists of at least ten lines. His scholia reflect a classroom teaching. Almost
every scholion of his begins with some advice for the student, a piece of advice that would
help the student through his reading and make him understand and master better the
material taught. The following lines form a typical beginning of his scholia: ‘take into
consideration (also) this (...)" or ‘consider on beforehand (...)’,”” ‘do not think that this is
contrary to what is said there and there (...)",”® ‘do not be surprised that (...)’,” ‘do not
make the mistake (...)” or ‘do not get confused and think that (...)’,** and other similar
expressions.”’ Following the teaching method of the antecessores, he often uses fictitious
cases in order to explain his difficult material. Characteristic is the word Ogpatioudg used
here as a noun meaning ‘an imaginary, fictitious case’ and, as a verb in the imperative
form, namely Ogpdricov meaning ‘imagine’.*®

What is also evident from the scholia is that the teacher Hagiotheodorites has before
him an audience to whom he has taught before and that his scholia are part of the course
that he has been teaching to them for a while now. This is obvious from some of the

57 For example, see BS 3076/20 (sch. Pe 6 ad B. 60,1,29 = C. 9,46,2): “Opa. kol t0D10 Ko 10 &v 10 KB’
keo. (...); BS 3086/26 (sch. Pe 52 ad B. 60,2,1 = D. 9,1,1): ITpoBedpncov; BS 3186/9 (sch. Pe 27 ad
B. 60,5,2 =D. 9,4,2): lIpoBsdpncov; BS 3217/21-22 (sch. Pe 29 ad B. 60,5,26 = D. 9,4,26): "Exe kol
10070 10 080 TPosHfKNV €ig 10 Tapaypagévia cot &v 1@ (...); BS 3286/16 (sch. Pe 11 ad B. 60,8,4
=D. 11,5,4): Inueloca kel todro, &t (...); BS 3292/22 (sch. Pe 15 ad B. 60,9,3 = D. 11,6,3):
TpoBedhpnocov.

58  For example, see BS 3172/26 (sch. Pe 39 ad B. 60,4,1 = D. 9,3,1.2): M1 86&n oot évavtiov mpdg
10070 10 W, pa’, pP’ ke@. tod 1 tir. 100 (...); BS 3195/27 (sch. Pe 7 ad B. 60,5,11 = D. 9,4,11): Mn
36En oot 10 mapdv ke@. Evavtiov mpog 10 ¥’ Oep. tod kL kee. 10D ¥ Tir (...); BS 3198/11 (sch. Pe 24
ad B. 60,5,14 = D. 9,4,14): M1 §6&n oot évavtiov mpdg 10 mapdy 10 vn' ke. tod o Tt (...); BS
3309/6 (sch. Pe 25 ad B. 60,10,7 = D. 13,1,7): Zijzet fip. {' it 1’ keo. B’ koi pfj oot évavtiedi.; BS
3403/33-34 (sch. Pe 102 ad B. 60,12,52 = D. 47,2,52): “Opa. 84, un évavtiodf cot mpdg 10 18 Oep.
()

59 For example, see BS 3054/31 (sch. Pe 10 ad B. 60,1,9 = D. 3,6,9): M1 6avpdong, ndg (...); BS
3483/34 (sch. Pe 56 ad B. 60, 17,2 = D. 47,8,2): Kol 1| Oavpdong, ndg (...).

60 BS 3260/12 (sch. Pe 7 ad B. 60,6,25 = C. 6,2,8): M mapadpdung (...); BS 3238/18 (sch. Pe 10 ad B.
60,5,46 = C. 3,41,3): M1 mhavn0fig ko vopiong (...).

61 Such as, for example, BS 3258/17-18 (sch. Pe 5 ad B. 60,6,21 = C. 6,2,4): M1 86 cot dnpdopopov
10 mopdv Kepdhatov gig OV mapdvta tithov: (...); BS 3271/22-23 (sch. Pe 17 ad B. 60,6,39 = C.
6,2,22): o 8¢ {60t dapopdv, (...); BS 3300/10 (sch. Pe 21 ad B. 60,10,1 = D. 13,1,1.2.): OV pdtnv
10070 TPooETéln, MG (...); BS 3338/1 (sch. Pe 9 ad B. 60,12,1 = D. 47,2,1): Kai howmdv 81 mpocéysv
Emi(...).

62  For example, see BS 3209/12 (sch. Pe 40 ad B. 60,5,21 = D. 9,4,21): "Exi 10D adt0d Ogpotiopod (...);
BS 3211/26 (sch. Pe 19 ad B. 60,5,22 = D. 9,4,22): ‘O Bepatiopog tod nopdvrog (...); BS 3280/29
(sch. Pe 17 ad B. 60,7,9 = C. 6,1,4): Metilho&ev 6 vopobétng tov dve Bepatiopdv (...); BS 3330/25-
26 (sch. Pe 9 ad B. 60,10,21 = C. 4,8,1): (...) Oepdricov kol mpdg &v ék @V dVo ékeivav OV 10D
napdvtog ke@. drevduvov Bepatiopdv. (...); BS 3353/5 (sch. Pe 80 ad B. 60,12,14 = D. 47,2,14): "H
Oepdricov, 8t 6 deomdng (...); BS 3375/26 (sch. Pe 16 ad B. 60,12,36 = D. 47,2,36): 'Ev pév t®
npotépw OspoTiond (...).
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opening words that I have mentioned above. For example, when he indicates that what he
is now going to explain is not at all contrary to what he has already said there and there.®
But there are many more examples in which it is evident that he has already taught part of
this material. His words suggest that some subjects have been dealt with before. For
example, when he mentions that: ‘after pointing out the difference of this and this there
and there, I now come to discuss (...)" or, ‘it has been mentioned to you numerous times
that (...)’ or, ‘you have already learned that (...)’ and similar expressions.** Often he
refers to earlier explanations, the paragraphai, but it is not always clear whether these
paragraphai were written by him. Usually he states something like: ‘read this and this
paragraphe’.® Sometimes it is clear that these paragraphai belong to the antecessores of
the 6™ century because he either mentions their name,*® or uses an expression which
indicates that the corresponding paragraphe is an old one; for example, he mentions ‘in
this old paragraphe’ or something similar.”’

He is also very keen in using another element of the teaching of the antecessores,™
namely the form of erotapokrisis which consists of a question and an answer, an objection
and a solution in order to explain a legal problem.” Some of these questions, as he
mentions, are real questions posed to him: ‘I was asked (...)’ or ‘he asked (...)’ and then

63 See the examples mentioned in note 58 above.

64 To mention a few examples: BS 3211/7 (sch. Pe 18 ad B. 60,5,22 = D. 9,4,22): [ToAAdk1g oot Eréx0,
8t (...); BS 3314/31 (sch. Pe 14 ad B. 60,10,10 = D. 13,1,10): "Epobec &v xeo. B kaiy, 8t (...); BS
3319/5 (sch. Pe 17 ad B. 60,10,12 = D. 13,1,12): (...), kaBdg kol dvotépe pepddnkog (...); BS
3392/21 (sch. Pe 38 ad B. 60,12,48 = D. 47,2,48): (...). IToAhayod yap todto #nades. (...); BS
3420/28-29 (sch. Pe 4 ad B. 60,12,66 = D. 47,2,66): (...), ®g éudbopev év tit. U (...); BS 3436/30
(sch. Pe 32 ad B. 60,12,81 = D. 47,2,81): (...). "Epofeg Sapdpag, 8t (...); BS 3455/23 (sch. Pe 43 ad
B. 60,13,1 = D. 47,4,1): TloAkdxig Epadeg, 8t (...).

65 For example, see BS 3162/20 (sch. Pe 21 ad B. 60,3,50 = D. 9,2,50.51): (...)" Gvdyvebdt kol v &kel
napaypagiv. (...); BS 3186/23-24 (sch. Pe 27 ad B. 60,5,2 = D. 9,4,2): “Opog dvdyvmbi to B Oep.
100 & ke@. Kol T0g &xel mapaypagds (...); BS 3212/6-7 (sch. Pe 19 ad B. 60,522 = D. 9,4,22): (...)
(Gvdyvwbi yap kol Ty v Tf émtitAdoet tovTov tod Tt Kewpdvny wapaypaeiv) (...); BS 3271/10-11
(sch. Pe 15 ad B. 60,6,39 = C. 6,2,22): (...). Avayvodt 82 kol tog Emopévog Tapoypapds.

66 On the antecessores to whom he refers, see further on.

67  For example, BS 3259/23-26 (sch. Pe 4 ad B. 60,6,24 = C. 6,2,7): (...), {ret pév (...) kol tag &v
éketve 10D Tadatod mapaypagdg (...); BS 3300/21-22 (sch. Pe 21 ad B. 60,10,1 = D. 13,1,1.2): (...).
Avayvodt (...) kol Tog Ekel mapaypopag Tod modotod (...); BS 3353/17-18 (sch. Pe 80 ad B. 60,12,14
=D. 47,2,14): (...) {v onow 1 &v BiB. ke’ tir. of ke, Ko’ mwokard wapaypopy, (...).

68 On the teaching method of the antecessores, see Scheltema’s monograph quoted in note 3 above.

69 To mention a few examples: BS 3089/1-2 (sch. Pe 5 ad B. 60,2,3 = D. 9,1,3): (...). [ldg odv Tiig
apopoiag dvrado od yiveton Adyog; Adoic. (...); BS 3098/16-17 (sch. Pe 35 ad B. 60,3,7 = D. 9,2,7):
(...). Koi mdg tadmmv v Srostohiv £ott napadéEachor eindvtog 10D vopobditov dvmtépw, St pdvor
ol edyevelg GyoviCovton dnpoociy; Avoig. (...); BS 3422/20 (sch. Pe 22 ad B. 60,12,67 = D. 47,2,67):
“IIdg 0dk dymhdoea, &nel map avtd fv; Adoc. (...).
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follows the answer, the /ysis.”” This is another indication that he was a teacher. These
questions, which are posed by his students, arise from his teaching activity. And he, as a
good teacher, is prepared to provide answers, to clarify difficult points and clear any
misunderstandings. His preference for the names Peter and Paul in his examples remind us
of the style of the author of the Ecloga Basilicorum, which is a work dating from the
middle of the 12" century and consisting of the first ten Basilica books with their
commentary.”' Triantaphyllopoulos examines the question whether Hagiotheodorites
could have been the author of the Ecloga Basilicorum.” He concludes that this must not
have been the case. His arguments are mainly based on the comparison of the style of the
author of the Ecloga Basilicorum on the one hand, and that of the scholia of
Hagiotheodorites on the other. According to Triantaphyllopoulos, the style of
Hagiotheodorites is more elaborate and shows a better legal knowledge. However, he adds
that the author of the Ecloga Basilicorum seems to have been influenced by the teaching
of Hagiotheodorites and suggests that presumably he could have been a pupil of his.”
Hagiotheodorites is interested in explaining the law of the Basilica. There have been
some questions about the application of the Basilica, as stated at the beginning of this
paper. In fact there is a whole discussion on whether laws in general were applied in
Byzantium or not. It is interesting to see, whether Hagiotheodorites restricts himself to
using only the text of the Basilica, or perhaps some contemporary sources in order to
explain this law, or, whether he uses earlier sources, Justinianic texts or works of the
antecessores. From the antecessores, he refers by name only to Stephanus in three of his
scholia. In the first scholion he explains that the expression ovKk g0yep®dg is a synonym of
o0d’ SAwg, as it is shown from the old times. And he refers to an example of Stephanus
where the latter uses the term oDk dyepdg in the sense of 008 8Awg, namely ‘not at all’.™
In the second scholion Hagiotheodorites writes that a thief who lends money from what he
has stolen, has a condictio, Tov Gmd kahod Somavipatoc Kovdiktikiov, as in the 23™ book,

70  For example, BS 3178/32-33 (sch. Pe 44 ad B. 60,4,5 = D. 9,3,5): "Hpdtnoe’ kol md¢ T uév npotépy
iupdxte O deomdg odk dvéyetal, og Osp. ¥’ 10D o ke@., TH 8¢ mapodoy Evéyetar; Adoic. (...); BS
3255/29-31 (sch. Pe 7 ad B. 60,6,18 = C. 6,2,1): "Hpwtifn. Kai ndg (...); Adou. (...); BS 3403/11-
12 (sch. Pe 99 ad B. 60,12,52 = D. 47,2,52): "Hpot0n. Kai n60ev duvnoduedo katarjyesdar todto;
Avoig. (...).

71 On the Ecloga Basilicorum, see Troianos, Piges (note 1 above), 278-279. Most recent edition: L.
Burgmann, Ecloga Basilicorum, [Forschungen zur byzantinischen Rechtsgeschichte, Band 15],
Frankfurt/M. 1988.

72 For this hypothesis of Triantaphyllopoulos to which I refer in the following, see Triantaphyllopoulos,
‘Periorismos’ (note 25 above), 159-162 (= 1d., Apanta (note 25 above), 743-746).

73 Triantaphyllopoulos, ‘Periorismos’ (note 25 above), 162 (= 1d., Apanta (note 25 above), 746).

74 BS 3253/24-27 (sch. Pe 40 ad B. 60,6,14 = D. 11,3,13§1.14).
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1% title, 13™ chapter and Stephanus ad locum.” Indeed, Stephanus has explained this
condictio in detail, but it still remains doubtful whether he was the first to use the term 6
and kodod Somavipatog kovdiktikiog, mainly because there is also a scholion by
Thalelaeus in which this antecessor refers to this condictio by the name 6 dnd koAod
Somovijuarog kovdiktixiog.” Brandsma refers also to a scholion by Stephanus in which the
antecessor mentions that the late Dorotheus and the late Thalelaeus have given tOv dmd
kahod Somoviparog kovductikiov to the thief.”” In any case, Hagiotheodorites refers here
to the teaching of Stephanus because this is the antecessor who has explained in detail this
condictio, as the preserved scholia show.” Hagiotheodorites mentions the name of
Stephanus once again when referring to the procedure of oaths in a trial: he advises his
audience to read also the paragraphe of Stephanus on this issue.”

When explaining the Aquilia law on damage, he advises the students to look up the
paragraphe of the so-called Unknown Author, the Anonymous.®” Sometimes, as 1 have
already mentioned, he advises the students to read also ‘old paragraphai’.*' In a very few
cases he refers to Justinian’s legislation. When explaining the noxal actions he advises the
reader to also read a part of the Institutes.”” He mentions the Institutes in three other
scholia® and only once does he refer to the Digest.* He also refers to the leges Iuliae

75 BS 3343/25-26 (sch. Pe 9 ad B. 60,12,12 = D. 47,2,12): (...), 8t 6 pév kAéntng daveilov & Exkeye
npdyporto et 1oV and korod damavipatog kovdiktikiov, m¢ Pif. ky Tt of ke, vy’ kail 6 &v adT®
Ztépavog. (...). Hagiotheodorites mentions the name of Stephanus also in the beginning of this
scholion, see BS 3343/21.

76 BS 1591/9-11 (sch. Pa 2 ad B. 23,1,51 = C. 4,2,7).

77 F. Brandsma, Dorotheus and his Digest translation, Groningen 1996, 83; the scholion is BS 1530/21-
24 (sch. Pa 5 ad B. 23,1,13 = D. 12,1,13). Brandsma (p. 84) adds that ‘Stephanus calls the condictio
involved here 0 dmd karod domavijpatog kovdiktikiog® and that ‘this term does not occur in the Latin
texts’. See, for the whole discussion, H. de Jong, ‘Stephanus on the condictio de bene depensis (6 4md
Kolod domavipotog kovdktikiog)’, TRG 78 (2010), 15-35.

78 On Stephanus, see H. de Jong, Stephanus en zijn Digestenonderwijs, Den Haag 2008.

79  BS3360/13-21 (sch. Pe 8 ad B. 60,12,19 = D. 47,2,19).

80 BS 3134/22-23 (sch. Pe 130 ad B. 60,3,27 = D. 9,2,27). There are two Anonymoi in Byzantine law.
The Anonymous senior, a contemporary of the antecessores, whose Summa on the Digest was used in
the Basilica. The paragraphai to the Summa were made by another Anonymous, the Junior one, also
known as Enantiophanes, who lived in the first quarter of the 7" century. The Byzantines had not
made a distinction between the two Anonymoi: they thought it was one person who wrote the Summa
and the paragraphai on it, namely the Unknown Author, the Anonymous.

81 See the examples above in note 67.

82 BS 3186/9-24 (sch. Pe 27 ad B. 60,5,2 = D. 9.4,2).

83 BS 3186/11 (sch. 27 Pe ad B. 60,5,2 = D. 9,4,2); BS 3300/13 (sch. Pe 21 ad B. 60,10,1 =D. 13,1,1.2)
and BS 3436/24 (sch. Pe 32 ad B. 60,12,81 = D. 47,2.81).

84  BS 3368/14 (sch. Pe 7 ad B. 60,12,25 = D. 47,2,25).
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(TodbAtot Népor).* His main point of interest were the Basilica because this is the law that
he wants to explain and teach to the students.

Triantaphyllopoulos has compared Hagiotheodorites’ style with that of the
antecessor Stephanus. Hagiotheodorites often uses some introductory information at the
beginning of his scholia, some important piece of theory, the so-called ‘protheory’
(npobewpia) to make the way easier for the student. According to Triantaphyllopoulos,
Hagiotheodorites uses these protheories and the question-answer forms (dpotamoxpicelc)
imitating Stephanus.® It is obvious that Hagiotheodorites adopts methods of teaching used
by the antecessores, as is evident from the aforementioned examples.”’ His style is
elaborate but at the same time it remains simple. There is a clear structure in his thoughts.
He deals with complicated legal concepts, uses Latin terms, makes classifications and
sharp distinctions and tries to harmonise apparent contradictions. I believe that, despite the
complexity of some of his topics, Hagiotheodorites successfully manages to convey the
material over to the pupils in a pleasant way, by using vivid examples, a live language and
the methods described above.

A good example of his vivid figure of speech is a scholion in which he asks the
students to pay particular attention to the issue he is explaining and he makes a rather
funny metaphor. He writes: ‘But if you leave the surface and are willing to listen to what
is said and not (just) to take a bath, but to anoint yourself, you will admire what has been
explained in the margins of the 7™ book; and the present text does not conflict with those
cases in the 18" title of the 7™ book, about which explanations have been given to you’.*
In another scholion he emphasizes that stolen goods could in any case not be acquired by
acquisitive prescription (usucapio). He observes in a characteristic way: ‘You have
learned this in many places. The stolen good, even if it comes to countless good faith
possessors, is nevertheless a stolen good and cannot be acquired by usucapio (...)".* By
sentences like these, you can easily picture Hagiotheodorites talking before the class. He
uses methods of legal argumentation. For example, in a certain scholion his conclusion

85 See his three comments on the 18" title of the 60" Basilica book which is about these laws, as well as
the following scholia of his: BS 3477/15 (sch. Pe 2 ad B. 60,17 rubricam); BS 3485/14 (sch. Pe 64 ad
B. 60,17,2=D. 47,8,2); BS 3498/4 and 7 (sch. Pe 86 ad B. 60,17,7 = D. 43,16,1).

86 Triantaphyllopoulos, ‘Periorismos’ (note 25 above), 162 (= 1d., Apanta (note 25 above), 746).

87 See also further on, the two examples that I include with their translation.

88  BS 3444/13-16 (sch. Pe 5 ad B. 60,12,91 = D. 47,2,91): (...). E1 & doeig mmdrarov mpocéysv Tolg
Leyopévorg kol pun Aovesot, GAL drelpecBon £0éhew, kai ta &v 1@ (' Bif. mapaypopévia Bavpdceig
Kol 1O TapdV 00 TPosKPovoEL TPOG Eketva Td Tod W’ Tit. 10D £ PiP. Oépata, ¢’ oig kol mapeypdon
oot (...). Cf. BS 3444 app. crit. ad 1. 14 £6ékewv: ‘malimus £04é1e1g (omisso kol ante pn AovecHar)’.

89 BS 3392/21-22 (sch. Pe 38 ad B. 60,12,48 = D. 47,2,48): (...). [ToAoyod yap todto Euabeg. TO yop
@odptifov, kdv elg pvpiovg karfi wioter vopels mepéddy, @odptifov pév dott kol <ovk>
ovcovkamteveTa, (...).
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derives, as he remarks, from an argumentum a contrario (éx tfic dvtidiactorfc).”
Moreover, as any good teacher would do, he emphasizes on a general rule and repeats it so
that the students will remember it for good. When he explains, for example, that a thief
cannot bring an action for theft when someone steals from him a stolen good, he refers to
the following general maxim, which the students have already been taught: ‘because no-
one has an action at his disposal based on his own impudence’.”’ This is the well-known
principle of nemo turpitudinem suam allegans auditur deriving from Roman law and
meaning that no-one will be heard pleading his own turpitude. He has a critical approach
to the texts and urges the students to think critically. For example, in his explanation of a
legal question for which there are two different opinions, he gives both opinions and
advises the students to consider both; he also adds in a discrete way his personal
preference in the matter.”

Interesting is one of his scholia in which he clearly makes the distinction between
possessio and detentio. He notes that in a deposit (depositum), a loan for consumption
(commodatum) and a loan revocable at the will of the grantor (precarium), the person who
holds the good does not have the possession (voun) but the detention (katoyn).” In these
three cases, he writes, we do not speak of possession (voun) but of a bare and faint
detention (Wi kai dpvdpd katoyn). This scholion and more scholia of his that deal with
issues of possession, good faith, liability, classifications of actions, negative loss or
prevented profit (lucrum cessans) and other subjects, show a rather sophisticated level of
legal thought.

A method that he sometimes uses is the following. He begins with an example in order to
explain a basic legal concept. He then uses the same example but changes it gradually and
adjusts it to the legal concepts that he wants to address. In that way the student is not
confused by numerous examples and Hagiotheodorites conveys the point he wants to
make more effectively.

90 BS 3271/9-10 (sch. Pe 15 ad B. 60,6,39 = C. 6,2,22): (...). Kai onueiwoor todro ék 7iig
avtidtactorfg. (...).

91 BS 3425/35 —3426/2 (sch. Pe 21 ad B. 60,12,68 = D. 47,2,68): (...). ‘O yap dmd kAéntov kKAEnTov 0vK
Svdyetan Tff mept Khomhg dywyf. OV3el yap &k thg 1dlag dvaroyvvtiog dymynv ktdtal, g ke@. 1B &v
éhet. (...).

92 BS 3472/11-12 (sch. Pe 9 ad B. 60,16,5 = D. 47,7,5): (...). Zkémncov odv 6d Kol Guedtepa: mhavov
Yap EkdTepov, GG LGALGY ot Sokel TO dedtepov. (...).

93 BS 3208/33-35 (sch. Pe 38 ad B. 60,5,21 = D. 9,4,21): (...). ’Enl 8¢ napadnkapiov kol koppodapiov
Kol paekapiov 0088 Tapdviov tdv SovAmv vouny Aéyopev SAmg, GALL WMV Kol GUOSPAV KOTOY V.

(.
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To best demonstrate his techniques and style, I include two characteristic scholia of
Hagiotheodorites. In order to understand how elaborate his scholia are, 1 also provide the
Basilica fragment which he comments upon and the Digest fragment from which this part

of the Basilica originates.
Example I: About the condictio furtiva

D. 13,1,14,2:

Bove subrepto et occiso condictio et bovis et
corii et carnis domino competit, scilicet si et
corium et caro contrectata fuerunt: cornua
quoque condicentur. sed si dominus
condictione bovis pretium consecutus fuerit
et postea aliquid eorum, de quibus supra
dictum est, condicet, omnimodo exceptione
summove-tur. contra si corium condixerit et
pretium eius consecutus bovem condicet,
offerente fure pretium bovis detracto pretio

corii doli mali exceptione summovebitur.

B. 60,10,14,2 = D. 13,1,14,2 (BT 2814/6-9):
Boog khamévtog apudlel ¢m td kpéott kol
¢ déppatt kol tolg Képacwy, & ye tadta
Symhaerfn kol &0 pn ™y Ty 100 Bodg
&aPev 0 deomdmg el 8¢ kol Aofov v
v tod déppartog kel mept 10D Pod,
VreEatpel t0 8004v.

BS 3321/26, 29-3322/21 (sch. Pe 13 ad B.
60,10,14=D. 13,1,14):

Tod Ayiobeodopitov. (...). "Exheya Podv:
anfiyov avtév, Evha 81 £Bovrdunv: O 8¢ ovk
nrolovber por  dyovakticag Eedvevoa

94
1985, 1, 392.

A. Watson, [ed.], The Digest of Justinian,

If a cow is stolen and killed, the condictio lies to
the owner for the cow and the hide and the meat,
provided, that is, that both the hide and meat were
theftuously handled. The condictio will go for the
horns too. However, if the owner’s condictio
obtains for him the price of the cow, and then he
later begins a condictio for one of those other
things mentioned above, his claim must at all
events be defeated by a defense. On the other
hand, if after claiming the hide and obtaining its
value, he brings a condictio for the cow itself he
will be defeated by the defense of fraud if the thief
tenders the value of the cow less the value of the
hide.”

If a cow is stolen, (the condictio) lies for the meat
and the skin and the horns, if, at least, they have
been taken and in the situation where the owner
has not received the price for the cow; if, however,
he has received the price for the skin and
nevertheless brings (the condictio) for the cow, he
deduces what has been given.

Of Hagiotheodorites. (...). I stole a cow; I tried to
lead it away to where I wanted it, but the cow did
not follow me; I was annoyed and killed it. We ask

therefore: seeing that the condictio furtiva is
brought on the one hand for the body itself and

(transl. of Mommsen, ed. maior), 4 vols., Philadelphia
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Todtov. Znroduev  odv: 10D ovptifov
KOVOIKTIKIOU KIvoLpEVo pév kol & o0Td T
3¢
Spépovtt, 8te 10 odpo pn eaivetor, Og
Ke@. 1 &v téhet, évtadBo mdg kvndoetat kol

GOUOTL,  KIVOLPEVOD kol dm T®

Sovortar 6 ovpTRog B ovpTIROV dmartely
kpdag kol dépua kai képarto; Kol popey, St
el pév kol petd OV @ovov O KAéming
Synidonoe tadto kKol 00dE TV TNV 10D
\ / - ” \ .
Boog mpoépbace dodval, EkKAeye AOTOV Kol
Kpéog kol déppa kol képorta kol EvayeTal Kol
R o oA N N
€T a0TolG 1@ EovpTif. Avdyvobt yop kal
. , oo s s
. 1 kep. VB Bep. U kol v €xeloe
napaypaeny dvaykeiog. Kai ioog dg képata
Kol ©¢ déppa kol GmA®G Kato  pEPOG
Swtipdpeva.  mhelovog yévowto
Swryioemg d&w. El 88 govedoag odk
) ’ N L) \ \
gynhdgnoev, €mnt Pot évdyetor Kol Boog
dmotiunoy Sidwowv: képota 88 TéTE OVK
drotiunOicovtal. Kai onueiocar tadro, dtt
. . ) PSRN
TOALAKLG S109pOpmG amoTidTot O fodg Kol To
katd pépog tod Pods. 'Eyow 8¢ oot kol dAlo
; o aaay Cooan sy

onui. Bodv dArdtpov Oy dav év 8pel
mhavdpuevov 180V KAEyo, KAErg elpd, kv

BN
av

. e g aa \ ,
Myvoouv tivog €otiv. Avdyvmbt yop tit. 1y
Kep. py’ Ogp. €, Ot kol TowwdTng funv
Swbécemg, Ste OV ToloDTOV EAduBavov
Bodv. Tt yap drlo pe vouilew &xpfiv §j 8t
o Gdik®; “Ote 8¢ map’ £tépov KAomévia
Bodv eldov kal povevdévra kai kelpevov kol
Kuolv Mon Popav ywdpevov kol AdBo To
TovToL Képota Tomg ol ypnotuedovea, odte
KAMng elpl mpototinmg dyd 008e vooduat
képata KAéyor olte mdhv Amd tod mop
£tépov khamfvar Bodv Evaydicopar Bodg
Yap EKAGmm, o0 v képotas Hote Aowmdv Ta

/ s o - - R
KEpata, €l N KAETTIKG YynAoonoij Aoyioud,
o0 dokodot Khomfivor Bodg khamévrog. Kol
note 8¢ 86Eoev kokh ynhaendfver yoyf; Ti

that on the other hand it is also brought for the
difference, when the body is not to be found, as it
is said at the end of the 10™ chapter, how will it be
brought in the present case, and can the (condictio)
furtiva claim the meat and skin and horns as being
furtiva (things)? And we say that if, after the
killing, the thief has taken them and he did not
already give the price for the cow, he consequently
also stole the meat and the skin and the horns, and
he is liable also for them with the (condictio)
furtiva. In this context you must definitely also
read the 12" title, 52™ chapter, 10" section and the
paragraphe there. And perhaps, if they had been
valued as horns and as skin, in short: as separate
parts, they could have been estimated as of greater
value. If, however, he did not take them [the parts]
after he had killed it, he is liable for the cow and
he gives the value of the cow; the horns in this
case will not be reckoned. And take notice of this,
that the cow is often estimated in a different way
from the parts of the cow. But I tell you also this.
If I steal somebody else’s healthy cow that I have
seen wandering on a mountain, I am a thief even if
I did not know to whom it belongs. Read about
this the 12™ title, 43™ chapter, 5™ section: that this
also was my intention when I took this cow.
Because what else was I to think than that I
damage someone? When, however, I saw a cow
stolen and killed by someone else and lying and
becoming already food for the dogs, and I took its
horns, because they might be useful to me, I am
neither a thief in the original sense, nor am I
considered to have stolen the horns nor am I liable
for the fact that the cow has been stolen by
someone else; for it was a cow that was stolen, not
horns; as a consequence, therefore, the horns, if
they have not been taken with the intention of
theft, are not considered as stolen, because it is a
cow that has been stolen. And when are they
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’ 13 £3 < 7 \ a 3
vap, 0Tt E5patev 0 deomOTG TOV Podv, lta
3 7 ) 7 e a 3 ~
gopaypévog Ekrdmn; ‘O toodtov ovv Podv
KMntov o0 Adyetal mote khémtew Bodv,
. \ < s ‘N m 2
LG déppa kal Kpéag Kol képata. Opag, &v
ndoolg Oépact ddvotar Eewv Srapopag Kol
Bodg Khemtdpevog kai déppa Poog Kol kKpdag
Kai képata.

Example II: About theft

D. 47,2,83,2: Qui ancillam non meretricem
libidinis furti
tenebitur et, si subpressit, poena legis Fabiae

causa subripuit, actione

coercetur.

B. 60,12,83,2 =D. 47,2,83,2 (BT 2850/1-2):
‘O 3 fdoviy dovAv ) odooy TOpviY
KAéyog véyeton T mepl Khomfg dywyh: el 8¢
KpOyeL, Kod Tf TdV AvipamodicTdV dyomyH.

BS 3439/18-3440/7 (sch. Pe
60,12,83 =D. 47,2,83):
Tod adt0d.” “Epadeg, 811 6 kAéyog mpaypa,

- P P,
KGv un ém @ kepdavor Shov, AALL pévnv

13 ad B.

mv vounv 1 ypfiov avtod, &véyeton th
, . , SNy
PovpTL, G ke@. o Oep. B, kal €t Tod IAL®G
xpNoopévov T mpdypatt, O KaTe Kixpnow
7 . ;oo , , ,
ElaPev, og ke. 1 kol Pif. vy’ Tit. o KeY. €
Psp. . Kot todmv odv v didockodioy
Kot évtadid enotv, 0t 0 KAEWag doVANY, &l

considered as taken in bad faith? For what happens
when the owner has killed the cow and afterwards
the killed (cow) has been stolen? He who steals
this cow is never said to steal the cow, but the
skin, the meat and the horns. You see in how many
cases it is possible to differentiate between a stolen
cow and the skin of the cow and meat and horns.

One who abducts a slave-woman, not a prostitute,
out of lust will be liable to the action for theft and,
if he conceals her, will be liable to the penalty of
the lex Fabia.”

He who has stolen out of lust a female slave who
is not a prostitute, is liable for the action for theft;
if he conceals her (he is) also (liable) for the action
for kidnapping.”®

Of the same person (Hagiotheodorites). You have
learned that he who has stolen a good, even if he
did not do so with the intention of enjoying it
entirely, but only to enjoy its possession or its use,
is liable for the actio furti, as in the 1% chapter, 2™
subject, and, about someone who has used the
good that he has received for use in a different
manner, as in the 40™ chapter and the 13" book, 1%
title, 5™ chapter, 7" section. According therefore to
this teaching he says here too, that he who stole a

95 Watson, The Digest of Justinian (note 94 above), IV, 757-758.

96 This action arises on the base of the lex Fabia. See also the Basilica scholion explaining this law, viz.
BS 3842/6-8 (sch. Pe 1 ad B. 60,48,6 = D. 48,15 7) (...)) DEPLAGIARIIS FABIOS. ‘O @aBLog
vOHOG KIVETTOL Kotd T@V GvdpumodioTdv Kol Kotd Tdv ToVg @uyddag oikétag eidfoetl | SO @

s , » ,
anokpuydviov 1| toincdaviev, (...). Transl.:

‘The lex Fabia de plagiariis is raised against the

kidnappers and those who knowingly or maliciously hide or sell runaway slaves’.
97 Of Hagiotheodorites in this case, because the previous scholion is of him; see BS 3439/10 (sch. Pe 12
ad B. 60,12,83 = D. 47,2,83) and BS 3439/18 (sch. Pe 13 ad B. 60,12,83 = D. 47,2,83).

424

SG 2014

(online)



HAGIOTHEODORITES: THE LAST ANTECESSOR?

pgv 810 todto pdvov Exheyev avtiv, dote
aroradoot TG &€ avThg NBOVAG Kol petd Ty
andravcty  Gvtiotpéyor wdAV  adTV O
Seondn, &véyeton pev th eovpTL, TV 00K
el mloav v dovAnv, GALN &l O Fkxheye
Sikawov. "Exkeye 8¢ v adtfic vounv 1§
xpiiowy, dg kol 6 év 1 W kee. Ei 8¢ kpdyet
Tty tedelog, 3¢
, N . ~ .
mopoKpatioet kol Ogdnoet kepdavoar teleing

tovtéotv &l
v do0ANV, évéxetar pev T eovptt Kol glg
OMOKANpov TV d0UANV, &véxeton 8¢ mpog
tadTy Kod Th Koth TOV  GvdpomodicTdv
dyoyi T T8 SyKApoTK, TEpL g NGV O
wn’ Tit., kol T gpnuotikfi firor th oépP
Kopobmtt, Tept g enot Tit. ¢ ke@. o Oyt &
Kol ke@. 6 Kol ko. “Opa 8¢, un eovij cot
évavtiov mpog 10 pntov 1od  mapbvrog
0épatog O Aéyov ‘el 8¢ kpdwel 10 K KkeQ.
tovtov 100 Tit. 'Exel pév yop tedelog
y se 3 oa & ny \ ;
gxkeyev €€ apyfic 0 Kréyag 10 dkalmpa,
o Ny R N N
®oTE OAOKANPOV KePSAVOL, KOl AOWTOV 0OV
okomobuev, mHG petd TtodTo YpdTOL TQ
Swcoimwpott, €l dmoieiper avtd §| oyiler §
Mo omwcdirote Srapdelpy. Amal yap
o , , \ .
t01€, 01€ EKAEYEV, ATEGTEPNOE TOV OEOTOTIV
100 Sikadpotog kol kotd TO  GKéparov
Emuiooe kol 810 TodTo T peTo. Tabta Top
avtod gig T 00Td Sikaiopo TANpuE VeV
00 Tpoctéacty £épav mowny. EviodOa o¢
npdtepov Exkeyev 0 KAEyag v dovinv 8T
néoviv  pudvny, kol ody Gote kepdavat
VR S N P
avtiy, OAAG petd  kopdv, o dvmbev
elpntar, Gvtiotpédyon mpdg OV deombtnv:
Uotepov 8¢ tedelog admv  Ekpuye Kal
, , - ; . ,
nPovAndn xepddvar. Tolvov kol mpanv

98 This is the actio servi corrupti (de servo

someone who corrupts his slave.

female-slave, if he has stolen her only for this
purpose, to enjoy the pleasure that comes from her
and after the enjoyment to return her to the owner,
he is liable indeed for the actio furti, yet not for the
whole of the female-slave, but for the right he has
stolen. And what he stole was the possession or
use of her, as also in the 40" chapter. If, however,
he conceals her completely, namely if he holds her
and wants to profit from the female-slave
completely, he is liable on one hand with the actio
Sfurti and for the whole female-slave, and, on the
other hand, he is also liable for her with the action
against kidnappers, by a criminal action, which the
48™ chapter speaks of, and by a civil action namely
the servi corrupti,’® which the 6™ title, 1°* chapter,
4™ subject and 4™ and 21%' chapters speak of. Mind
you, you should not get the impression that there is
a contradiction between the text of the present
subject, which says ‘if he conceals’, and the 28"
chapter of this title. Because there, he who has
stolen the right, has from the beginning stolen it
completely, in order to profit from it completely,
and therefore, we do not take into consideration
how he uses the right afterwards: whether he
deletes it, or tears it apart, or in any other way
destroys it. Because when he stole it, he at once
deprived its owner from the right and completely
damaged (him) and because of this, the offences
made by him in this right afterwards do not add
another punishment. In the present case, however,
he who has stolen the female-slave at first stole her
only for the sake of lust and not in order to profit
from her, but to return her after some time to her
owner, as was mentioned above; later, however, he
concealed her completely and wanted to profit

corrupto), the action that a slave’s owner has against
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ftrova 1OV deomdny Adikdv te kol (nudv  from her. So at first he did the owner less injustice

dvelyeto kol OMyn mowf, Uotepov 8¢ and caused him less damage and for that reason

avéfoag v aducioy kol v (nuiav évéyeton  was also held liable with for a light punishment,

Kol mhelootv Gywyals kol peiloot mowoic. but because he later increased the injustice and the
damage he now is also liable for more actions and
more severe punishments.

It is clear that Hagiothedorites is exhaustive on the subjects he wants to explain. Even by
comparing the size of his two scholia with the relevant texts of the Basilica upon which he
comments, and with the original passages from the Digest, it is obvious that his scholia are
the most extensive. This is due to the nature of the scholia in general. It is logical that the
scholia are longer than the actual fragments of the Basilica because the aim of all
scholiasts is, after all, to explain the law. These two scholia sum up very nicely the
characteristics of Hagiothedorites’ style and methods that I have described above: clear
and lively language, use of Latin terms, methods of teaching also used by the
antecessores, such as the question-answer form, references to other paragraphai,
harmonization of apparent contradictions, etc.

5. Conclusions

Hagiotheodorites belongs to the generation of the ‘new’ Basilica scholiasts. He can be
identified — mainly because his scholia are so elaborate — as the jurist Constantine
Hagiotheodorites, who was known as being an excellent jurist. Hagiotheodorites was a
law teacher. From the younger generation of scholiasts of the Basilica he is the only one
referred to as a teacher by a student of his.” 196 scholia indicate Hagiotheodorites as their
author, whereas two more scholia mention his name; all 198 scholia are preserved in one
manuscript, viz. cod. Paris. gr. 1350, dating from the 12" century. All scholia refer to the
60" Basilica book which deals with ‘criminal law’. The material scope of his scholia deals
particularly with issues related to wrongful damage to property, theft, penalties, delicts,
liability, etc. The great majority of his scholia refers to theft and to the Aquilia law on
damage. Hagiotheodorites made broad use of elements of teaching already occurring in
the days of the antecessores. In order to explain legal questions he often used, for
example, fictitious cases (Ospatiopoi), question and answer forms (§pwtanoxpiceg); he
also referred to other explanations of the law (mapaypagai), etc. In a very few cases he
referred to Justinianic legislation. From the antecessores he referred three times only to
Stephanus by name and in one scholion he advised his students to read the paragraphe of

99 See § 4. Characteristics of Hagiotheodorites’ scholia and of his style — Some examples, with note 56.
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the so-called Unknown Author, the Anonymous. The law that he refers to and wants to
explain is mainly the law of the Basilica. Hagiotheodorites explained in a clear way
difficult legal problems, used methods already current in the days of Justinian’s
antecessores, and tried to make the student master the material in an efficient but also
pleasant way. The material scope of his scholia and his approach altogether show a rather
sophisticated level of legal knowledge. As I mentioned at the beginning of this paper, it
has been stated in the past that Hagiotheodorites made a career in the discussion about the
theory of the glossa ordinaria in Byzantine law.'” I hope to have shown in this paper that
Hagiotheodorites certainly deserves a second career in Byzantine legal literature.

University of Groningen Daphne Penna

100  See § 1. Opening Pandora’s Box, with note 12.
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