TOWARDS A PALINGENETIC STUDY OF BAS. 60,3
The contribution of the Byzantine {vdikeg”
PartI”

1. A premise. Textual comparisons between D. 9,2 and Bas. 60,3 as a first study
towards a palingenesis of Byzantine jurisprudence. Problems and perspectives.

An essay about textual comparisons shows aspects of practical difficulty together with
some uncertainty about the outcomes that can be obtained. If, from one side, it is easy to
verify coincidences and divergences between texts, from another side the difficulty stays
in the risk to find only, so to say, ‘some’ coincidences, so that we cannot be certain to find
‘everything in the fragment’, i.e. to propose constant answers with a basically general
value.

Besides, the investigation that I am here to pursue refers to the title of the Digest
concerning the lex Aquilia:' the reason for such choice is that my present interests are

* T would like to dedicate these pages, with an authentic as well as a deep affection, to Professor
Filippo Gallo, who, in 1997, received me with great kindness into Turin’s ‘romanistic school’. Many
are the reasons for my gratitude: I will only recall the esteem and the affection that He always showed
to me. Now that He entered his ninetieth year of age, I reckon this is the most convenient
circumstance to show ‘publicly’ my feelings to a Man who teached me much, with a lively and
contagious passion, as a demonstration of the ars boni et aequi.

woE It should be noted that the present contribution constitutes the first part of a longer study which for
reasons of space could not be published here in its entirety. The complete study will be published
elsewhere, in Italian, as a monograph in its own right. In order to maintain consistency of style in Dr.
Miglietta’s two parts, we have refrained from editorial interventions in the part published here, other
than its lay out in accordance with the template of the Subseciva Groningana.

1 In the Digest such issue fills the whole of Title 9.2, which is of «stampo eminentemente privatistico»
(as Cerami said) and which, I would add, concerns the defence of dominium. In the libri Basilicorum,
the issue fills the title 3 of the LXth and last book about delictal (furtum, robbery and iniuria) and
criminal law: see Heimbach, Prolegomena, 44, and, for what concerns the structure of the Digest, P.
Cerami, ‘La responsabilita extracontrattuale dalla Compilazione di Giustiniano ad Ugo Grozio’, in: L.
Vacca [cur.], La responsabilita civile da atto illecito nella prospettiva storico-comparatistica, 1
Congr. Aristec. Madrid, 7-10 ottobre 1993, Torino 1995. Besides, the system order adopted in the
Basilica influenced the following juridical Byzantine sources, and it still finds place in the text-book
of Constantin Harmenopoulos, that represented the normative corpus in Grecia till the enforcement of
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focused on the study of the well-known plebiscite in reference with the Byzantine
sources.” This essay is, therefore, ‘functional’ to another.

This sort of ‘first experiment’, though, means to start to explore the boundless field
of the Byzantine works commenting the Corpus iuris civilis: by such exploration, trying to
verify if we can carry on some form of systematic reconstruction of the reflections
elaborated by relevant jurists as Dorotheus,® Cyrillus,* Theodorus,” Thalelaius® and the

the civil code (that was modelled on the German civil code): cf. Harmen., Hexab. VI (whose title Ist
regards the lex Aquilia and the actio de pauperie; whose titles IInd-IVth regard criminal law about
adultery, concubinage and incest; whose title Vth gets back to delictal law — de furtis; and whose
titles VIth-XVth return to criminal matters — opening with homicide). It is to be remarked that, in the
Italian law system, theft, robbery and iniuria — differently from damnum iniuria datum — are included
within the limits of ‘penal’ (i.e. criminal) law, while only extracontractual (i.e. aquilian) liability had
been kept — because of the aspect of ‘culpa’ in a strict meaning — inside the civil system, by such
reflecting the model of the Digest. We can add that, in the same book Ixth of the Digesta, there is also
mention of such issues as: damages caused by animals (D. 9.1 - actio de pauperie), now mentioned,
for what concerns Italian legislation, in art. 2052 cod. civ.; as throwing and pouring, respectively, of
objects and liquids on the public way (D. 9.3 - de his qui effuderint vel deiecerint); and as noxales
actiones, i.e. liability of a third party — sons and subordinates (D. 9.4), a matter that is now mentioned
and disciplined by artt. 2043 and following (2048-2049, 2053) of the Italian cod. civ. The IXth book
of Pandectae, besides, is set between the book VIIIth, that regards servitudes, and the Xth, which
contains the jurisprudential reflections on the actio finium regundorum (D. 10.1), on the actio
familiae erciscundae (D. 10.2), on the actio communi dividundo (D. 10.3) and, finally, on the actio ad
exhibendum (D. 10.4). These are matters that mantained their ‘traditional’ location inside civil law.
And, as Cerami observed, ibid., 104, «il damnum iniuria datum ¢ inserito [...] nella parte de iudiciis,
di stampo eminentemente privatistico e, precisamente, fra azioni reali (libro 7) ed azioni divisorie
(libro 10)». Cf. also O. Lenel, Edictum Perpetuum®, Leipzig 1927, XVIIL.

2 Cf. M. Miglietta, ‘Reflexiones en torno al titulo III, libro IV, de la Parafrasis de Teofilo en materia de
dafio extracontractual — «lex Aquilia de damno iniuria dato» —’, SCDR XXIII-XXIV (2010-2011)
347-364 (347-348), for a general survey on the issue.

3 Quoted by Stephanus (see infra, nn. 8 and 18) as ‘blessed’ because of his recent death: Heimbach,
Prolegomena, 12 and n. 12.
4 This is, as it is widely known by scholars, the second jurist known by such name (Heimbach,

Prolegomena, 16, 56ss.). Together with Stephanus, he was called — expressly — as 0 tvuevtic (cf.
the adespotum anonymous Sch. 7 ad Bas. 22.5.31 [BS 1457/-26 = Sch. 2, Hb. 11, 558]: "Exi todtov
10D Puatog 1 dvavtiopdvaia TV vdikeutdv dniodtal tod te Kupidhov kel 100 Ztegdvou: ... xkir.).
The more ancient Cyrillos was the venerated master of the Vth century, called fjpwg (or even 6 kowvodg
tfg olkovpévng diddokodog: cf. Heimbach, Prolegomena, 9 and nn. 9-11, and see, respectively, Sch.
54 ad Bas. 18.5[.9] [Steph. ad 1. 9 §. 7] Suppl. Bas. Hb. 211, and Sch. 1 ad Bas. 11.1.67 [BS 314/17 =
Hb. 1, 646], which is probably a mapaypaed di Taleleo): cf. J.-A.-B. Mortreuil, Histoire du droit
byzantin ou du droit romain dans 1’empire d’Orient, 1, Paris 1843, 137-138, 258-259, 301-302; P.
Collinet, Histoire de [’école de Beyrouth, Paris 1925, 131-132, 275-276, and A. Schminck, ‘Cyril’,

ODB, 1, 573.

5 Heimbach, Prolegomena, 17: he was a scholar of the ‘Justinian’ Stephanus (Heimbach, Prolegomena,
11).

6 Cf. Heimbach, Prolegomena, 13; G. Goria, ‘Il giurista nell’impero romano d’Oriente (da Giustiniano

agli inizi del secolo XI”, FM XI (2005), 147-211 (156-157 nn. 26-27).
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Anonymous’ — we are citing here only those identified by Heimbach with reference to
Bas. 60.3 — and Stephen (whose presence— according to the remarkable and recent studies
of de Jong — could be identified by the coincise reference to his translation of the Digesta:
6 "Ivdig).}

But, to face the demanding palingenetic reconstruction of the works of the
Byzantine jurists, we need to ask ourselves a further question about the same legitimacy —
even before asking if such reconstruction can be done — of such ambitious project. An
immediate answer could be uncertain, firstly because not all the manuscripts are
published. Besides, there is no doubt that such investigation requires complex
competences which cannot be found in only one scholar. Nonetheless, the objective
difficulties that I have mentioned cannot ‘switch off” the ‘needing feeling’ of a corpus, at
least a conjectural corpus, of Byzantine jurisprudence: by such, we could begin to work
‘also’ on the intuition of Salvatore Riccobono — intuition which, though lately set apart
and though still to be confirmed by evidence, can be shared as a matter of principle —
about the possibility that the Byzantine comments can enlight Roman law science not only
for what concerns the law applied in the Eastern Empire, but also for what concerns the
same Roman classical law, because the Byzantine works could recall — at least in some
parts — the texts of the Roman jurists in a version that could be nearer to the original one,

7 The texts of the Anonymous, because of their peculiarieties, require a special investigation, which
will be the subject of another study. Cf. Heimbach, Prolegomena, 15-16: the name of the Anonymous
probably recalles both a jurist of the age of Justinian, author of the text that would be used as a base
for the elaboration of /ibri Basilicorum, and a more recent jurist, to whose work we owe the
comments from which the scholia were deriving. Between the many studies: K.E. Zacharid von
Lingenthal, “Uber den Vefasser und die Quellen des (Pseudo-Photianischen) Nomokanon in XIV
Titeln’, MPb XXXII (1885), 1-41 (8-11) = Id., Kleine Schrifien zur romischen und byzantinischen
Rechtsgeschichte, 2, Leipzig 1973, 145-185 (152-155); F. Pringsheim, ‘Enantiophanes’, Seminar IV
(1946), 21-44 = BIDR LV-LVI (1951), 302-322 = 1d., Gesammelte Schriften, 1, Heidelberg 1961,
455-470; H.J. Scheltema, ‘Das Kommentarverbot Justinians’, TRG XLV (1977), 307-332 = Id.,
Opera minora ad iuris historiam pertinantia, Groningen 2004, 403-428; N. van der Wal, ‘Die
Juristennamen in der Digestensumma des Anonymus’, 7RG XLVI (1978), 147-150; Id., “Wer war der
‘Enantiophanes’?’, TRG XLVIII (1980), 125-136; B.H. Stolte, ‘“The Digest Summa of the Anonymus
and the Collectio Digestensumme Tripertita, or the Case of the Elusive Anonymi’, SG 11 (1985), 47-
58; L. Burgmann, ‘Neue Zeugnisse der Digestensumme des Anonymos’, FM VII, 101-116 (with
book references) and A. Schminck, ‘Anonymous, “Enantiophanes”’, ODB 1, 107-108.

8 Cf. Scheltema, L ‘enseignement de droit (note 7 above), 24 = Id., Opera minora (note 7 above), 75;
Id, ‘De antiquae iurisprudentiae reliquiis in libris Byzantinis oblectamentum’, 7RG XVII (1941),
412-456 (416 n. 4) = 1d., Opera minora (note 7 above), 203-232 (206 n. 4); H. de Jong, Stephanus en
zijn Digestenonderwijs, Amsterdam 2008, 25: «de index van Cyrillus heet 6 KvpiAhog, de index van
Stephanus 6 "Iv3i&». As for what concerns the ‘Stephanos’ author of the 8i&, this is the second jurist
known under such name: Heimbach, Prolegomena, 13-15.
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if compared to the version that Justinian’s compilers saved.’ For these reasons, I accepted
the suggestion of my friend Giuseppe Falcone about putting neatly on paper part of the
results of my work, which has been born with ‘filing’ the oydha referred to Bas. 60.3: a
preparatory work that (though it appears, partly and by its own nature, somehow
mechanical) seems to be, in any case, functional to wider researches about the study of the
contents of the vépog tod Akoviriov mepi (putag."

2. Byzantine jurists who commented Bas. 60,3.

As for what concerns Bas. 60.3, a relevant number of jurists emerges, the names being
recalled, sometimes even explicitly, of Dorotheus, Cyrillus and Stephanus, for the indikes
to the Digest (D. 9.2) — and Theodorus and Thalelaius, for what concerns the version of
the Codex (C. 35.5)"" — the Anonymous, the Enantiophanes and, lastly, Johannes
Xiphilinus (nomophylax), though this is mentioned only in two occurences.'”

For what concerns Dorotheus — jurists and compiler of the Justinian age," known, as
well as Theophilus," as 6 paxapitng,” whose excerpta, together with those of Cyrillus

9 S. Riccobono, ‘Tracce di diritto romano classico nelle collezioni giuridiche bizantine’, B/DR XVIII
(1906), 197ft.; 1d., ‘Il valore delle collezioni giuridiche bizantine per lo studio critico del ‘Corpus
iuris civilis’’, in: Mélanges Fitting, 2, Montpellier 1908, 463-497 = 1d., Scritti di diritto romano, 1.
Studi sulle fonti, Palermo 1957, 367-392, and the fundamental V. Arangio-Ruiz, ‘La compilazione
giustinianea e i suoi commentatori bizantini (da Ferrini a noi)’, in: Scritti di diritto romano in on. C.
Ferrini, Milano 1946, 83-117 = 1d., Scritti di diritto romano, 4, Napoli 1977, 1-37. Also: S.
Riccobono, Sull’importanza delle compilazioni giuridiche bizantine per ['indagine storico-critica,
Napoli 1946; V. Giuffre, ‘Scolii’, NNDI XVI, Torino 1969, 765-774 (773-774), and now F. Goria,
‘Contardo Ferrini and il diritto bizantino’, in: D. Mantovani [ed.], Contardo Ferrini nel I centenario
della morte. Fede, vita universitaria e studio dei diritti antichi alla fine del XIX secolo, Milano 2003,
111-128 (113 n. 5, 124 and n. 45): author who expresses his thought with a balanced critical caution.
We cannot exclude — at least as a matter of hypothesis — that the text that sometimes seems to be,
when we translate it, an explication of a Byzantine jurist, can derive, at least in part, from the use of a
text that was different from the one that was edited by the Compilers and that came to us through
their work. By this, we do not mean to assert that every variation and, mostly, every ‘original’
contribution in the Wdikeg is the mirror of a more complete text, but the question is still open.

10 About the different literary genres of comment to the corpus iuris civilis see Heimbach,
Prolegomena, 19-20; Scheltema, L enseignement de droit des antécesseurs, Leiden 1970, passim =
1d., Opera minora (note 7 above), 58-110 passim; Pieler, Rechtsliteratur, passim; Goria, ‘Il giurista
nell’impero romano d’Oriente’ (note 6 above), 156; Sp. Troianos, Or zyyéc Tov folavrvos ducaiov’,
Athena 2011, 104-108 (with many book references); G. Matino, Lex et scientia iuris. Aspetti della
letteratura giuridica in lingua greca, Napoli 2012, 101-102; J. Signes, ‘El 1éxico juridico grieco
desde Justiniano hasta hoy’, SCDR XXVI (2013), 87.

11 Such texts will be the object of a different study.

12 Cf. Sch. 19* ad Bas. 60.3.15 [BS 3110/31 = Sch. 8*, 111 cpv., Hb. V, 279] and Sch. 10 ad Bas. 60.3.27
[BS 3122/28 = Sch. 13, Hb. V, 288-289].

13 See supra, n. 3.
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and Stephanus, could be'® the main issue of this work — the punctum dolens derives
properly from the divergences of opinions among scholars whenever to attribute the
scholia adespota of Bas. 60.3 to the same antecessor, and whenever the scholia — if such
attribution should be accepted — could be considered as belonging to the genre of the
fvdikec. Recently, scholars have doubted that Dorotheus composed a work of such nature.
According to Zacharid von Lingenthal,'” the comments to Bas. 60.3, in which the name of
a jurist is not espressly mentioned,'® should be preferably considered, for the biggest part,
as belonging to the work of Stephanus.” On the contrary, Heimbach wrote: «Non nego,
Stephanum etiam ad hunc Digestorum titulum indicem et adnotationes scripsisse, sed ex
indole indicis, qui brevior esse solet, quam index Stephani, malim Dorotheum auctorem

14 Cf, e.g, Sch. 8 ad Bas. 23.1.31.1 [BS 1555/31 = Sch. 5, Hb. II, 625] and Sch. 27 ad Bas. eod. [BS
1558/28 = Sch. 15, Hb. 11, 626-627], of Stephanus.

15 See supra, n. 3.

16 See under § 2.

17 C.E. Zacharid von Lingenthal, review of J.-A.-B. Montreuil, Histoire du droit Byzantin (note 4
above), Kritische Jahrbiicher fiir deutsche Rechtswissenschafi VIII (1844), 825. Besides, the texts
that are directly attributed to Stephanus (see the following note) do not seem to coincide, not by their
language nor by their contents, with those attributed by Heimbach to Dorotheus: cf., in particular,
under § 4, ‘Appendices’, 1 and III, ad D. 9.2.11.2 (a text which is present in both the Byzantine
versions), and also ad D. 9.2.15 pr. (Steph.), though this text fills the missing part in the section
belonging to the pseudo-Dorotheus.

18 This seems to me the solution that should be given to the ‘tables’ compiled by the eminent Byzantine
law scholar: cf. Zacharid von Lingenthal, review (note 17 above), 825 (ad Bas. 60.3: «Steph. Cyr.
Anon.»).

19 Actually, not much of the opinions of Stephanus about Bas. 60.3 ‘ad legem Aquiliam’ had been
directly saved. Beyond the texts collected by De Jong, Stephanus (note 8 above), 116-117 and n. 315
(cf. ‘Lexicon’ a Hexdbiblos aucta [Cod. Par. 1355] D.61,1-11 [= M.Th. Fogen, ed., FM 10, 170],
which seems to refer to D. 9.2.5.1 — and cf. Bas. 60.3.8 [= BS 3099/13], for the linguistic echoes),
see, in small part, Sch. 1-2 ad Bas. 60.3.15 [BS 3108/23, 25 = Sch. 1, Hb. V, 277-278]: [...]
OvAmavog kot Ztépavog gact todto Tpdg akpiBeiag eipficbo (De Jong, Stephanus [note 8 above],
17, and also 136; Heimbach, Manuale, 243 n. u, correctly affirms: «In Sch. Ereid) Anonymus laudat
Stephanum ad L. 15. pr D. IX. 2 eiusque sententiam vituperat»), but it is to be remarked that the
Anonymous probably recalls Stephanus also in Sch. 3 ad Bas. 60.3.16 [BS 3111/21 = Sch. 2 cpv., Hb.
V, 278-279]: see the mention of this point in De Jong, Stephanus (note 8 above), 354; Sch. 1 ad Bas.
60.3.42 [BS 3154/13 = Hb. V, 313], a text which, implicitly, is also taken into consideration in the
essay of De Jong (cf. 354; see beyond, n. 309); Sch. 13* ad Bas. 60.3.43 [BS 3156/14 = Sch. 7, Hb.
V, 314] (cf. De Jong, Stephanus [note 8 above], 25, and n. 98, where it is specified that «De index
van Cyrillus heet 0 Kuvpfdhog, de index van Stephanus 6 “Iv8i&»); Sch. 13 ad Bas. 60.3.45 [BS
3157/21 = Sch. 11, Hb. V, 316] (and cf. De Jong, Stephanus [note 8 above], 81 and n. 248); Sch. 1§
ad Bas. 60.3.52 [BS 3164/6 = Sch. 1, Hb. V, 321] (about which see De Jong, Stephanus [note 8
above], loc. cit.), and Sch. 4 ad Bas. 60.3.60 [BS 3167/31 = Hb. V, 324]: ZAter BiB. kB’ twr. € kep.
kol 0 Ogp. 77 kol v &v adt® t0d Ttepdvov mapaypaenyv mepl to téAn. This last scholium — an
adnotatio (cf. also De Jong, Stephanus [note 8 above], 354) — concerns C. 3.35.4.
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eius habere»,” though a clue that could corroborate the solution proposed by Heimbach is
in the fact that, as the same Heimbach remarked, «indicem Dorothei in Basilicorum
scholiis ad tit. 2. lib. IX. Dig. excerptum fuisse, docent plurima eius fragmenta, inprimis
ad L. 27. h. t. Dorothei nomine insignita».”’

The second problem could be seen in the fact that, as the same Zacharid remarked
«in lib. 60 Bas. sind die Scholien stark iiberarbeitet und interpolirt».> Actually, such
opinion, which cannot be denied in a general sense, can be partially reconsidered for what
concerns the texts that we are here examining, as we will try to demonstrate through the
textual comparisons with the original fragments of D. 9.2.%

20 Heimbach, Manuale, 242 n. s. Such opinion of Heimbach does not assume, though, that the text of
this jurist consists, in any case, in a verbatim translation of the texts of the Digest. As F. Brandsma,
Dorotheus and his Digest translation, Groningen 1996, 278 ff., had correctly concluded: «the
Dorotheus translation does produce a coherent Greek text; it is not a wordlist to the Digest; it does
not render the original word for word, but tries to give a translation that may be independently
consulted and is therefore clear in itselfy» (278). About the problem of the attribution of the texts and
on the same writing of a {v&1§ by the Byzantine jurist, see also the remarks in M. Miglietta, ‘Il terzo
capo della lex Aquilia ¢, ora, il secondo’, AUPA LV (2012), 412-413 n. 23 (with book references).

21 Cf. loc. cit. This is Sch. 126* ad Bas. 60.3.27 [BS 3133/24 = Sch. 40, Hb. V, 292]; Sch. 128* [BS
3134/1 = Sch. 58*, Hb. V, 293]; Sch. 132* [BS 3135/3 = Sch. 69*, Hb. V, 295]; Sch. 133* [BS
3135/7 = Sch. 74*, Hb. V, 296] (about the necessity to ‘reduce’ the text, as Heimbach, Prolegomena,
37 ad h.1. (nr. 6) proposed, to the only Sch. 133* = Sch. 74* [Hb.], cf. Brandsma, Dorotheus [note 20
above], 52 n. 38); Sch. 140* [BS 3136/3 = Sch. 94*, Hb. V, 298]; Sch. 146* [BS 3136/30 = Sch.
110*, Hb. V, 299]; Sch. 4* ad Bas. 60.3.28 [BS 3138/18 = Sch. 1*, Hb. V, 301]; Sch. 24* [BS 3143/6
= Sch. 16*, Hb. V, 304]; Sch. 25* [BS 3143/13 = Sch. 18*, Hb. V, 304]; Sch. 10* [BS 3145/3 = Sch.
1*, Hb. V, 306]; Sch. 12* [BS 3145/19 = Sch. 6*, Hb. V, 306]; Sch. 1 [BS 3146/2 = Hb. V, 306-307]
(the scholium is expressly classified by Heimbach, Prolegomena, 39 (nr. 14) as a self-standing text,
differently from Brandsma, Dorotheus [note 20 above], 58-59, who connects it to the previous
scholium (nr. 13), for reasons of stylistic coincidence; such formal choice, though, does not change
the authorship of the text as ascribed to Dorotheum); Sch. 1* [BS 3147/14 = Sch. 1*, Hb. V, 307-
308]: cf. Heimbach, Prolegomena, 37-39, and now Brandsma, Dorotheus (note 20 above), 48 ff. (for
what concerns the texts referring to D. 9.2, the remark of F. Goria, review of Brandsma, ibid., 508
[and cf. also T. Wallinga, review of Brandsma, ibid., TRG LXVI (1998), 406], that is correct in its
substance, cannot be considered, because all the oyéii explicitly attributed to Dorotheus, and
individuated by Heimbach, are also considered by Brandsma). It is to be noticed that, in Scheltema’s
edition, the star «indicat scholia, quae in marginibus manu recentiore scripta sunt» (but this does not
mean at all that the text is unreliable, or that it does not non riporti texts belonging to works of
ancient jurists); otherwise «§ : hoc signum indicat scholia, quae litteris minutis inter lineas
interscripta sunt»: cf. BS II, s.i.p. (sed XI) in ‘uncini, signa’.

22 Zacharid von Lingenthal, review (note 17 above) 825 n. *).

23 The reflections (that we are here about to propose) on the content of the fragments will be intended to
clarify the object of our investigation, and as a demonstration of the fact that the study of the
Byzantine jurisprudence is not an end to itself, but can be useful for a better knowledge of classical
Roman law and of its ‘practical applications’: cf. M. Miglietta, ‘Riflessioni intorno a Bas. 23.1.31.1:
problemi testuali and prospettive di giuristi bizantini’, in: L. Garofalo [ed.], La compravendita e
linterdipendenza delle obbligazioni nel diritto romano, 2, Padova 2007, 689-738 (692 and n. 3).
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3. The title D. 9.2 ‘ad legem Aquiliam’ in the Byzantine ivdwksg of Cyrillus,
Stephanus and of the pseudo-Dorotheus. Correspondences, gaps, fillings,
peculiarities.

Prooemium **

D.9.2.1, Ulp. 18 ad ed. [P. 612] = Bas. 60.3.1

pr. — Sch. 1% [BS 3090/7 = Hb. V, 263]:* IToAA®V pd t0odT00 vépmv mept {nuiog
Soryopevdvtav 6 Axovidiog vépog petd ndvrog td mept (uiag Statvndoag ndvrog dveile
T00¢ PO avtod TEPt TovTOL Srayopedicavtag, kol TOV dumdekddeitov kol dAlovg Tvdg,
GV odK Gvdykn viv pvnpovedoon, énedn avipnvean ...

§ 1. — [BS 3090/10] ... Obtoc 6 Axovihog mieBlokitédv ottv, odyi vépoc.
Akovihiog yap 6 Sfpapyog Rp@dToe mept T0HTOL TOV dfipov, Kol ofteg 6 Akovikog ETé0n.
Kaftot &l vépog v, v10 matpikiov fipotato 6 Sfipog, g év Toig Tvotitovtolg dudOopsy ...

24 Such division of the fragments referring to the Aquilian plebiscite can be seen in Lenel, Palingenesia,
2,522 ff. [Ulp. 18 ad ed.] as completed by M. Miglietta, ‘Servus dolo occisus’. Contributo allo studio
del concorso tra ‘actio legis Aquiliae’ e ‘iudicium ex lege Cornelia de sicariis’, Napoli 2001, 64 ff.,
n. 145 and ‘Tab. 2°, 77-78 and ‘Tab. 3’ (in particular). The work of Lenel does not mention a title for
what concerns D. 9.2.1 [P. Ulp. 612], or, in better words, mentions the ‘general’ title «4d legem
Agquiliam [E. 77]», but it does not attribute a particular thema to the fragment. This, though, does not
belong yet to the caput primum of the law — as the German author correctly excludes — but works as a
real ‘proemium’ of the whole discourse: Miglietta, ibid., 65 n. 145.

25 In the present essay, the mention of the text of the Basilica, commented by the oyéAov, will be done
only when such text is assigned to a different place of the compilation of the Macedonian emperors.
On the contrary, if the oxéMov belongs to the text mentoned in the title, the reference is to be
considered as implicit: in the present case, therefore, we have not written «Sch. 1 ad Bas. 60.3.1», but
only «Sch. 1», followed by the mention of the place where the scholium is in the Dutch and German
edition respectively.

26 Heimbach, Manuale, 242: «DOR. ind.: ITo/A@v ... ivatitotroig éudBouev V. 263»: after the annotation
«ind[ex].», the annotations of principium and of §. 1 are missing (correct reference should be,
therefore: DOR. ind. pr. §. 1.: ITolA@v ... ivoutobroig éuabouev V. 263). Cf., besides, Mich. Psell.,
Poem. 8.494-510 (about the comparison with the scholium here reported see G. Weis, ‘Die ‘Synopsis
legum’ des Michel Psellos’, FM 11, 179, and M.Th. Fogen, ‘Das Lexikon zur Hexabiblos aucta’, FM
VIII, 167 [A.110]).

27 From here on, we will use the ellipsis points to mean that the text of the oyéiov goes on with a
reference to a following fragment or paragraph of the Digest (or, if the points precede the Greek text,
that such text is the continuation of the Byzantine version of a preceding fragment or paragraph).
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The first text of title D. 9.2 is commented by a one scholium that was attributed by
Heimbach to the (presumed) indix of Dorotheus.”® — Pr. If we compare the two texts, we
can note that Ulpian examines the lex Aquilia that derogavit to the other leges that
previously disciplined, in a disorganic way, the matter of damage; while the Byzantine
text uses the verb dvelke, and, at the end, the expression &meidn dvijpnvron seems to be an
added elucidation.”” — § /. The inserting of the expression m\epiokitov as plebiscitum™
shows the presence of a translitteration which is typical of the most ancient Byzantine law
sources.’' The remark kol oBtwg 6 Axovihog £1£0m, but, mostly, the final comment kaitot
&l — 8v 101g "Ivetitodroig §udbopey are interesting: the ‘historical” elucidation” — according

28 We must clarify that, from now on, such attributions will be mentioned as belonging to ‘pseudo-
Dorotheus’. See supra, § 2, about the different opinions, on the matter of attribution, of Zacharié and
of Heimbach.

29 It belongs to the style of Dorotheus to add up some brief explanations to the (usually correct and
faithful) translation of the texts from the Digest, as Brandsma, Dorotheus (note 20 above), 46 (et
passim, in relation to the comments to single texts) seems to have demonstrated. But, in reference to
the point at issue, a doubt arise about the real belonging of it to the same Dorotheus, because the
presence of educational reccomandations seems to exclude that the text belongs to such jurist: cf.
Brandsma, Dorotheus (note 20 above), 47; G. Falcone, ‘ ‘Legum cunabula’ and ‘antiquae fabulae’
(cost. ‘Imperatoriam’ 3)’, in: C. Russo Ruggeri [ed.], Studi in on. A. Metro, 2, Milano 2010, 283 ff.
(290 and n. 16, 295 ff., in particular); Miglietta, ‘Il terzo capo della lex Aquilia’ (note 20 above), 412-
413 n. 23.

30 Such term is not recalled by Stephanus, Th.Gr.L., 7. We must add, though, that, at the beginning,
such words were written in Latin letters, that someone subsequently transferred in Greek alphabeth:
cf. Brandsma, Dorotheus (note 20 above), 285. It is probable, therefore, that the noun we are dealing
with was written in the following way: PLEBISKITON.

31 Cf. also Mich. Psell., Theol. 10.117-118: notwithstanding his ‘purist’ intent (see the balanced opinion
of O. Mazal, Manuel d’études Byzantines, Graz 1988, 123), Psellus could not avoid to use juridical
Roman terms — even more in moinua VIII (widely quoted in the continuation of this work) — as
translitterated in Greek. On the contrary, the translation in Greek of technical Latin terms (so-called
‘exhellenisms’) is a different phenomenon: see, in particular, N. van de Wal, ‘Der Basilikentext und
die griechischen Kommentare des sechsten Jahrhunderts’, in: Synteleia Arangio Ruiz, 2, Napoli 1964,
1158 ff., and Id., ‘Die Schreibweise der dem lateinischen entlehnten Fachworte in der
frithbyzantinischen Juristensprache’, Scriptorium XXXVII (1983), 38 ff. and 50 ff. (cf., for instance,
Plut., Numa 13.7: ... dAAG ovetépep pepopiop, Smep doti, matoudv pvijunv — where the Latin
expression ‘veterem memoriam’ is firstly translitterated in o0etépep pepopiap and, then, exhellenized
in modowdv pvijunv (cf. Stephanus, Th.G.L., 6, 765, Meudpiov, that is for pvnueiov). Lastly Sp.
Troianos, ‘Romisches Recht und byzantinisches Recht. Juristische Kuriosa bei den ‘Exhellenismoi’’,
in: Ch. Papastathis [ed.], Byzantine Law. Proceedings of the International Symposium of Jurists.
Thessaloniki 10-13 December 1998, Thessaloniki 2001, 15-20, with reference to remarkable
translation mistakes (made by some Byzantine jurists, authors of more recent scholia) that sometimes
show a misunderstanding of the commented texts. Brandsma, Dorotheus (note 20 above), 284-285,
clearly enlights how, for instance, an expression as pro derelicto was converted in the form
npodédktov, with an evident misunderstanding (happened to some scholiast) of the term originally
used by Dorotheus — and, as it must be observed, the scholiast was, by such, quite probably deceived
by the sedes materiae ‘de publicis iudiciis’ (Sch. 6* ad Bas. 60.33.9 [BS 3628/6 = Hb. V, 674]). Cf.
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to which, if such rule had been a /ex and not a plebiscitum, it would have required the
rogatio of the patrician magistrates to the whole populus, i.e. in the centuriate assembly,
v 101 Ivotitovtoig (as the text says) — refers to Inst. 1.2.4 (PT 1.2.4). This comment,
which has no correspondence in the Digesta; the reference to the institutiones and the verb
gudOopev (in the first person plural of the present indicative), and the section xaitot —
gudOopev have to be considered as remarks of the jurist to the rule that he passed down
(and not to be considered as a part of a W3i&, as, on the contrary, it could be deduced by
the syntethic remark of Heimbach).*” Besides, we need to remember that the use of Latin
technical terms gives, according to the opinion of Ferrini, serious, precise and concordant
evidence of the old age of the texts where such translitteration is included® and, therefore,
of the fact that such text was elaborated by the Byzantine jurists of the Justinan (or of the
first post-Justinian) age.*

‘Ad caput primum: infitiatio, exaequatio servis quadrupedum’™

D.9.2.2, Gai 7 ad ed. prov. [P. 183] = Bas. 60.3.2

pr. — Sch. 1 ad Bas. 60.3.1 [BS 3090/13 = Hb. V, 263]:*° ... Kol &v 1@ pév o
kepodaim dtayopeder 0 vépog &dv Tig oikétnv 1 Ogpdmavay dArotpiovg §) tetpdmodov
GyeAnddv Pookduevov adikmg Gvédy, Soov mhefovog dEov fv 10 dvarpediv (dov &v 16
napeldévTt dviawt®, eig tocodtov katadikaléchw ...

§ 1 — [BS 3090/16] ... Ei 8¢ dpvijoetan dvoydpevog, Simhdoiov petd tovg EAéyyong
KaTaBoAAETO ...

§ 2 — [BS 3090/17] ... "Edgiéev odv 6 vdpog, &1t toic olkétong MUdV dmeikdlel o
TeTpdmoda Td dyeAndov Bockdpeva, olov mpdParta, atyac, tmovg, fiudvovg. Ei 8& dpa ol
ot xoipot Tfj Tod mekoDVdig Tpoonyopia mepiéyovtar, Enon. Koi dpddc 6 Aaedv eine
TexodvSag eivar kot Todg xoipovg. Ofite 8¢ kdvec obite dypia Onpla, olov dpiot kol Adovteg

also Matino, Lex et scientia iuris (note 10 above), 102-103. We can add also another interesting —
and, maybe, even more meaningful — ‘exhellenism’ consisting in the adespotum Sch. 29 ad B.
60.3.23 [BS 3116/15 = Sch. 23, Hb. V, 284], that includes both the expression tov é&eAAnviopdv and
the translitterated Latin term (‘{ugog’) and even, as in the text of Plutarch, its transformation in
Greek (t0v &va ypdvov émtaémy) — with a reinforcing repetition (“Ipgag 8¢ Adyeton €og kol otod
10D ¢, ki eimev “Entadmg’ NGV ToV Tupava).

32 See supra, n. 29.

33 C. Ferrini, review of P. Kriiger, Geschichte der Quellen und Literatur des romischen Rechts, BIDR 1
(1888-1889), 230-233 (232) = 1d., Opere, 5, Milano 1930, 436-438 (438); J.H.A. Lokin, ‘From the
Greek Basilica Tradition’, in: Id., Analecta groningana ad ius graeco-romanum pertinentia,
Amsterdam 2010, 219-224 (222 n. 12). See also the following note.

34 See Brandsma, Dorotheus (note 20 above), passim, and De Jong, Stephanus (note 8 above), passim.

35 Cf. Lenel, Palingenesia, 2, 522-526; Miglietta, Servus dolo occisus (note 24 above), 66 and 77.

36  Heimbach, Manuale, 242: «DOR. ind.: [ToAdv a v. év 1@ pev o kepalaio u. a. f. V. 263».
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N [ R - ; . R B
1| mavOnpeg, mepiEyovtar T T0d TEKODVOIS Tpoonyoply. Kduniot 3¢ kot EAEPavTeg, £meldn
domep peprypévng elotv dvepyelog kal Epydlovror Npiv O To Aowtd votopdpa, Tepiéyeton
1@ of keparaie ToD vépov, &l kai ) pdoig odTdV dypia dotiv.

It is to be remarked, in a preliminary way, that, in the continuation of Sch. 1 ad Bas. 60.3.1
[BS 3090/13 = Hb. V, 263] also the content referring to D. 9.2.2. — Pr. is examinated.
Each text mirrors the other: the expression dyeAndov Bookduevov referring to a four-
footed animal (tetpdmodov), i.e. an animal that pastures in a herd (see D. 9.2.2.2). — § 1 is
to be pointed out. For what concerns the text-structure of the plebiscite, it is particulary
meaningful that, while Gaius’ text has et infra deinde cavetur — a sentence that arose
suspects, among scholars, about the presence of further capita (or about the presence, at
least, of a fourth caput), beyond the main three capita® — in the Greek version the sanction
regarding the infitiatio seems to follow, with no interruptions, to the mention of the first
caput® — § 2. D. 9.2.2 mentions four-footed animals quae pecudum numero sunt et
gregatim habentur, while Sch. 1 mentions only those that pastures in a herd (td dyeAndov
Bookdpeva: ad principium D. 9.2.2). The list of the same animals (which is composed by
six elements in the Digest: sheep, goats, oxes, horses, mules and donkeys) is reduced to
only 4 elements in the Greek text (sheep, goats, horses and mules); the translitterations
nekoDdVaIG - mexoDVSag appear, with three occurrencies,” in reference with the extention of
the concept of ‘pecudes’ to pigs (extention that Labeo, who is cited in both texts,
considered favourably), extention which is excluded, on the contrary, for boars, lions and
panthers (that appear in the same order both in the Digest and in the scholium), and
admitted for elephants and camels (cited in the opposite sense in the Greek text) because
such animals work and can carry a weight (i.e. the ‘soma’). Actually, the ending part of
Sch. 1 (&l xai N @doig avtdv dypio €otiv) pushes back the parenthetical clause in D.
9.2.2.2, to justify the ‘mixed’ nature of such animals: wild animals that can be used for
works done by pecudes.

37 See, among other scholars, C.A. Cannata, ‘Delitto e obbligazione’, in: F. Milazzo [cur.], lllecito e
pena privata in eta repubblicana. Atti Copanello 1990, Napoli 1992, 33 ff.; M.F. Cursi, Iniuria cum
damno. Antigiuridicita and colpevolezza nella storia del danno aquiliano, Milano 2002, 212 ff. See,
though, Miglietta, ‘Il terzo capo della lex Aquilia’ (note 20 above), 418 and n. 34 (with book
references).

38 See also Miglietta, ‘Reflexiones en torno al titulo III” (note 2 above), 356.

39 Stephanus, Th.G.L., 7, 683, s.v. I1ékoc.
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‘Ad v. iniuria ™

D.9.2.3, Ulp. 18 ad ed. [P. 613; cf. Coll. 7.3.1]* = Bas. 60.3.3
— Sch. 1 [BS 3092/7 = Hb. V, 264]:* Kakdc 8¢ 6 vépog mpootédeike, el ddikamg
avnpétn oixkétne f| Tetpdmodov {dov: 00dE yap £k tod uévov dvarpedfvon tadto tikteton 6

L% 3

Akovihog, GAX 8te dvarpedi Gdikaog ...

The Ulpian text, which shows no difference between the version of the Digest and the
(partial) version of the Collatio, reflects itself in the Sch. 1 cit., where, nonetheless, the
mention of the ‘four-footed animal’ (tetpdrodov {®ov) is added. The expression merito
adicitur is translated with koA®G... Tpoctédeike (where the subject is 0 vopog, which is, on
the contrary, implicit in the Latin text).

40 Cf. Lenel, Palingenesia, 2, 522-526; Miglietta, Servus dolo occisus (note 24 above), 66 and 77; see
also beyond, D. 9.2.5.

41 Ulp. 8 ad ed., sub titulo ‘si quadrupes pauperiem dederit’. Rectius: Ulp. 18 ad ed. (ad legem
Agquiliam): Th. Mommsen, Digesta (ed. maior), 1, Berlin 1868, 278 n. 2, limits himself to underline
«sub titulo ‘si quadrupes pauperiem dederit’ adicit Coll.». Cf. the different position of P.E. Huschke,
Iurisprudentiae anteiustinanae quae supersunt”, 2, Leipzig, 1886, 554 (and n. 5); E. Seckel - B.
Kiibler, furisprudentiae anteiustiniae reliquias®, Leipzig, 1911, 356 (and n. 2); among the scholars,
ex multis, see lastly Cursi, Iniuria cum damno (note 37 above), 86; C. PELLOSO, Studi sul furto
nell’antichita mediterranea, Padova 2008, 184-185 n. 119. To this regard, I would like to emphasize
that the mistake about the mention of the book and the title «was not noticed» from Lenel,
Palingenesia, 2, 522, ad frg. 613, as I had already sustained in Miglietta, Servus dolo occisus (note 24
above), 60 n. 131, notwithstanding the critical remarks of E. Stolfi, ‘‘Citazioni and ‘dissensiones
prudentium’ nella tradizione dei testi giurisprudenziali in eta tardoantica. Alcune riflessioni’, in: C.
Russo Ruggeri [ed.], Studi in on. A. Metro, 6, Milano 2010, 201 n. 15. According to Stolfi, Lenel,
«pur non correggendo espressamente la nostra inscriptio, provvede a collocare Coll. 7.3.1-4 nella
disamina ulpianea (libro XVIII) del primo caput della lex Aquiliax». This is certainly true, but the fact
(which is not contested, nor it could be) remains that Lenel ‘does not correct expressly the inscriptio’,
and that, setting the text in book 18 ad ed., he makes the data ‘philologically’ misleading for the
reader who does not see the two versions (i.e. the versions of the lex Dei and of the Digest) at the
same time. My opinion — that I expressed at that time and that I here restate — is supported by the
circumstance that, with reference to the title ‘si quadrupes pauperiem dederit (E. 75)°, which belongs
equally to book 18 ad ed., Lenel, ibid., 520 n. 2, writes only «v. coll. 7, 3 rubr.», while in other parts
of his work — parts that I mentioned, for what concerned the research that I carried on at that time —
the eminent author of the ‘Palingenesis’ corrected such mistakes: see, for instance, just before, Lenel,
ibid., 520 n. 1, ad frg. 602 = D. 19.2.44: «libro septimo (VII pro XVII) inscr. F.». The motivation
mentioned by Lenel, ibid., 137 n. 5, with reference to Pomp. 19 [rectius: 29] ad Sab. [P. 744] is even
wider: «libro nono decimo (XVIIII pro XXVIIII) inscr. F. Falsam esse iscriptionem apparet et verbis
‘de hac actione [quod vi aut clam] ». As it can be seen, the mistake about the book number and about
the subject matter — expressed in the title — is expressly and painstakingly explained by Lenel — and,
in one case, about the same damnum iniuria datum.

42 Heimbach, Manuale, 242: «DOR. ind.: KaAdc ... avaipebfj ddikawg V. 264».
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“Servus latro insidians — fur noctu deprehensus

D.9.2.4, Gai 7 ad ed. prov. [P. 184] = Bas. 60.3.4

pr. — Sch. 1 ad Bas. 60.3.3 [BS 3092/9 = Hb. V, 264]:* ... Auéket édv Sodrov 6OV
Motevovto §y émPoviedovtd pot mept ™y Lonv wr) dvvndeig dAmc puAdEactat dvéiw,
ovk éykododpat. Puvotkdg yap Adyog Emrpémel uidrtey €va Ekaoctov £ovtOv €Kk TOD
gupepopévou kvdhvov ...

§ 1 — [BS 3092/11] ... Kai 0 vépog 8¢ O Svwdekddertog tOV &v vokTi
katodoppaviuevov kKA ékédevoey dvaipely, tva péviol mpdtov T00T0 ADTO HETA
Kkpawyfc émpaptopntat. TOv 8¢ &v Muépg katodneBévto kKAémmy tdte cuyywpel 6 vOpog
avaupedfivan, Ote Elpog meépetor, o pévror kol tdte petd Kpavyfg &mpaptipnTol
pdTEPOV, ¢ GLVELOPEV aTOV Emipepduevov AkGVTIoV, Kol TdTE adTOV Gvarpf ...

Pr. The text of the scholium seems to be a little wider, with some redundancies that does
not seem to alter the substance of the discourse: it is literally clarified that who is a thief
‘and’ puts my life in a pitfall can be killed by me with impunity ‘if I have no other chance
to defend myself”, and odk éykodoDpar (this verbal form seems to recall non tenetur in the
version of Coll. 7.3.1 [cont.]: Proinde si quis servum latronem occiderit, lege Aquilia non
tenetur, quia iniuria non occidit).”® Besides, the principle according to which naturalis
ratio permittit se defendere is restated: guowdg — kwdbvov. — § 1. Such principle is
missing in Bas. 60.3.4,% but it is mentioned in the continuation of the same scholium.*’
We must underline the incidental clause 8t Eipog émpépetar, which has no match in the
Latin text. Then, a second oyéMov follows, which constitutes an adnotatio,” as it is shown
by the classical introductive form onpeiwoat, which is functional to comment the rule just
mentioned.”

43 Miglietta, Servus dolo occisus (note 24 above), 77-78.

44 Heimbach, Manuale, 242: « DOR. a) ind. pr. §. 1.: Kaldg a v. auélet éav ... abtov avaipij V. 264».

45 Stephanus, Th.G.L., 4, 52-53, ’EykoAéw; for what concerns the juridical meaning of the passive form,
see E.F. Leopold, Lexicon graeco-latinum manuale, Leipzig 1852, 238 ad h.v.

46 Heimbach, Manuale, 242: « §. 1. legis deest in Bas. textu » (cf. BT 2750/2 = Hb. V, 264-265).

47 1am here alluding to the wide part kai 6 vopog — adtov avaupfi (lin. 11-16).

48 Heimbach, Manuale, 242: «b) ad pr.: Kaldg a v. onueiooor u. a. f. V. 265».

49 Heimbach, Manuale, 218 (‘Observanda’): «Practerea monendum est vocabulum adnotatio
omissum esse, ubi sequitur locus, ad quem illa adnotatio pertinet»; cf. also D. Simon, ‘Aus dem
Kodexunterricht des Thalelaios’, SZ LXXXVI (1969), 345; Pieler, Rechtsliteratur, 405-406; M.
Miglietta, ‘Xpnpatikn — éykAnpoatikn kotadikn. Giudizio civile and giudizio criminale nel tentativo
di organizzazione sistematica della giurisprudenza bizantina. I. Parte generale’, in: L. Garofalo [ed.],
11 giudice privato nel processo civile romano. Omaggio ad Alberto Burdese, 2, Padova, 2012, 515
and n. 16. Cf. Sch. 2 ad Bas. 60.3.3 [BS 3092/22 = Sch. 1, Hb. V, 264-265]: Enueincot, 81t puoIKDG
2pettan 101G Kvduvebousty £avtodg dtekdikely kod povede TOv Prolduevov, Ste un dAlmg Shvava
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Cont.: ‘Ad v. iniuria®®

D.9.2.5, Ulp. 18 ad ed. [P. 613]"' = Bas. 60.3.5

pr. — Sch. 1 ad Bas. 60.3.3 [BS 3092/16 = Hb. V, 264-265]:** Ei 8¢ xoi OV
sitvadinote petd odfpov pot mébvta mpoeddcag Gvélm, od dok®d Gdikwg dvapely
avtdv. Bl 8¢ kol poPndeic 1ov ék 10D kAémrov Bdvatov dvélm avtdv, od Katéyopat T
AxoviMe. "EBav 8¢ duvdpevog katacyely dkivddvag tov kKAéntnyv kal mopadodvatl adtdv
NBovARONV pdAlov dvehstv avtdv, dmedn Gdikwg adTOvV @ovedm, 1@ Kopvelim mepl
&vépogoviag katéyopar.”

§ 1 — Sch. 4 [BS 3093/11 = Hb. V, 265]:* T &v 1® vouw eipevov *INIURIAO
vénoov ) ¢ &mi Thc iviovpudpovp mpdg YPpwv <dv>ypficOar, ARG mopavoupwmg
dvnpfiodar kol map’ aitfav duiv. “00ev £60° te cuppPaiver kai Tov Akovihov kai TV
viovplapodp gk tod avtod @dktov TikTesOor Kai Yo yiveshHor kot T0d (MudoavTog
Stynoerg firot katadikac, EAANY uev vrep tnuiog, EAny 8 Onép thc VPpewe.™

[See D. 9.2.5.1 in fin.]* — Sch. 10 ad Bas. 60.3.5 [BS. 3093/26 = Hb. V, 266]:"
“Tviovpidpovp totvov &v Td Akovikio vooduev v (nuiav v mtap’ aitiov tod Evayopévov
cvupacav, £ kol py BovAduevoc (nudoo todto noinoey ... *"

§ 2 — [BS 3093/27] ... “O0gv &ntin, &l xota povouévon {nudoavtog Kivettat O
Akovihog. Kot 6 TTyacog fipviicato, émeidn pn divaron kobAma sivot &v 1@ Havopéve
@ ) Eovi Aoyopdy. Kol andig €otv 1 todtov yvdun. Apysl odv katd Tod
pawopévov 6 Axovthog, domep &l kol dhoyov tetpdmodov (Muidost, o ydpo T@
AkoviMe, G0 paddov Tff kovadpovredapie. Ei yap kol kepapig katd toxmv necodoa

£ontovg StopurdEat. It must be noticed that the comment is attached to Bas. 60.3.3, but actually it is
pertaining to Bas. 60.3.4.

50 See also supra, ad D. 9.2.3.

51 Coll. 7.3.2-3. In the version of the /ex Dei, the ‘night’ — as objective datum — substitutes the metus
mortis — as subjective datum (justification). The scholium follows the text of the Digest, at least with
reference to this point.

52 Heimbach, Manuale, 242: «Dor. a) ind. pr.: Kaddg a v. & d¢ kai tov eitva ... mepl avdpopoviog
ratéyopor V. 264 sq.».

53 A mapoamopny follows, and ends up the text: o tit. " ke@. ve’ Oep. ¢ kol .

54 Heimbach, Manuale, 242: «§. 1.: T0 év 1 vou® ... tijc tfipews V. 265».

55 The scholium continues and ends up with this reference: Zijrer Tit. ko keg. 1’ kai Pif. v’ keg. Ay
(which, as in the previous case — see the previous n. — comes from a later author: cf. H.J. Scheltema,
‘Subseciva III. Die Verweisungen bei den frilhbyzantinischen Rechtsgelehrter’, TRG XXX (1962),
355 ff. (356) = Id., Opera minora (note 7 above), 116-118.

56 The first part of Sch. 10 cit., though, concerns again the end of D. 9.2.5.1.

57  Heimbach, Manuale, 242: «§. 2.: Iniuriam [= Iviovptdpovp, BS] V. 266».

58 See supra, n. 56.
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nmooet pe, 00 yopa @ Axovidim. Ei 88 kol 0 {upog (npiag aitiog yévntan, dpyel mdiw O
Axovilog, od pévror, &l dvnpog mpdEiog dv movpéptatt (nmdost. Katéyetar yop odrog
@ AxoviMe, &medn kol Th eolptt kotéyetar, v SAmg dektikd¢ Kakfg 0Tt
TPOOLPEGEDG.

§ 3 — Sch. 17 [BS 3094/28 = Sch. 18, Hb. V, 267]:¥ KoArydpidc 1i¢ edyevij Kol
YreEovoiov padnmy w| kakdg ékminpodvta 10 mdeydev Epyov adtd cpodpde obtmg
gtommnoey Vi TV kohomodiov kotd Tod adyévog, Mg TOV OGOUANOV ToD ToudOG
gxpayfivar. Kol Aéyet Tovhavog pn katéyesot todtov 1 tvplovpidpovp mg yop Si18dEa
BovAdpevog érdmmoe Kai ody, m¢ HPpicar. Tov pévtot Akovidov dvapeipdrog édmrev
gig doov pydleton 6 molc ¥hattov S 10 Prapfivar tOv deOoApOV adTod Kol &ig T
Samavipora thg Oepomeiog T0D mordde.

Pr. Tt is missing in Bas. 60.3.5,” but it is mentioned in the continuation of the Sch. 1 ad
Bas. 60.3.3,°" and it specifies the activities of ‘holding and bringing’ (Suvduevog —
napadodvar adtov), which seem to echo, to a certain extent, the expressions in Coll. 7.2.1
(Paul.): qui eum comprehensum trasmittendum... Furthermore, it is affirmed, for reasons
of completeness (which is typical of the Byzantine sources), that the lex Cornelia concerns
murder (t& KopveMo mepl dvdpogoviag katéyopor). — § 1. We must point out the writing
of "INIURIAO in Latin letters — a sign of the truly old age of the source® — and the fact that
the Greek text ends up with the terms dAAnv pév dmep nuiag, dAny 8¢ Omep ThHe YPpeme,
coincident with alia damni, alia contumeliae in D. 9.2.5.1 (while this latter continues, and
ends up, with a further remark: igitur iniuriam hic damnum accipiemus culpa datum etiam
ab eo, qui nocere noluit — remark which is mentioned in the first part of Sch. 10 ad Bas.
60.3.5 [BS 3093/26 = Hb. V, 266])* — § 2. Sch. 10 starts with a first part that, as we have

59 Heimbach, Manuale, 242: «§. 3. Kaliyapiog V. 267». Cf. S. Schipani, Responsabilita ‘ex lege
Aquilia’. Criteri di imputazione e problema della ‘culpa’, Torino 1969, 291 n. 46, according to whom
the work of Dorotheus might be a xatd ndédog, and G. Valditara, Superamento dell aestimatio rei
nella valutazione del danno aquiliano ed estensione ai non domini, Torino 1992, 430 and n. 437, who
attributes to Dorotheus — but wrongly — also the Sch. 14 ad Bas. 60.3.5.3 [BS 3094/13 = Sch. 16. V,
267].

60 Heimbach, Manuale, 242: «pr. legis deest in Bas. textu» (and cf. BT 2750/5 = Hb. V, 265).

61 1 am alluding to section &1 82 kol — mept dvdpogoviag katéyopon (lin. 16-21).

62 See supra, n. 30.

63 With reference (again) to § 1 of D. 9.2.5 = Bas. 60.3.5, Heimbach’s edition points out the presence of
an adnotatio (mentioning two symmetric texts, i.e. Dig. 44.7.34 pr. and Bas. 52.[1.]33) of Dorotheus:
Heimbach, Manuale, 242: «b) ad §. 1. v. interdum utraque actio concurrit: Todzo véer V.
265». It seems difficult, though, that this adnotatio could be a text of Dorotheus, at least for what
concerns the mention of the text of the /ibri Basilicorum, which could not be known to such jurist,
and which was, evidently, added by some later author (for a similar phenomenon, cf. also Sch. 1 ad
Bas. 60.3.33 pr. [BS 3146/2 = Hb. V, 306-307]: see infra, in the comment to ad h.l, and cf. the
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just remarked, finds a match in the final part of the previous § 1 of D. 9.2.5 (Iviovpidpovp
totvov — t0dt0 énoincev). Therefore, the scholium appears to be rich in translitterations
(iviovptdpovyt. .. KoOAT. .. Tf Kovadpovredapia... 6 fupoag, and the interesting definition
of status mpd&og dv movPéprat’™ As in the connected fragment of the Digesta, the
jurist Pegasus is evoked (6 ITyacoc), but the name of Julian is omitted. — § 3. Even in this
part, the quotation of Julian (which is present two times in D. 9.2.5.3) is omitted. There is
again the translitteration 1§ iviovpidpovu (sott. dywyf).” The text matching with D.
9.2.5.3 = Bas. 60.3.5.3 is eventually commented by another scholium, which is meant to
clarify some doubtful points — each one of which is defined in the cathegory of the
auprporion.

D. 9.2.6, Paul. 22 ad ed. [P. 359] = Bas. 60.3.6
— Sch. 29* ad Bas. 60.3.7 [BS 3097/27 = Sch. 1*, Hb. V, 267]: “H ydp moAAy| T0D
d1dackdAiov tpaydng Oporoyovuévn otiv Guéleto . ..

The elucidation that reinforces the principle expressed — oporoyovpévn — is remarkable
and functional to point out a solution shared by the jurists as a communis opinio.

D.9.2.7, Ulp. 18 ad ed. [P. 614] = Bas. 60.3.7

pr. — Sch. 29%* [BS 3097/28 = Sch. 1*, Hb. V, 267]:* ... Kivév 8¢ 6 matip todTon
10D padnrod v Akovihov oo éhdrie dpydieton 6 moig AapPdvel kol Td SomaviuaTo,
Soa glg dmpéreroy kol Oepomeioy T0D ToudOg Samavdvtol.

§§ 1-2 — Desunt.

§ 3 — Sch. 32* [BS 3098/5 = Sch. 8*, Hb. V, 268]:” Ei 8¢ mop’ £répov dOnoelg
avetev dAAGtplov dodrov, Ilpdkovhog ¥Aeye wifte tOv @Ofcovta katéyecOor @

remarks of Brandsma, Dorotheus [note 20 above], 59). The text is, anyhow, Sch. 7 [BS 3093/20 =
Sch. 6 cpv., Hb. V, 265].

64 None of these terms is registered by Stephanus, Th.G.L. See, on the contrary, with reference to the
expressions Adto koVAna and {ueog, respectively, Mich. Psell., Poem. 8 (Syn. legum) 522 and 725.

65 Cf. Mich. Psell., Poem. 8.114 (moreover, see 8.115, which deals also with the lex Aquilia).

66 Heimbach, Manuale, 242: «ad §. 3. v. an ex locato, dubitat: Tovtéoriv V. 266»: the authorship
of such should be attributed to Dorotheus, according to Schipani, Responsabilita ‘ex lege Aquilia’
(note 59 above), 283 n. 33, 291 n. 46, 416. Cf. Sch. 14 [BS 3094/13 = Sch. 16, Hb. V, 266-267],
about which, once again, the translitterations kovdodktt and Aokdti seem to be not unworthy of
interest: cf., lastly, Matino, Lex et scientia iuris (note 10 above) 69 and 73.

67  Heimbach, Manuale, 242: «6. = 6. DOR. ind.: 'H yap moldij ... auéieio V. 267»: cf. Schipani,
Responsabilita ‘ex lege Aquilia’ (note 59 above), 417 n. 15.

68 Heimbach, Manuale, 242: «7. = 7. [...] DOR. ind. pr.: ‘H yop mold a v. kivdv 5é u. a. f. V. 267».

69  Heimbach, Manuale, 242: «§. 3.: Ei d¢ V. 268»: Schipani, Responsabilita ‘ex lege Aquilia’ (note 59
above), 319 and 468.
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AxoviM@ (0088 yap adtdg dvelhev) pnte OV @ONdévta, Emedn od map adtov &yéveto,
AL opa TOV @Ofcavta avtdy. Tpgoktodp 8¢ Spmg katéyetar O @Ofcag Mg aitiog Tod
Oavdrov yevépevog.

§§ 4-5 — Desunt.

§ 6 — Sch. 33* [BS 3098/9 = Sch. 23* Hb. V, 269]:" “00ev & 11c dvti
Ocpamevtikfic dvriddtov @dpuokov 848mKé Tvi, iu@axTtodp Katéyetol, domep Kol O
pepnvoTt Elpog dedwrdg. Eav yap 6 pepmvag £tepov avédy, 6 dedwkag adtd to Elpog ov
1) AKoviM@, GAAG TH IUpakKTOO KoTé ETAL.

§ 7 — Sch. 23 [BS 3097/15 = Sch. 25, Hb. V, 269]:"" Ei 8¢ dnd yepdpag
Kotakpnuvicn Tvd, gite &€ adthc thg @doeme dndintor kotaBvOicheig &v 1@ motopud
elre dmifoag OMyov kol komwOfvon duvnBeig kol kolvuPficot Hrndf tf Blg tod motopod
Kol tedevtiioet, 1@ AxoviMe katéyetor 6 vbfjoag adtdv, domep Ste moudiov TpoctOinya,
KoTd TéTPOg.

§ 8 — Deest.

Pr. 1t is to be noticed the incipit, which is wider in the Greek part. — §§ /-2. These are
missing.”” — § 3. The beginning of the paragraph declares that its subject is an occisio
(Gvethev dALGTpLOov Sodrov). Besides, such concept returns also in the final part (6 ®0Ycag
— yevdpuevog), which widens again the content of the matching text of the Digest; then, the
text says that the first person to act is not obliged by means of the lex Aquilia (1®
AxoviM@). Furthermore, the mention of the opinion of Proculus occurs in both texts: the
jurist, in the Byzantine text, £ eye, while, in the Latin text, he scripsit. It must be noticed,
to this end, that the Greek text shows, so to say, a major internal coherence in respect to D.
9.2.7.3, and a tighter connection to the first caput of the Aquilian plebiscite — which is its
proper palingenetic location: so the text correctly does not deal only with ‘causing
damage’, but explicitly with the ‘occisio’ in every part of its structure. Eventually, the
occurrance of the actio in factum, mentioned by the typical translitteration ippaktody,
coincides with the occurrence in the Latin text.”” — §§ 4-5. Missing. — § 6. The first part of

70 Heimbach, Manuale, 242: «§. 6. a v. Unde adfert ect.: ‘Ofecv V. 269». The Byzantine text, though,
finds its match in the second part of D. 9.2.7.6 (Unde adfert — sed in factum).

71 Heimbach, Manuale, 242: «§. 7.: Sch. 25. Ei ¢ V. 269».

72 Be it said here, for the continuation of this essay, that, when it is here affirmed that the indix of one of
the jurists (whom I am here investigating) ‘does not contain’, ‘does not recall’, et similia, texts
matching with a text of D. 9.2, or when it is affirmed that the text is ‘missing’, this cannot be
interpretated univocally as evidence for the ‘original absence’ of the Greek text. Such Greek text can,
simply, not have been saved.

73 Term not registered by Stephanus, Th.G.L. See, though, Mich. Psell., Poem. 8.182 (iv ¢dxtovp),
8.507, 8.574, 8.582 and 8.814 (and also iugdktovp, in 8.354 and 8.568). Cf. also M. Miglietta,
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the Greek paragraph, which should match with the Latin Celsus autem multum interesse
dicit — in factum actione teneatur, is missing. Therefore, the text starts from unde..., in
fin., and matches in its substance with Ulpian’s text, with a redundance &dv ydp 6 pepnvog
— 10 Elpog. Furthermore, the same actio in factum is mentioned (two times) in the usual
form ippoxtodp. — § 7. There is no mention of the jurist Celsus, and the content —
notwithstanding some small excess of language in the Greek version (koil komwOfvor
duvnBeig kal kolvpfRoon Tn0f) — coincides with the original text. — § 8. Missing.

D.9.2.8, Gai 7 ad ed. prov. [P. 185] = Bas. 60.3.8

pr. — Deest.

§ 1 — Sch. 4 [BS 3099/12 = Sch. 5, Hb. V, 270]:™ Ei 8¢ xai povMov xatd dreipioy
un duvnBeig &moyely v Opuny T@V HoLVAGV oitiog yévntot tod cuvipiBfivar Sodrov &
avTdVv, Kotéyetar Mg KoOAmav dpapticac. TO avtd £otwy, &l kai 6T doBévetay adTod
nepryéyove T@V povddv. Kol pnde vopulécho dducov 10 d1a v 10D odpatog dobiveioy
ag aftiov Thg PAEPNG adTov Kotéyeshar émidevoty ydp Tic ovk deiiel mowEly, Hvep
o1de N SHvacbon motelv, | eidévar dpefher, Mg od SHvartar Kai odde ypn miv dAlov
aoféverav Al mlApov yivesOar. Ei 8¢ kol fmmov tig Opunv ) duvndf &veykely
dnetpog adtd kodeldpevog N &€& dobevelag aitiog &tépo (nplag yévntar, kol odTog TG
Axovide katéyeton.

Pr. For what concerns the textual comparison, in the text attributed by Heimbach to
Dorotheus the part referring to the principium of D. 9.2.8 is missing. — § /. The Sch. 4 is,
on the contrary, widely matching in its content (even in the words: culpale] mentioned
through the translitteration koOAma[v]) with the addiction of an elucidation that cannot be
found in the Digest version: émitijdevoty — od dbvatar.” The end — implicit in D. 9.2.8.1 —
is also matching — t@® AxoviMe kotéyetat.

D.9.2.9, Ulp. 18 ad ed. [P. 614] = Bas. 60.3.9

pr. — Sch. 1 [BS 3100/2 = Hb. V, 27117 "Edv {otpbuora Poridnua Hrotr mdowv
YmoPdAn yovauki, 1 8¢ tehevtiion, dactiler 0 AaBedv, o &l pév tolg 1dlong xepoiv
Vrébnke 10 BorOnpa, S6EN adtn Tepovevkévar TV yovaike: €l 8¢ Tf yovaiki £8wkev, vo,

‘Trasmissione del testo e giurisprudenza bizantina: la tutela pretoria da Dig. 9.2 a Bas. 60.3 - Profili
lessicali’, SCDR XXVI (2013), 273-326 (passim).

74 Heimbach, Manuale, 242: «8. = 8. DOR. ind. §. 1.: Ei d¢ kod poviiwv V. 270».

75  Besides, the whole section kai undg vopuléobm — dg ov dVvarar is much wider than the matching text
of the Pandectae. Such point could be worth further investigation.

76  Heimbach, Manuale, 242 ad D. 9.2.9 pr.-1: «DOR. a) ind. pr. §. 1.: ‘Eav iawpduca V. 271»: cf.
Schipani, Responsabilita ‘ex lege Aquilia’ (note 59 above), 468.
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gavtfi todto VmoPdAn, T ipgokTovn Katéyeton, &medn oitiav Oavdrov dedwkévar
motedeTal, o0 Py AvnpnkévoL.

§ 1 — Sch. 2 [BS 3100/7 = Sch. 1, Hb. V, 271, cont.]:”" "Edv g §j xord Blav
nopowvécag Emyén katd tvog edpuoxov 1 TOV 610 6téuaTog Kotamvopdvav ) 816
koxi{oTov papudkov émBovievon tivi, katéyeton 1@ AxoviMe, domep 1 YroPfarodoa.

§ 2 — Sch. 4 [BS 3100/11 = Hb. V, 271] - [2, 3. -]:" Kvpiikov. ‘O ud @ovedoog
kol épebicag mmov kol momjoog &g motopdv mecelv, ®¢ GmoAfofor TOV immdTny,
tpupdrrovp katéyetat, kol 0 EmBoviedoag Tvi, va dAAog odTOV GvELY.

§ 3 — Sch. 8 [BS 3101/6 = Hb. V, 271]:” Edv innalépevov tov éuodv olcétmv od
Tov Ttmov mAREag mapeokevacag KatokpnuvicOfivar &v motaud, fpueaktog didotar Katd,
c0D. [Cf. Sch. 4 ad Bas. 60.3.9[2.]: KvpiAdov. [...] xai 6 émPoviedoag tvi, Tva dAkog
avtov Gvéan].

§ 4 — Sch. 11 [BS 3101/12 = Sch. 12, Hb. V, 272]:*° Ei &v 16 nailewv dxovtic
GvéAS, xdpa 1@ Akovikio, ov py 8te &v KAumw TV Taldviav Topldv Tig Gvoiped, i
| kot émridevsty Tic odtd Sédwxke ... M

Pr. Variations regard, in the Greek text, the addition fitot néowv dmofdhy; the reference to
the ‘potion’, added to the medicine; but, most of all, the position of the verb (in the form
vroPdAy), which — if we translate it with the Latin supponere — expresses immediatly, but
unproperly, one of the two elements of the distinctio set by Labeo. The (neutral)
elucidation v yuvaika of the sentence 86EN ot me@ovevkévor v yuveika, the
quotation from Labeo (matching with the original Latin) and the granting of the actio in
factum (also matching with the original Latin, and here, as usual, called ippoxtodp) are
also worthy of mention. — § /. The general concept of other kind of medicine - (1 ...
Kotomvopuévav) expresses, in a shorter way, the quotation vel clystere vel si eum unxit.
The rest seems to be similar to the original. — § 2. D. 9.2.9.2, which the (pseudo)
Dorotheus does not mention, is, on the contrary, re-elaborated by Cyrillus, in a brief but
complex text, where we find the translitteration ip@dktovp: a translitteration similar to the
other that we have seen many times in the writing of the jurist located by Heimbach in

77 Heimbach, Manuale, 242 ad D. 9.2.9 pr.-1: cf. the preceding n.

78 Heimbach, Manuale, 242: «CYR. ind. §. 2. 3.: Sch. 4. Kvpiidov V. 271».

79 Heimbach, Manuale, 242: «§. 3.: ’Eav izzalduevov V. 271». Cf. also Sch. 4 ad Bas. 60.3.9[.2] [BS
3100/11 =Hb. V, 271], and see supra the preceding n.

80  Heimbach, Manuale, 242: «§. 4.: Ei é&v 1@ moilev ... avt® Oédwre V. 282»: cf. Schipani,
Responsabilita ‘ex lege Aquilia’ (note 59 above), 419 n. 17,458 n. 12, 471.

81 The following sentence (1 yap BraPepd moryvio kodAna owkev) refers to D. 9.2.10, and is here
reported in its proper location. Heimbach, Manuale, 242, about D. 9.2.9.4, recalls the indix of
Dorotheus (i.e., the scholium) only to the words adt® 8é6wke, and, about D. 9.2.10, refers: «DOR.
ind.: Ei év 1@ mailerv v. 1 yop Blafepo woryvio kobira éotiv V. 272.».
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Dorotheus, but here the accent is the same of the Latin pronunciation.” Regarding the
same text — and this is an element of relevance — Cyrillus only mentions the final part of §
3 D. eod. (quemadmodum si — ab alio esset occisus): koi 6 EmBovledoag — Gvén. After
this premise, it is necessary to underline that having defined as ‘complex’ the text of
Cyrillus does not contradict the opinion of the scholars, according to which his i€ was
characterized by his aphoristic and icastic style, so that his writing was, sometimes,
qualified as kot émropv (i.e. breviter scriptum).” The point is, such text appears to be
complex because it involves both § 2 and § 3 of D. 9.2.9, and because, though very
synthetic, it does not omit any element of the original paragraphs.* — § 3. In the Greek
version, the part referring to the sentence atque ideo homo perierit (where, incidenter
tantum, we can remark the use of the term somo to mean the slave) is missing.® Besides,
the Greek text ends up with the part matching with in factum esse dandam actionem
(where the expression in factum is not translated with the usual ipeaktodp, as in the
previous occurrencies,*® but with fupaxtoc); the whole quotation from Ofilius (Ofilius
scribit — ab alio esset occisus) is missing.”’” — § 4. The text, in this part, seems relevantly
compressed, though it includes the whole content of the matching text of the Digest. At
the end of the oydhov, we find the sentence M yap Brafepa maryvio kovirg Fowkev (with

82  See also Mich. Psell., Poem. 8.354 and 8.568 (who uses both forms: ipgdxtovp and ipgaxtodp).

83 Cf. Mortreuil, Histoire du droit byzantin, 1 (note 4 above), 137-138.

84  Cyrillus, together with Stephanus, is often meaningfully called by later jurists as 0 ivéwkevtic:
Heimbach, Prolegomena, 16 (col. ).

85 The linguistic element — i.e. the use of the term somo instead of servus, where the latter precedes the
first (servum meum... homo perierit) — being such questions connected with the discussion about the
first caput of the lex Aquilia, confirms what I sustained in Miglietta, Servus dolo occisus (note 24
above), 20 ff. (31 ff., in particular), i.e. that the reflection of the Roman jurists about the concursus
legum between the Aquilian plebiscite and the lex Cornelia de sicariis could be suggested by the
coincident terms (occisio hominis) which are present, as a technical phrase, in both norms. Be it said,
incidentally, that such point was evidently missed by A. V6lkl, review of Miglietta, ibid., SZ CXXII
(2005), 318-319, who, because of such, enlarges upon issues which are actually not much relevant to
the question I considered. I will have a further opportunity to return, widely, on the erroneous
interpretation of V6lkl and on his method — which, as Enzo Nardi (review of Volkl, Die Verfolgung
der Korperverletzung im fiiihen romischen Recht, SDHI LI [1985], 533) already noticed with his
authority, is characterized by «accantonamenti» and «reiezioni di altrui punti di vista [...] non di rado
un po’” sommari e sbrigativi» — in M. Miglietta, Servius respondit, 2 [forthcoming].

86  Cf.D.9.2.7.3, Sch. 32* ad Bas. 60.3.7[.3] [BS 3098/5 = Sch. 8*, Hb. V, 268]; D. 9.2.7.6, Sch. 33* ad
Bas. 60.3.7[.6] [BS 3098/9 = Sch. 23*, Hb. V, 269]; D. 9.2.9 pr., Sch. 1 ad Bas. 60.3.9 [pr.] [BS
3100/2 =Hb. V, 271].

87 Lastly, about the palingenetic location of D. 9.2.9.3, with reference to the work of Ophilius, see P.
Biavaschi, Caesari familiarissimus. Ricerche su Aulo Ofilio e il diritto successorio tra repubblica e
principato, Milano 2011, 66 and n. 63 (about which see M. Miglietta, ‘Trebatius peritior Cascellio,
Cascellius Trebatio eloquentior, Ofilius utroque doctior. A proposito di un recente studio dedicato ad
Aulo Ofilio’, Annaeus X [2013] 118-140).
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another translitteration, koVOAmq, near &v kdum),*” that actually mirrors the following
fragment from Paulus saved in D. 9.2.10 (= Bas. 60.3.10).* What should be considered as
an adnotatio (which we owe again, according to Heimbach,” to Dorotheus) is finally
ascribed to the text.”

D. 9.2.10, Paul. 22 ad ed. [P. 360] = Bas. 60.3.10
— Sch. 11 ad Bas. 60.3.9 [BS 3101/12 = Sch. 12, Hb. V, 272]:" ... 1 ydp Profepa
naryvio koOAmg Eotkev.

Beyond what we have here observed with reference to D. 9.2.9.4, the frequency of another
typical translitteration must be remarked, in the dative case, koVvAmq.”

D.9.2.11, Ulp. 18 ad ed. [P. 614-615] = Bas. 60.3.11

pr. — Deest.

§ 1 — Sch. 42* ad Bas. 60.3.11. 12 [BS 3105/14 = Sch. 4, Hb. V, 273]:>* "Edv éAlog
pev xoatdoyn TOV Suov olkétny, £tepog 8¢ AvéAny avtdv, O pev Katacyov odTOvV Th
ipueaktodp Kotéyeton O aitiog tod Bavdrtov yevduevog, O 88 dvelov @ AkoviMo ...

§ 2 — [BS 3105/16] ... ’Eav 8¢ molhol tOV &udv oikétmy éromtnoav Kol
dtededmosy, Bopey, &l ndvieg O¢ dveddvieg adtov katéyovtar T@ Axoviko. Kol &l udv
detevotan, &k ThG Tivog mANyfc dvnpétn, Ekelvog dg povevcog katéyetar TodTov 8¢
detcvupévon mdvtag dpolmg g Gveldvtag eine kotéyeodar 6 Tovaovde. — Sch. 11 [BS
3102/25 = Sch. 13, 1 pars, Hb. V, 273]:" Tlpbokertar &v 1@ “Tvducr oddeig yop

88 The term kdumog is registered by Stephanus, 7h.G.L. V, 925 («Campus, oppidumy).

89 See beyond, Sch. 11 ad Bas. 60.3.9.

90  Heimbach, Manuale, 242: «b) ad §. 4.: Ei év @ mailetv ... adtd dédwre V. 572».

91 Sch. 12 [BS 3101/15 = Hb. V, 272, cont.]: Todto véel katd ™y gipnuévny dwipeov ivotit. & tut. 7/,
8t dav dxovie moilov § yopvalduevoc povedom mapidvra §odrov, el uév otpatidng eiud, kol &v 1@
cuviifer 10D yvpvaciov tén yéyove todto, AvedbuVig eip el 8¢ dAhayod, § dudtng Ty,
Omdkepar ididy yop v Smhoig yopvdlesbar od vevéuotal. The text is here wholly reported to
highlight that the didactical reference that it contains (ivotit. § t1t. ¥') could be actually a reason to
exclude that Dorotheus is its author: see supra, n. 29.

92 See supra, n. 81 (and see also the text to which it refers).

93 Lastly, see the wide and remarkable article of J.-D. Rodriguez Martin, ‘El campo seméntico de
‘cvlpa’ en las fuentes juridicas bizantinas: cuestiones de lexicografia juridica’, SCDR XXVI (2013),
189-215.

94 Heimbach, Manuale, 242: «DOR. ind. §. 1. 2.: 'Eav dAlog V. 273 et ‘Exni ouoiw a v. 00deis yap u. a. f.
ibid.» (cf. Schipani, Responsabilita ‘ex lege Aquilia’ (note 59 above), 469): the second reference, on
the contrary (that corresponds, in Scheltema’s edition, to Sch. 11 [BS 3102/25]), should not belong to
(the pseudo-) Dorotheus, but to Stephanus: see supra, n. 8.

95 Cf. preceding n.
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k] ’ a0 .y 7 ) T 173 3 \ ’ ] \ 7
amaAldTTETOL TOD AKOVTAMOV €€ MV ETEPOG MUAPTNKOG KATASIKALETAL, ENXEON TOWN £0TL
70 8180puEvOV.

§§ 3-4 — Desunt.

§ 5 — Sch. 49* [BS 3106/6 = Sch. 24, Hb. V, 274]:* Ei 8¢ ol Tic 1dva Epebdicet kol
nopockevdoet adtov Soxely Etepov, el kai un atdg Kotelye Tov kdva, Spwg 6 TIpdroviog

A ~
3{dwot oV Axovibov kot adtod: O 8¢ ‘Tovaavde, &l puév T avtov katéymv OV Kdva
’ ~ ’ e 5 3 A ’ k) k) a \ k) L B \ \

nopackevdoel onydfival tva VT aVTOd, SOMCL KAT oVTOD TOV AKOLIMOV' €l O Un
KatacyOv OV Kdva aitiog yévntot tod Ppdpatog, tdte ™V ineaktodp Sidwot kot avtod

§ 6 — [BS 3106/10] ... Agondtn 8¢ pdve t0d PraBéviog fi dvonpedéviog Tpdypotog
dtdotar 6 Axovihtog 6 Spektog: 6 yap odtikog kot dAkotg appdiet.

§ 7 — Deest.

§ 8 — Sch. 31 [BS 3103/28 = Sch. 30, Hb. V, 275]:" "Edv 6 Povogpide Soviedmv pot
otkémng Tyf § nmwdq, 1 {neaktog dywyn dpudiet pot, ody & Akovikiog, &meldn wij ipt
deomdng avtod.

§ 9 — Deest.

§ 10 — Sch. 40 [BS 3104/24 = Sch. 33 cpv., Hb. V, 276]: Kvpiidov. ‘O

5 / v 5 / ~ 37 98
OVGOVPPOVKTOLAPLOG KAl O <OU>GOU(XPIOQ Kwel ovutidov ...

Pr. Missing. — § 1. As for what concerns the variations between the texts, the first
difference does not seem to be of substance: we have an actio in factum (expressed in the
usual form ipuaxtodp), and the Greek text specifies that the slave is ‘mine’ (tov &udv
oikémv... uov...). But the Greek text is, in respect to the Latin version, expanded, because
it specifies that he who held the victim must be considered as ‘who caused his death, and
who really killed is subject to the lex Aquilia’.”” — § 2. It is expressed through two scholia
(i.e. the second part of Sch. 42* and the Sch. 11 ad Bas. 60.3.11), the second of which
begins with the mention of its origin: mpdokerton év 1@® “Ivduct. The first comment
confirms the text from Ulpian to the words teneri lulianus ait, and the second comment
goes from the words ef si cum uno agatur to the end. The variations do not seem to be of
substance: in the case of plures, we have the elucidations €uov, for the slave, kol
dtedednosy, and, once again, t@ Axoviki. But the Sch. 11 [BS 3102/25 = Sch. 13, Hb.
V, 273: Tlpbokerran — “Tvdikt: xAx.] does not belong to Dorotheus, because such text is to

96 Heimbach, Manuale, 242: «§. 5. 6.: Sch. 24 Ei ¢ V. 274».

97 Heimbach, Manuale, 242: «§. 8.: Sch. 30. Eav fova... avtod V. 275». Scheltema’s edition diverges
from Heimbach’s edition in some (not meaningful) points.

98 See what I have observed beyond, in the comment to D. 9.2.12 = Bas. 60.3.11.

99 Such principle is coherent with the setting-out of the problem and seems even to fill a logical gap in
the Latin text.
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be considered as coming from the indix of Stephanus, as De Jong seems to have
demonstrated.'” — §§ 3-4. Missing. — § 5. This derives from the first part of the Sch. 49*
ad Bas. 60.3.11 [BS 3106/6 = Sch. 24, Hb. V, 274]. There, the textual chain between
Proculus and Julian (in the same order) is saved, and the actio in factum (with the
translitteration ipoaktodp that we have remarked many times) is also confirmed. — § 6.
This is given by the final part of Sch. 49%; but, with reference to such, it is to be said that
the meaning of the original text is somewhat distorted. If, in D. 9.2.11.6, it is stated /egis
autem Aquiliae actio ero competit, hoc est domino, by such defining, with the word herus,
the borders of the capacity to be made plaintiff, in the Greek version it is stated, instead,
that the actio directa of the lex Aquilia (& Axovihog 6 dipextoc) is granted only to the
owner (mentioned with the general term Seomdtng) of the damaged or destroyed res
(which is, literally, ‘killed’ — as this is the typical verb used in matter of lex Aquilia — and
which becomes, by metaphore, ‘destroyed’: toD dvarpebévrog Tpdypatoc), while the actio
utilis (mentioned with the form 6 ovtihog) is granted to the others.'” It is probable that,
for the Byzantine jurist, the distinction between the archaic herus and dominus was not,
for the purpose of his reasoning, interesting or understandable. However, it is certain that
the whole problem of the extention of the Aquilian defences to the non domini is here
generally exposed, by what concerns the solution of the case.'” — § 7. It is not present in
the indikes. — § 8. Two translitterations (Bovoide and also {upaxtog'®) are here to be
remarked.'™ In the text it is specified that the servus bona fides serviens was ‘wounded or
damaged’ (mAnyf fi (\uw0f). Though the subject of the sentence is changed, the text
mirrors the solution of Ulpian. It can be noticed, though, the elucidation &medn pj eip
deondtng ovtod'” that works as ratio decisionis, and that, to a certain extent, connects this
part of the Byzantine work (matching with D. 9.2.11.8) to what is observed by the
(pseudo-) Dorotheus with reference to § 6. — § 9. Missing. — § 0. It is mentioned only
in the indix of Cyrillus, which is also rich in translitterations (see the expressions

100 De Jong, Stephanus (note 8 above), 25. See also, for completeness, Sch. 10 [BS 3102/23 = Sch. 13,
Hb. V, 273], which also alludes to the indix of Stephanus (which Heimbach, not without substantial
reasons, considers as a part of the same Sch. 11 cit. [BS]).

101 Translitteration which is not registered by Stephanus, Th.G.L., but it is present in DuCange,
Glossarium ad scriptores mediae et infimae graecitatis, 1067, ad h.v. Mich. Psell., Poem. 8.503-505,
8.564 and also 8.686, talks about ‘actio utilis’ (00tihog) and ‘directa’ (8ipéxtog).

102 Cf, in particular, Valditara, Superamento dell’aestimatio rei (note 59 above), 304 ff.

103 The term {paxtog appears here again: see supra Sch. 8 ad Bas. 60.3.9.3 [BS 3101/6 = Hb, V, 271].
Such term returns in many other scholia, which is a sign of the fact this was a term entered into the
Byzantine current juridical language.

104  About the term Bovagide: see Mich. Psell., Poem. 8.235 and also 8.563.

105 Heimbach, Manuale, 242, does not mention such part as matching to D. 9.2.11.8.

106  See its comment just supra.
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ovsovEpovkTovdprog...""” odcovdprog... odtihov,'™ for the part which we are here
interested in, and mpompietapiov. .. odcodepovktoc'® for the other part, which refers to D.
9.2.12'"%). Moreover: the correspondance with D. 9.2.11.10 goes only from the beginning
of the scholium to the word odtidov.""! The continuation matches with the content of D.
9.2.12 (xai katd tod — apudoac 6 ovcodepovktog), to which the mention of
corresponding texts ({4tet Pif. U . ¥ ke@. { Oep. v 8 & xai Pif. 1’ tit. o xeg. 10 10
téhog) is added. This latter addition, though, cannot but derive from a later author, because
it refers to the Basilica (Bas. 10.3.7[.3-5],'"” and Bas. 16.1.17 in fin. [= § 3]), that Cyrillus
certainly could not quote. Because of such, though the Fabrot edition corrected Ogp. v’ &' €
with Ogpt. ¢ 8ty. €,'” such emendation, even if understandable, does not express the truth
of the text.

D. 9.2.12, Paul. 10 ad Sab. [P. 1805] = Bas. 60.3.11'*

— Sch. 39 ad Bas. 60.3.11, 12 [BS 3104/19 = Sch. 33, Hb. V, 276]:'" Ei 8¢ kai
adt0c 6 mpompietdplog 1| Tpavpation N Gvédy OV olcéty, ka® ob o TOV
ovcovepovkTov, didotal ot & ovtihog Akovidog kot odTod WPOG THV  TOD
0DGOVPPOVKTOL dloTipnoty kol AvakA® &uantodv gig Todmicm dviantov ard Thg TAnyfig Kol
glg éketvov 1OV ypdvov dvapépm TV dratipmoty, &v @ pimo {pprolé Lot 6 0dGoHEPOVKTOG.

— Sch. 40 ad Bas. 60.3.11, 12 in. [BS 3104/24 = Sch. 33 cpv., Hb. V, 276]:""¢
Kvpiihov. ... kai kotd Tod v mpompietapiov &xovrog. ‘O 8¢ &viantdg dvarxhatar Kol gig
0V ypdvov, ke Ov olne Ny dpudoag 6 odsovepovkToc.'!’

107  Idem as above-mentioned. About the form odcov@povkTOVLApLOG See again Mich. Psell., Poem. 8.234.

108  These terms do not appear in Stephanus, 7h.G.L.

109  Cf. Mich. Psell., Poem. 8.177.

110 See just beyond

111 Heimbach, Manuale, 242: «CYR. ind. §. 10.: Kvpildov ... odtidiov V. 276».

112 As evidence that, also for what concerns Bip. U tit. ¥ xeg. { Oep. v & €, we are dealing with the libri
Basilicorum, see the text just following, which is matching with D. 9.2.12 = Bas. 60.3.11, and
concerns similar issues. Therefore, a later author could have inserted the textual reference at the end
of the text of Cyrillus.

113 Cf. Hb. V, 276 n. n: see C.A. Fabrot, Tdv Bacthk®dv Tedyog Z'., Paris, 1647, 76 B-C [Sch. g-x,
CYRYLL].

114 Heimbach, Manuale, 242: «Cf. Ai porai cap. XXIV. §. 1» (see, therefore, the final part of Rhop. 24.1
[ed. Sitzia, 127-128] which recalls D. 9.2.12 = Bas. 60.3.11).

115  Heimbach, Manuale, 242: «DOR. ind.: Sch. 33. Ei d¢ kai V. 276x; cf. C. Ferrini, ‘La legittimazione
attiva nell’actio legis Aquiliae’, RISG XII (1891), 161-189 (177) = Id., Opere, 5 (note 33 above),
191-219 (207).

116  Heimbach, Manuale, 242: «CYR. ind.: Kvpiddov a v. kai kaza ... obcodppovktog V. 276».

117 A mopomopm ends up the text (Zzer Bif. U tit. ¥ keg. ¢ Oep. v/ & & kol BiB. &’ tit. o kep. 1 10
téh0g): see supra what I have already observed about D. 9.2.11.
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The text, attributed by Heimbach to Dorotheus is, as already observed, rich in
translitteration (in the following order: mpompietdploc... 00GOVPPOVKTOV... ODTIAIOGC. ..
0060VPPOVKTOV. .. odsovPpovkToc),'® as well as the text of Cyrillus.'’

D.9.2.13, Ulp. 18 ad ed. [P. 615] = Bas. 60.3.13

pr. — Deest.

§ 1 — Sch. 8 [BS 3107/24 = Sch. 5, 1 cpv., Hb. V, 276]:"*° "Edv 11 é\ed0epog dv
kol Bovaeide doviedwv pot (nuudon pe, kotéyetol por 1@ AkoviMe Stoyvwcbeig &v
Votépoig EredBepoc.

§ 2 — Sch. 13 [BS 3108/4 = Sch. 8, Hb. V, 277]:"*' "Edv Sodrog tig dnpocereicTton
KAnpovopiag Gvonpedij, &nedy deomdty odk Eyet, Tig kvijoel OV Akovihov, nTion.
Kol Myer 6 Kéhoog émedn 6 vopog fPovlidn guidrtesbor 1@ deomdry 10 AlHuiov,
appéCet T KAnpovouia 6 Axovitiog, kal Gdttedmv petd todto 6 Kpovépog KTdtal adTov
£a0Td.

§ 3 — Deest.

Pr. 1t is missing in the indikes."”> — § 1. We find the translitteration Bovagide,'” but, most
of all, a first elucidation (by which the liber homo b.f. serviens ‘damaged me’: {nudon
ue), and a second and final elucidation, which is absent in the text of Ulpian (Siayvoc0gig
gv Votépoic éhedBepog) — of which text, moreover, the quotation from Julian is not
recalled. — § 2. This further Greek text, attributed to Dorotheus, appears to wholly reflect
the stylistic constants of the texts that we have analysed before: this includes the (quite)
literal transcription of the sentence et ait Celsus with the simmetrically perfect
transcription kol Aéyst 6 Kéhoog, and the use, in the final passage, of the (translitterated)
verb form ddtedwv.'** Hence the text seems to be faithful to the original: 0 d{ijuov
correctly mirrors damna,' to which the adtov of the end xtdton odtov Eavtd is

118  As I have partly already observed, these terms are not registered by Stephanus, Th.G.L., but some of
them are contained, on the contrary, in the work of Psellus (see supra, nn. 107 and 109).

119 About this latter, see supra the comment to D. 9.2.11.10.

120  Heimbach, Manuale, 242: «DOR. ind. §. 1.: Edv rig¢ V. 276».

121 Heimbach, Manuale, 242: «[DOR.] §. 2.: ‘Eav dodlog V. 277».

122 Nonetheless, a mapamopnt| is ascribed to such pr., which Heimbach attributes to the Anonymous
(Heimbach, Manuale, 242: «ANON. ad pr.: Sch. 1. Avdyvw0i ... Sotepov V. 276»). Such mopoamopny is
Sch. 1 ad Bas. 60.3.13 [pr.] [BS 3107/11 = Hb. V, 276]: « Avdyvwdt tir. o dvy. ¥ [sed B, Hb.] kai
B1B. 1 tr. B’ Sry. vp Oep. Yotepovy.

123 As I have already observed, this is a translitteration not registered by Stephanus, 7h.G.L., but by
Psellus (see supra, n. 104).

124  This is absent in Stephanus, 7/h.G.L., but it is mentioned by DuCange, GLGr., 26, s.v. Aditevew. The
same verb in the infinite form, G8itedewy, is present in Mich. Psell., Poem. 8.233.

125 Stephanus, Th.G.L. 1, 7824, s.v. A{juog: «Item 10 d{fjuovy», substantive, Indemnitasy.
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connected. It is to be remarked, though, that the servus is hereditarius, with regard to a
‘not yet accepted inheritance (§0dLog Tfig dnposelevioton kAnpovouiag)’, but this does not
change the point, because such datum is implicit also in D. 9.2.13.2 (as it derives from the
end quare adita — poterit experiri). — § 3. Missing.

D. 9.2.14, Paul. 22 ad ed. [P. 361] = Bas. 60.3.14
— Deest.

The text matching with D. 9.2.14 had not been saved. The similar absence of what
matches the preceding § 3 of D. 9.2.13, which constitutes a logical premise to D. 9.2.14,
could be considered as meaningful. In this respect, some palingenetic solutions had been
proposed, according to which frg. 14 should be inserted after the word adquisita of D.
9.2.15 pr., Ulp. 18 ad ed.,"” or after the whole principium of the same text.'”’ Now, let
alone the fact that, in this way, texts would be unproperly forced,” even the structure of
the libri Basilicorum — and the system of the various scholia connected to them'” — seem
but to repeat the sistematic order adopted by the Compilers in D. 9.2, which is a sign that
the same order was found in the works of Byzantine jurists used as a basis for the drafting
of Bas. 60.3: Bas. 60.3.13[.3] = D. 9.2.13.3 — Bas. 60.3.14 = D. 9.2.14 — Bas. 60.3.15
[pr]=D.9.2.15pr."”*

126  See P. Kriiger, CIC., Digesta, ad h.1.

127  Cf. again CIC., Digesta, ad h.l., where such proposal is attributed to G. Segre, ‘Note esegetiche sui
legati’, in: Studi in on. V. Scialoja, 1, 253-254 n. 1, now in Segre, Scritti giuridici, 2, Roma 1938,
442-443 n. 1. Actually, the suggestion of Mommsen-Kriiger does not seem to be inferable from the
article of the Italian Scholar. As further evidence of this, it can be noticed that Levy - Rabel, Index
intpl., 1, 114, ad D. 9.2.14, do not refer the opinion of Segré (and Iid., Suppl. 1, 148, do not even
register D. 9.2.14). Segre, actually, in a parenthetical clause, suggests to confront «ft. 13 § 3, fr. 14 D.
9, 2» (Lc.), in a way that seems to confirm both the order of the Digest, and what I have sustained
here, i.e. that D. 9.2.13.3 is the logical premise of D. 9.2.14. Nonetheless, the presence of some
textual corruption. Cf. Lenel, Palingenesia, 2, 525 n. 1 (ad D. 9.2.15 pr.).

128  See already M. Wlassak, ‘Vindikation und Vindikationslegat. Studien zur Erforschung des
Sachenrechts des Romer’, SZ XXXI (1910), 196-321 (243 n. 1 and 284 n. 3), who observed, in
substance and arguing with Kriiger, that no compelling reason exists to change the position of Paulus’
fragment.

129  See, though, what is observed in the continuation of this work, with regard to D. 9.2.13.3 - D. 9.2.14 -
D. 9.2.15 pr. and to their absence in the {vdikeg which are here examined.

130 The principium of D. 9.2.15 is contained in the (v81& of Stephanus (see just beyond): it is possible that
the Macedonian compilers followed the drafting of this jurist.
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D.9.2.15, Ulp. 18 ad ed. [P. 615] = Bas. 60.3.15

pr. — Sch. 1-2 [BS 3108/23, 25 = Sch. 1, Hb. V, 277-278"']:"? 1. - ’Eneidy| yap
KrdTon OV Akovihov 6 kKApovépog, elkdtog pével mapd 1@ KANpovope ddttedovtt O
Akovihog. 2. - OdAmavdg kol Ttépavdg eaot TodTo Tpdg dicpiPetav eipficbot, Emedh kol
¢m 100 GroBavévrog 6 Knpovdpog Ekxpel T Anyatapin oV Akoviov, &l kol o PrTov
nepl tod Tpavpaticdévrog Aéyel T Ekydpnow. Ttéeavog ¢ Aéyet v dkydpnotv dpysiv
g 10D dovAov mpod Gditiovog povevhivtog kai un dpudoavtog T@ Anyotapio. [OD Aéyet 5¢
Kkahdg. Ta yap moDpo OOk ’ABADITATE HEREDITATE, GAAG MORTEM TESTATOpIS
npoympodoty, o¢ ivetit. B tit. ¥ kol Pif. A Tit. B fjror Bif. ud tit. k. Avvatov 8¢ Adyswv
axolovOmg Gpyelv TV Ekyopnowy ©g 100 Akovikiov odk &k tfig KAnpovouiag, GArA
npogdost The kKAnpovopiag appdoavtog t@ kKAnpovéue: totadmy yap dtaipeoty edpiokelg
kewévny &ml thig vepedirdric metitiovog Pip. € tir. ¥ dty. ” Oep. ¥ frot Pif. pup’ tir. of xoi
dty. k& kol émi tod TpePehavelon Pif. A" tir. o dry. ue’ Hrow Pif. A’ tr. o wai Pip. pl Tit.
1B Sry. 0" fro Bi. & . wy'.].

§ 1 — Sch. 8 [BS 3109/28 = Sch. 6, Hb. V, 278-279]:'* *Edv oikétng Oavarnebdpov
Tynv de&dpevog peta tadta and ceiopod §| vavaylov §| dAhog TAnyeig cuvtopu®Tepov
tedevtion, ovk &vdyeton m¢ mepl Avarpebiviog avtod O mAAEag adtdv, GAN @g
tpavpaticog odtdv. 'Eav 88 Edevfepmbdeic | Eknomdelc £tépw 6 v ovarnedpov TAnynv
deEduevoc téte TEAELTHOY, (OG TEPL Avapedévtog adTod Kwveltar 6 Akovihog. At T 84
ToTe v Mg Vg Gvoupedévroc, EAhote 8¢ ¢ HmEp TpavpaTIctévTog Kivetton & Akovilog,
pOdNAGG Eotv O Aoyiopde. “EvOa pdv yop pundedc £tépag Eneveydeiong avtd minyfig
TehevTq, TPOINAOY €0y, (g &k Thig TP TANYAG étekevnoe, kol S TodTO Mg TEPL
Gvoipebévtog dvdyetan O mAiEag adtdv. “EvOo 8¢ petd v mAnymv O oewopdg f tO
vavdylov avethe tov oikétny, £medn od cuveydpnoey Nuv adtd padslv, el &k thig TAnyfig
avnpétn, S0 todto o mepl Tpavpaticdivrog pdvov Evdyetar. Bl 8¢ tOv Bavatmedpmg
mnyévta EhetBepov ypdyet kol kAnpovopov 6 deomdtng kol petd t0 dvagovivar T@
deondty KAnpovopov tehevtioel, 6 kAnpovouog avtod tod EhevdepmOévtog ok Eti
dvvatar kviioar tOv Akovthov, Enedn el & dv EhedBepoc BV Emhiym, ody fippolev 6
Akovthiog. ...

131 Due to a mere oversight, Heimbach’s edition mentions «p. 279», while it is 277-278.

132 Heimbach, Manuale, 243: «ANON. ad pr.: ‘Eneion V. 279».

133 Heimbach, Manuale, 243: «DOR. ind. §. 1.: Eav oixémnc ... oy fipuolev 6 Axovitiog V. 278 sq.», but
cf. C. Ferrini, ‘Postille esegetiche del commentario di Ulpiano alle formule edittali ad legem
Aquiliam’, RIL XIX (1886), 245-# (#) = 1d., Opere, 2, Milano 1929, 95-111 (102 and n. 5): indix of
Stephanus.
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Pr. The text is missing in the indikes (i.e. in the indix attributed to Dorotheus and in the
one attributed to Cyrillus). Nonetheless, we have two oxéAa'* — according to Heimbach,
these belong to the Anonymous'* — which oydAia include a brief passage of the work of
Stephanus™® (OVAmavde kol Ztépavdc @act — dppdoavrog @ Anyatapim)™’ and
comment the principium of D. 9.2.15. It is to be added that also the Sch. 1, if we evaluate
it as a premise to the whole discourse, can be considered as a (substancial) part of the
thought of Stephanus. Interesting aspects are the many translitterations: 1@ Anyoatopie'™® —
which is present two times, in the same gender and number — ... modpo ... éml Thg
vepedrrdrig metitiovog...;"* the technical terms which are even kept in Latin letters
(’ ABADITATE HEREDITATE... MORTEM TESTATOpIS),'’ and the many mentions of analogous
texts which the scholia include. Correctly, Heimbach remarks that «in Sch. Emeidn
Anonymus'' laudat Stephanum [in addition to Ulpian: OdAmavdc kol Ztépavoc] ad L. 15
pr. D. IX. 2. eiusque sententiam vituperat»,'” and he refers, with these latter expressions,
to the passage «OV Aéyet [i.e. Zrépavoc] 8¢ kaAdo» and to the contrary judgement that can
be deduced from it (from T yop, usque ad fin.) — § 1. It must be observed, in a
preliminary way, that the attribution of the Sch. 8, by Heimbach, to Dorotheus seems
rather doubtful: the absence of translitterations; the loss of the name of the jurist Julian,
and, most of all, the wordiness of the writing inspire more than one misgiving (most of all,
if we consider that the German editor criticized the solution choosen by Zacharid — i.e. the
attribution to Stephanus of the same scholia adespota — on the basis of the ‘terseness’ of

134 The division in two scholia is in the Dutch edition.

135 Heimbach, Manuale, 243: «ANON. ad pr.: Emeidn V. 279». Scheltema’s edition, on the contrary,
offers no information.

136 Whose thought is criticized very explicitly: Ztépavog 8¢ Aéyet ... o0 Aéyel 8¢ kardg [/].

137  De Jong, Stephanus (note 8 above), 17, who recalls only the first quotation; the second, by reason of
its literal style, must be considered as deriving from the indix of Stephanus: cf. also C. Ferrini,
‘Intorno all’indice de’ Digesti di Stefano’, BIDR III (1890), 61-71 (61-62) = Id., Opere, 1, Milano
1929, 297-306 (207-298) and Lokin, ‘From the Greek Basilica Tradition’ (note 33 above), 223; see
also beyond, n. 143.

138 Stephanus, Th.G.L. VI, 238D, s.v. Anydtov. Cf, on the contrary, Mich. Psell., Poem. 8.236
(heyotdprog), 8.152, 8.289, 8.292, 8.480. 8.691 (Anydrov), and also Const. Porf., De cerim. 718.5,
719.16, 738.10-11, 738.17, 750.8 and 753.3.

139 The nouns the compose the phrase éml tfig vepeditdrig metitiovog do not appear in Stephanus,
Th.G.L.; in DuCange, GLGr., 1160: mettedetv; see, though, Mich. Psell., Poem. 8.612 and 8.784
(vepedrrdrig).

140  As they should have been written by the more ancient Byzantine Jurists: cf. Brandsma, Dorotheus
(note 20 above), 285.

141  He is assuming, naturally, that the Anonymous is the author.

142 Heimbach, Manuale, 243 n. u.
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Dorotheus’ version).'*® The last part (16 8¢ eig — dvatpémetar) concerns D. 9.2.16: we
refer, therefore, to that text."*

D. 9.2.16, Marcian. 4 reg. [P. 258] = Bas. 60.3.16

5 Sch. 8 ad Bas. 60.3.15[.1] [BS 3110/7 = Sch. 6 ult. pars, Hb. V, 279]:'% ... T 8
glg éxetvov mepiepydueva OV kdoov, eig Ov ovk Nddvato € dpyfic ovotfivar,
Gvarpémeton.'*

The text does not show particular differencies in respect to D. 9.2.16: it is only to be
noticed the end (Gvatpéneton), which is added in the Greek text, and the presence of the
translitteration TOv kdoov (that finds its match in in eum casum of the Latin text).

D.9.2.17, Ulp. 18 ad ed. [P. 615] = Bas. 60.3.17
— Sch. 5* [BS 3112/6 = Sch. 1, Hb. V. 280]:"" ["Ec0’ 81 xai 6 deomding &vdyetan
1@ AxoviM frot f inedkty]. "Eav ydp Tic tov B1ov olkétnv avéy, Sdvatar 6 Bovaeide

143 It must be said, though, that the presence (or the absence) of such stilistic elements cannot have an
absolute value. Le., if we analyse the scholia where Dorotheus is expressly mentioned as the author
(scholia which offer, therefore, the most possible dependability, by the state of the sources), not all of
them include translitterations or quotations of jurists (though this opens, in itself, new discussions
about the way the texts of the most ancient Byzantine commentators came to us). See Sch. 1 ad Bas.
11.1.39 [BS 284/15 = Hb. I, 623]; Sch. 133* ad Bas. 60.3.27[.25] [BS 3135/7 = Sch. 74*. Hb. V,
296]; Sch. 146* ad Bas. 60.3.27[.33] [BS 3136/30 = Sch. 110, Hb. V, 299] (and see Scheltema, ‘Das
Kommentarverbot Justinians’ [note 7 above], 315 = Id., Opera minora [note 7 above], 411) and also
Sch. 25* ad Bas. 60.3.30[.4] [BS 3143/13 = Sch. 18*, Hb. V, 304]. Thus, these are four texts out of
nineteen (which are registered also by Brandsma, Dorotheus [note 20 above], 47 ff.), which is not a
very high number, but it is not negligible either. Anyhow, we are dealing with versions of very short
paragraphs, which reduce the frequency of such phenomenon. Cf. also Ferrini, ‘Intorno all’indice de’
Digesti di Stefano’ (note 137 above), 63 = 1d., Opere, 1 (note 137 above) 299, but see, contra, Sch.
12* ad Bas. 60.3.32 [BS 3145/22 = Sch. 6*, Hb. V, 306].

144 Heimbach, Manuale, 243: «[ANON.] ad §. 1.: Sch. 10. AvdyvoO: V. 279», and also «ad v. quasi de
vulnerato: 'EE tod V. 279». These are, in other words, two scholia ascribed to § 1 of the text at
issue, i.e.: Sch. 23§ [BS 3111/14 = Sch. 10, Hb. V, 279] and Sch. 11 [BS 3110/14 = Sch. 8, Hb, V,
279].

145  Heimbach, Manuale, 243: «DOR. ind.: Sch. 6 in fin. a v. 7a d¢ ¢ig V. 279». The text is supplied with
another scholium who mentions the name of Stephanus, but, as Heimbach remarks, probably with
reason (loc. ult. cit.: «ANON. adn.: HlevOspdOn»), we are in presence of an adnotatio of the
Anonymous: Sch. 3 [BS 3111/21 = Sch. 2 cpv., Hb. V, 279-280].

146  See supra, with regard to D. 9.2.15.1, Sch. 8 ad Bas. 60.3.15[.1] [BS 3109/28 = Sch. 6, Hb. V, 278-
279].

147  Heimbach, Manuale, 243: «DOR. ind.: "Ec@ dre V. 280»; cf. Ferrini, ‘La legittimazione attiva
nell’actio legis Aquiliae’ (note 115 above), 176 and n. 1 = Id., Opere, 5 (note 33 above), 206 and n.1.
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N

’ LY e 9\ E s 7 \ ) A R4 \ ’
VEUOUEVOG GTOV 1] O €X®V aDTOV €lg EVEXVPOV TOV AKOLIAOV TTOl TNV TyVEPATIKIOY
KIVELV.

The text of Sch. 5% shows some peculiarities, among which the terms ipedkty ...
Bovaogide ... mryvepatuciav'®® but, moreover, the non-conformity to the original stand out.
There is a general premise, which is absent in the text of Ulpian, according to which
‘sometimes the same owner is sued with the lex Aquilia or with an actio in factum’ (¥c6’
&te — 1 updxty). Secondly, while the case is the same as in the Digest (i.e. the killing of
one’s slave who is possessed bona fide by others, or who was given as a pledge), here the
owner is liable, respectively, by reason of the actio legis Aquiliae directa or (fitot) by
reason of the actio pigneraticia. The text of the Digest considers, on the contrary, only the
actio in factum." Such problem finds some enlightment if we compare D. 9.2.18, where
both actiones are analysed, but with reference to a different defendant, i.e. respectively,
the possessor or the creditor pigneraticius, who kills or wounds the slave.

D. 9.2.18, Paul 10 ad Sab. [P. 1806] = Bas. 60.3.18
— Secundum Hb. deest,” but cf. Sch. 5* ad Bas. 6.3.17 [BS 3112/6 = Sch. 1, Hb.
V. 280]. See supra, ad D. 9.2.17.

The comparison between the comment to D. 9.2.17 attributed to Dorotheus and the text of
D. 9.2.18 lead us to believe that the Sch. 5* concerns both fragments of the Pandectae,""
though with some not unrelevant content variations (the legitimation to be plaintiff or
defendant in the actio legis Aquiliae and in the pigneraticia changes substantially).'> As
for what concerns the palingenetic profile, it is necessary to emend both the German and
the Dutch edition, which means that the reference should be, in the edition of the 19"
century, in the following terms: «18. = 18. DOR. ind.: "Ec6’ dte a v. éav ydp g u. a. f. V.
280». In Scheltema’s edition, for what concerns the Sch. 5* ad Bas. 60.3.17 [BS 3112/6],
the part €60’ 8te kol — tff inedxty should also be mentioned. As for what concerns the

148  About the expression ipgdkty, the same remark expressed supra, ad D. 9.2.9.2 = Bas. 60.3.9.2
(critical apparatus), can be repeated. Also the terms now recalled are not registered by Stephanus,
Th.G.L.; for what concerns myvepatikia see, instead, Mich. Psell., Poem. 8.128.

149  Miglietta, ‘Trasmissione del testo e giurisprudenza bizantina’ (note 73 above), 294 and nn. 51-52.

150 Heimbach, Manuale, 243.

151  Also in BS 3112/6, Sch. 5* is mentioned with reference only to Bas. 60.3.17 = D. 9.2.17, and not also
to Bas. 60.3.18 = D. 9.2.18 (see also BT 2754, app. Scholia). The two editions must be corrected on
this point.

152 It must be remarked, though, that also in another scholium (the pseudo-) Dorotheus seems to
misunderstand the Latin text (Brandsma, Dorotheus [note 20 above], 251-252, 283 and n. 356 with
reference to Sch. 3* (Pe) ad Bas. 60.41.11 [BS 3774/12]).
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contents, the circumstances in point are completely different. The Latin text considers the
case of the slave, given as a pledge, who was killed by his pledgee, so as to solve the
problem whenever, beyond the actio legis Aquiliae, the dominus could also sue the
pledgee with the actio pigneraticia,” and which is the relationship between the two
actiones (i.e. which one of them should be used as first, and if using one actio prevents
one to use the other). The juridical problem is solved by granting to the dominus both
types of defence, but with a limitation concerning the necessary choice that the dominus
must make between one defence and the other: lege Aquilia et pigneraticia... sed alterutra
contentus esse debebit actor). In the Greek version, on the contrary, the right to sue is
granted to the same pledgee, because of the killing of the slave (pignus) by the debtor-
owner; morover, the same right is granted to the bona fide possessor (0 Bovagide
vepduevog).

D. 9.2.19, Ulp. 18 ad ed. [P. 615] = Bas. 60.3.19
— Deest.

The text does not appear in any of the indikes here considered. Nonetheless, there are two
scholia of the Anonymous which ‘should’ concern D. 9.2.19."* These are Sch. 1 and 2 ad
Bas. 60.3.19 € 20 [BS 3112/16-17 = Sch. 1, Hb. V, 280]: 1. Zjtet mepi 10D kowvod dodvrov
Sry. xC Ogp. «. 2. - Ziter xeg. k' xol Pip. 1f° Tir. B ke, k. Emel wai mac deomdng
omdkerton GTive dagpépet.”® Heimbach’s edition mentions also the Sch. 3 ad h.l [BS
3112/19 = Hb. V, 280] as belonging again to the work of the Anonymous: "Hyovv ka6’
Soov 8déomole ToD dvarpebiévrog.

D. 9.2.20, Ulp. 42 ad Sab. [P. 2893] = Bas. 60.3.20
— Deest.

Absent in the Byzantine versions.

153  This is, anyhow, an actio in rem (praetoria) with formula in factum concepta, and this could explain
both the granting of such actio and the fact that it is alternative to the actio legis Aquiliae.

154  The conditional form is here needed, because the Dutch edition denies the second: cf. BS 3112 ad
hh.I1.

155  In Heimbach’s edition, sch. 1 cit., covers the following text: «1. - Zijter mepi — ke. k' ».
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‘Ad caput primum - id quod interest’"*

D.9.2.21, Ulp. 18 ad ed. [P. 616] = Bas. 60.3.21

pr. — Sch. 1 ad Bas. 60.3.21 [pr.-1, 1 pars] [BS 3112/24 = Hb. V, 280]:""" Eig
T060dTOV KaTadikdlel TOV dveldvia <6> Akovitog, §oov mhefovog dElog v v TohTe @
viont® <6> olkétng ot yap cvvelde v cvuPacav (nuiav 6 vépog drotudodar. ...

— Sch. 2 ad Bas. 60.3.21 [pr.-1, I pars] [BS 3112/28 = Hb. V, 280]:"* Kvpiriov. ‘H
dortipmoig yivetar Soov mhefovog détog fv 6 olkémg &v adtd 1@ EviowTd dvariopéve de’
00 Ty, oVK G’ 0D Amédavev.

§ 1 — Sch. 1 ad Bas. 60.3.21 [pr.-1. 1 pars] [BS 3112/26 = Hb. V, 280]:'% ... ‘O &
gviantdg G Ng fiuépag avnpétn 6 oikéng eig todmiom ynoiietar. — Sch. 1 ad Bas.
60.3.21 [.1-2.]'® [BS 3113-2 = Sch. 2, Hb. V, 281]: Ei 8¢ mnynv defduevoc 6 oixéng
petd moldv ypdvov &k thic mAnyfic relevtnoey, ovk £Edte Srededosey, AN €E0te TV
minyy Ehofe ynoeiletor 6 éviavtdg. Cf. Sch. 2 ad Bas. 60.3.21 [pr.-1 1 pars] [BS 3112/28
=Hb. V, 280]:'"' Kvpidkov: ... xiz.

§ 2 — Sch. 1 ad Bas. 60.3.21 [.1-2.]' [BS 3113/4 = Sch. 2, Hb. V, 281]: ... Ob
Sropdpedo 88 pévov 1o odpa 100 dvarpedéviog oiétov, oov dElov Ry, St dvnpeito,
AAN glg it S1épepev fuiv ) Gvorpedijvar adtdv, gig tocodtov 1 katadikn yivetou. ...

A previous remark: the Greek texts are a bit complex, because the texts of the dikec are
overlapping, so to say, in respect to the various paragraphs of the texts from the Digest. —
Pr.- §1. This passage is very interesting, also because it gives me the opportunity to repeat
that the intuition of Heimbach’s edition are not always without value. For what concerns
the two oydia — respectively of the pseudo-Dorotheus and of Cyrillus — that tranlslate the
text in Greek language —i.e. Sch. 1 and 2 ad Bas. 60.3.21 [pr.-1. [ pars] [BS 3112-24, 28 =
Hb. V, 280] — they both concern both the principium of D. 9.2.21 and the § 1. Such datum
emerges with a major relevance in the Sch. 1, while the commixtion is veiled in Sch. 2,
but in essence the point does not change. Heimbach correctly remarked such point, as he

156  Cf. Miglietta, Servus dolo occisus (note 24 above), 78 (and 79).

157  Heimbach, Manuale, 243: «DOR. ind. pr. §. I. u. a. v. occisus est: Ei¢ tocodrov V. 280».

158  Heimbach, Manuale, 243: «CYR. ind. pr. §. 1.: Kopitiov V. 280».

159  See supra,n. 157

160  Heimbach, Manuale, 243: «[DOR.] §. 1. a v. Quodsi et §. 2.: Ei de whnyqv ... kotadikn yivetar V.
281».

161  See supra,n. 158.

162 See supra, nn. 157 and 159.
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avoided to attribute both the Sch. 1 and the Sch. 2 to the only principium of D. 9.2.21.'¢
As to the stylistic peculiarities, in this case also, the writing of the Greek texts — in
particular, of the text attributed to Dorotheus,— omits the recall of the quoted jurists
(Celsus and Julian, in the principium), and no translitteration appears. — §§ /-2. To this
regard, the wide Sch. 1 ad Bas. 60.3.21 §§ 1. 2'* concerns both paragraphs of the text of
the Digest, as both the German and the Dutch edition highlighted. The text is once again
interesting, because it does not stop at the only D. 9.2.21, but it also massively concerns
the text from Paulus saved in D. 9.2.22 (pr. and § 1), which will be examined just beyond.

. . . . 1
‘Ad caput primum: aestimatio - causae corpori cohaerentes’'®

D. 9.2.22, Paul. 22 ad ed. [P. 362] = Bas. 60.3.22

pr. — Sch. 1 ad Bas. 60.3.21 [BS 3113/6 = Sch. 2, Hb. V, 281]:'% ... “O0ev &l
énepomOeig Vd Tvog, £l un Tapactiom TodTov TOV Avalpebivia oikétny, mpdoTiov
S136var, &medn cod dveldvrog avtOv pn dvvduevog odTOV TaPACTHGAL VIOTIMTD TG
TPooTin®, kol T@ T0D TpooTipov draeépovtt katadikdly pot. ...

§ 1 — Sch. 1 ad Bas. 60.3.21 [BS 3113/9 = Sch. 2, Hb. V, 281]:'" ... Kai oo 5&
@ odpatt T0d Gvorpedévrog mapakorovdodot kadoor, kol obton Statipdvrar. Ei yop éx
800 koU®d®V §} €k t0D Yopod TOV Gddviwv &v cvupevig | dnd 3wV oikeTdV
gowdtov GAAMAOIC §} 4md Tebpinmov 1 dmd Luyfic novAdv &va 7| plov dvéiye, od pdvov 3
10D dvarpebévtog cmpatog Sratiunoig yivetar, GAAG cromettar, gig mdoov kai 1OV {dvtav
copdtov 1 Statiunolg drepeiddn unkétt 1od mepidvrog kopdod i tfig cupeovieg §j tod
nepOvVTog £k TOV SdVHVY olkeT®V 1) TOV TEPdvTOV &k 10D Tebpinmov TPdV oV 1| Thg
g povAng v oty datipnoy coléviov.

The vast Sch. 1 ad Bas. 60.3.21 [BS 3113-9 = Sch. 2, Hb. V, 281],'® as I have already
observed, covers a much wider field, because it reproduces both the text saved in D. 9.2.21
and the text contained in D. 9.2.22. — Pr. Much wider, with regard to the original, is the
version attributed by Heimbach to Dorotheus, where we can remark the presence of a

163 Heimbach, Manuale, 243: «DOR. ind. pr. §. 1. u. a. v. occisus est: Ei¢ tosoitov V. 280» and also
Heimbach, Manuale, 243: «CYR. ind. pr. §. 1.: Kijpiddog V. 280» ; see, on the contrary, BS 3112 ad
hh.1l., which works in the opposite sense.

164 Cf.BS3113/2.

165  Cf. Miglietta, Servus dolo occisus (note 24 above), 66.

166 Heimbach, Manuale, 243: «22. = 22. DOR. ind.: Ei 5¢ winynv a v. 80ev &l émepwnleic u. a. f. V. 281».

167  See the preceding n.

168  See supra D.9.2.21 = Bas. 60.3.21 and D. 9.2.22 = Bas. 60.3.22.
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translitteration (kodoor).'” — § 1. The second part of Sch. 1 touches a suggestive issue, i.e.

the aestimatio of a unity composed by several animals or slaves bound by causae corpori
cohaerentes (a phrase here very well translated with t® ocdpott 100 dvapedévrog
mapaxorovBodot kodoar).” In this case also, the Greek version develops widely the
original content, following a scheme that — though it dates back to the thought of Paulus in
D. 9.2.22.1 — shows some original reflections, which do not find a match even in PT
4.3.10. Eventually, the text has an interesting conclusion, that gives to the judge a
‘pragmatic’ criterion for the evaluation of damage. For what concerns the main issue, the
Byzantine text examines, minutely, the killing of one between the ‘two’ slave actors, or of
a chorister of a chorus, or of ‘one’ of ‘two’ twins resembling one to the other, or of an
element of a quadriga (of horses, it is implied) or of a pair of female mules, by reason of
which killing the owner will receive (beyond the value of the destroyed element) also the
diminished value of the surviving corpora. The interesting elucidation pnkétt tod
nepovtog — cwldvtwv is added to this solution — which mirrors classical law. This means
that the aestimatio of the survivors, which are bound to the corpus peremptum, cannot be
higher (unxétt) than the value of the actor, or of the musician, or of the twin, or of the
three horses of the quadriga, o of the female mule: this would confirm that the value of
the whole unity could be reached (the killer would be sentenced, according to this source,
to pay both the destroyed corpus and the corpus of the survivors, and the limit to such
sentence would be the value of the unity of the survivors).'”!

169  This is not registered by Stephanus, 7h.G.L. Cf., though, Mich. Psell., Poem. 8.224, 8.546-547 and
8.1234 (uéprig xadoa), 8.527 (kodoa kdyvita), 8.605 (uétovg kadoa); cf. also Etymologicum magn.
493.30.

170  Cf. M. Miglietta, ‘Logiche di giuristi romani e bizantini a confronto in materia di stima aquiliana
delle ‘causae corpori cohaerentes’’, in: G. Ferrari - M. Manzin [ed.], La retorica fra scienza e
professione legale. Questioni di metodo, Milano 2004, 221-288 (272-274). Be it said, incidentally,
that the new Dutch edition of PT (Theophili antecessoris Paraphrasis Institutionum, J. H.A. Lokin -
R. Meijering - B. Stolte - N. van der Wal [ed.], 766-769, ad PT 4.3.10) re-proposes the text (by such
assuming the connected interpretation) of Ferrini (lat.): cf. Institutionum graeca Paraphrasis
Theophilo antecessori vulgo tributa, E.C. Ferrini [ed.], 402.

171  This could be challenged by sustaining the such limit could be general and, mostly, that it could
absorbe the aestimatio, but such objection would be groundless: firstly, in this case the regula would
be unuseful, because the sentence would, in fact, coincide with the value of the only destroyed corpus
(hence, the loss of value of the other corpora would not be considered). But there is another reason:
the text of D. 9.2.22.1 (hence, also of Sch. 1) examines the appraisal of the survivors, in addiction to
the appraisal of the corpus peremptum. See, for confirmations, Sch. 5§ ad Bas. 60.3.22 [BS 3113/27
= Sch 4+, Hb. V, 281] about which Miglietta, ‘Logiche di giuristi romani’ (note 170 above), 268-270.
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D.9.2.23, Ulp. 18 ad ed. [P. 616] = Bas. 60.3.23

pr. — Deest.

§ 1 — Sch. 47* [BS 3118/12 = Hb. V, 282]:'* Ei pévior odv &revbepla ypapeic
KAnpovdpog vrd 10D 18iov deomdrov dvypédn, odte 6 d186pevog avtd covPotitodTog ovte
0 £& ddwbétov yevlpevog t@ deomdty kAnpovdpog S 1od Axovidiov Sdvatar To
Sapépov thg KAnpovopiog dmarteiv. "Eav yop édyxodécwot T dvarpéost tod oikétov,
dxodoovror, 8t1 el pn dvnpédn, EredBepog MV kol kKANpovpog Kkal Vel ovds Ekodelche
glg Tv kKAnpovopiav. Eig pdvov 8¢ 10 tipmpa tod dvarpedévrog oixkérov yiverar katd tov
TovMovov 1 dwatiunoig. "Eym 8¢ vouile pndé eig my dotipnowy tod codporog adtod
KWVEV KaA®G TOV covfotitodtov, émedn &l éyéveto kAinpovipog 0 dvoipedeig olkémg, kol
Ehe0epog dylvetor EhevBépov 8¢ cmpartog datiunoig oo yivetod.

§ 2 — Sch. 54* [BS 3119/5 = Sch. 9 cpv., Hb. V, 282]:'" Ei 8¢ neprévrog &t 10D
ypdwyovtoc pe kinpovépov dvnpébn O Sodrog, ovkétt thic KAnpovouiag 10 Srapépov
amat®d, £meidn &ig Tovmicnm vrooTpépopey TOV TPO Thg Avarpéoeme EvianTtdv cKomoDVTES,
gv © yxpéve odk Aduvdumv kinpovopelv ¥t mepiévio tod Srwdsuévov. Xpny 8¢ 10D
dvonpedévtog oikétov v drtiumoty dvdyecOon gic keivov OV koupdv, &v @ TydTEpOg
v 6 dvoupebeig oticétng. ... C£.'™ Sch. 17 [BS 3115/27 = Sch. 16, Hb. V, 284]: "Eneidn sic
TOOTG® VTOGTPEPOUEY TOV GO tﬁg avapéoeng Eviawtov cKonoﬁvtsg, &v @ ypéve odK
n&)vaunv KAnpovouely, £t nsptovrog 0D 81(198usv01) Xpn 8¢ myv ’COI) avoupsesvrog
oikétov 61(111;11]01\/ avdysoBon ag gkeivov 1OV kaupdv, &v @ TidTepog NV 6 dvorpedeig
oixkémge. “00ev dav molvtipov kol dxpipodc Loypdpov kol T EERG.'

§ 3 — Sch. 54* [BS 3119/9 = Sch. 9 cpv., Hb. V, 282]:'7° ... “Obev éav moAvtipov
kol Grpiodg Lwypdpov O dviiyelp Gpoipedfi kol £vidg éviavtod tod TUNOfven TOV
avtiyepa 0vtod dpdvevoey adtdv Tig, N Sratiunoig avtod yiveton gig éketvov OV ypbdvov,
oD d&og M Tpiv dmorécon adTdV Katd TodTOV Kol TOV dvr{xatpa Kol TV téyvnv avtod. Cf.
also Sch. 17 cit.: [BS 3115/30] ... “O0gv &av no)wnpou Kol qulBovg Ccoypoupov Kol w
£Efic — and Sch. 19 [BS 3116/1]: H dotipmog adtod yiverar gic dketvov OV ypdvov, &v @

172 Heimbach, Manuale, 243: «DOR. ind. §. 1.: Ei puévror V. 282». Cf. also Rhop. 24.1 [ed. Sitzia, 128]
and Ferrini, ‘La legittimazione attiva nell’actio legis Aquiliae’ (note 115 above), 166 = Id., Opere, 5
(note 33 above), 196.

173 Heimbach, Manuale, 243: «[DOR. ind.] §. 2 a v. Quodsi etc. et §. 3: Ei d¢ mepidvrog V. 282. Cf.
‘Eme1on V. 284»; «CYR. ind. §. 2. fin.: ‘Emeidn v. Kopildov. Kai yop 6 éviowtog eic todmiow avorlg
Eavtov V. 284».

174 See the preceding n.

175  To this regard, it must be said that the Sch. 17 ad Bas. eod. [BS 3115/27] matches with the only first
part of Sch. 16 [Hb. V, 284], that Scheltema’s edition divides, on the contrary, in three texts: Sch. 17-
19 [BS 3115/27,32; 3116-1].

176 ~ Heimbach, Manuale, 243: «[DOR. ind.] §. 2 a v. Quodsi etc. et §. 3: Ei d¢ mepidvrog V. 282. Cf.
‘Ereion V. 284».
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mhefovog d&o¢ qv, mptv dmoréoat adTdV KoTd TadTOV Kol TOV dvtiyelpo kol TV vy
avtod. Sch. 18 [BS 3115/32 = Sch. 16 11 pars, Hb. V, 284]:'7 Kvpiihov. Kai yap 6
gviontog eic Todmicm AvakAig Eantdv.

§§ 4-5 — Desunt.

§ 6 — Sch. 27 [BS 3116/12 = Sch. 25, Hb. V, 284]:'7* ‘Q¢ &v keparaio yop Soo tov
otkétnv évtdg éviavtod ymoeilopévou mpod Thg dvarpéoemc adtod TidTepov avtdv énolet,
tadta Tpootibetar T Sotyuioet avtod. — Sch. 28 [BS 3116-14 = Sch. 25 cpv., Hb.
V, 284]:"” Kvpiarov. “Oca &vtog viantod tydtepov adtov émofel Statipdral.

§ 7 — Sch. 58* [BS 3119/30 = sch. 26*, Hb. V, 285]:'% "Edv viniov moudiov pijmem
gviavoiaiov avnpédn, kai drép TovTov Kivettar & Akoviloc.

Cont.: ‘De actionibus, quae ex capite primo descendunt’™'
[P. Ulp. 617]

§§ 8-10 — Desunt.
Cont.: ‘Si fatebitur iniuria occisum esse. In simplum...”'"

[P. Ulp. 618]

§ 11 — Sch. 39 [BS 3117/8 = Sch. 36, Hb. V, 285-286]:' "Edv 11¢ 10v mepréva
olkétnv SwPePfordtar map £pod dvnpficOar, €l kol Oporoyfow mepovevkévar adTdv,
dovopon 3¢ deifar, St mepleotiv 6 oikémg, dpyel kat £uod O Akovihog, &l kol
opordymoa &l yap kol 1 Oporoyia pov koi 1 ST adTv Kvovpévn Koppesopio dymyn &ig
t00t0 cvpfdiketon 1@ Evdyovti gig O un GvoykdlesOar avtOv dmodewkviety, T
avijpnrot, xpn Spwg dvypficOor tff dAndeiq tov oikémy. ... — Sch. 40 [BS 3117/18 = Sch.
36 cpv., Hb. V, 286]:'* Kvpilhov. ‘Quordynoca dveketv tov oliétny cov. Asucvimv odv,

177  Cf. Heimbach, Manuale, 243: «CYR. ind. §. 2 fin.: Ereidy v. Kopitiov. Kai yop 6 éviawtog eig
T00miow avoriq éovtov V. 284,

178  Heimbach, Manuale, 243: «§. 6.: Q¢ év kepalaiom V. 284».

179  Heimbach, Manuale, 243: «§. 6.: Kopiliov V. 284».

180  Heimbach, Manuale, 243: «[CYR. ind.] §. 7.: Eav vijmiov V. 285».

181  Lenel, Palingenesia, 2, 526; cf. Miglietta, Servus dolo occisus (note 24 above), 78.

182 Lenel, Palingenesia, 2, 526.

183  Heimbach, Manuale, 243: «[DOR. ind.] §. 11.: Edv wig ... tov oikétnv V. 285 sq.».

184  Heimbach, Manuale, 243: «[Cyr. ind.] §. 11.: Kvpiliov u. a. v. axornOijvoa V. 286». Sch. 36 cpv. cit.
[= Hb. V, 286], matches with Sch. 40-43 [= BS 3117/18-29], which go, respectively: the Sch. 40
from the beginning to the words GAL’ &ti £povetdn; the Sch. 41 from mept yevdodg to kai Oep. o Tod
f'.; the Sch. 42 from onpelwoot £k TovToL to &xodong thg dAnbeiog.; and the Sch. 43 from évradda
310 todto to kol tOv Oeddwpov (with the relocation of the section onpelocot 3¢ kol todro, St 1
katdfeoig ov BAdmret, EAog &xovong thg dAnbdeiog). Therefore, as Sch. 41 consists in a mapomopmny,
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PRI , N , re e a g 2oy 2 ,
ot (ff, amoAvopat. Movov yap ob o0 katavaykalet detéat, OTL EpOvevoa €l d€ £povevin,
dpeiler oxomnOfva, ...

Pr. Missing. — § 1. As for what concerns the formal characteristics, the scholium shows
both a repeated translitteration (covpotirodToc ... covfotitodrov),'™ and the mention of
the intervention of Julian (kotd Tov TovAiovov), though the jurist is quoted in the final part
of the text and not in the beginning as in D. 9.2.23.1. With regard to the content, some
elucidations can be noticed, together with some digressions in respect to the text of
Ulpian. Firstly, the following parts must be seen: the mention of the heir of the owner who
dies without a testament (0 & ddwdétov yevipevog 1@ deomdty kKAnpovopog); likewise,
the widening of the passage quae servo competere non potuit: quae sententia vera est
through the whole sentence &dv yop &ykariéomot — €ig v kAnpovopiav, and also, in
particular, the final part, according to which the aquilian evaluation of the body of a
freeman is not possible (8Lev0épov — 00 yiveton).”** — § 2. To this regard, the problem of
the authorship of the texts is quite delicate. We own two scholia — those transcribed —
which could both come from the hand of the same jurist, identified by Heimbach with
Dorotheus (most of all if we consider that the choice of the Dutch editors to separate the
Sch. 17 from the Sch. 18 and 19, release the first scholium from the explicit quotation of
the name of Cyrillus [Sch. 18]). The Sch. 54*, actually, shows — as we have already seen
for other comments — a quite complex writing, while semantic clues (which are typical of
the ox6Ma) of the jurist who was the author of it seem to be missing. The Sch. 17, on the
contrary, seems terser. Both have the characteristic to describe the content of D. 9.2.23.2
and to recall, immediately and seamlessly, the issue of the servus pictor who has lost his
thumb, an issue that is examined in § 3, which is immediatly following, of D. eod. — § 3.
Proceeding in my remarks connected to the previous paragraph, Sch. 17 must be attributed
— in my opinion — to Cyrillus, because of the connection with the two following scholia,
and, mostly, because of the relation between the part of Sch. 17 that concerns D. 9.2.23.3
and what is referred in Sch. 19 (scholia that are connected, also for what concerns the
attribution, by Sch. 18: Kvptddov — dvorxAg £ontév). — §§ 4 and 5. Missing. — § 7.
Present, on the contrary, in both authors. — §§ 8, 9 and 10. Missing. — § 11. The scholium

and Sch. 42 consists in a mapaypaer, and Sch. 43 — so to say — consists in a ‘hybrid’ of the
mentioned literary genres, the choice of the Dutch edition to consider the only part corresponding to
the first of the analysed scholia as drawn from the indix of Cyrillus seems to be correct.

185  Not registered by Stephanus, Th.G.L.

186  With regard to the paragraph in question, we have also a ropamouny of the same (pseudo) Dorotheus:
Heimbach, Manuale, 243: «[DOR.] b) ad §. 1.. v. neque legitimum - consecuturum:
Evyopioteiror V. 282». This is Sch. 8 ad Bas. 60.3.23[.1] [BS 3114/8 = Sch. 6, Hb. V, 282] which is
wider in the 19" century edition; the continuation in BS is, on the contrary, the Sch. 9 [BS 3114/10].
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of the pseudo-Dorotheus has the interesting expression koppesopia dyoyn. The content of
the text of Cyrillus, who expands his reflection in respect to D. 9.2.23.11, is less
condictioned by the original Latin.'’

D. 9.2.24, Paul. 22 ad ed. [P. 363] = Bas. 60.3.24'%

— Sch. 39 ad Bas. 60.3.23[.11] [BS 3117/13 = Sch. 36, Hb. V, 285-286]:"% ...
Tapéotepov 8¢ ToDTO Eml 10D Tpavpaticféviog oikétov Tpaktailetar. Ei yop kol
opoloyriow tpovpaticat Tov un tpavpaticbévio, molov Tpadpatog yivetar Swtipmotg,
7pOG ToTov kaupov vaeépetat; ...  — Sch. 40 ad Bas. eod. [BS 3117/20 = Sch. 36 cpv.,
Hb. V, 286]:"° Kvpidhov. ... énel el dpoldynce mAféon kol py eotveton 6 mAnyelc, mdg
yiveton dotipnoig; ...

The text attributed to Dorotheus matches with the original, while the text of Cyrillus
shows — as we could anyhow expect from such jurist — an extreme terseness.

D. 9.2.25, Ulp. 18 ad ed. [P. 618] = Bas. 60.3.24-25 pr. §§ 1-2""

pr. — Sch. 39 ad Bas. 60.3.23[.11] [BS 3117/15 = Sch. 36, Hb. V, 285-286]:"* ... Ei
8¢ xai un mepleotv 6 olkéng, érekevoe 3¢ TOV puokdv Bdvatov, 0¥ katéyetar O gimdv
adtov dvypnrévol, ite @poAdynoey 1 ) opordynoev.  — Sch. 40 ad Bas. eod. [BS
3117/21 = Sch. 36 cpv., Hb. V, 286]:'”* Kvpiddov. ... Ok dpksl 8¢ Seifon, &t dmébovev,
GAX 8T épovenon.

§ 1 — Sch. 1 [BS 3121/8 = Hb. V, 286-287]:""* “Ote mpoxovpdrwp 1§ énitpomog
Kkovpdrop 1 dAog Tig dporoyfosl, O Etpavudticey O Tod TpokovpdT®POg deoTATNG TIVA.
| 6 movmAog 1} O KovpaT®PELOUEVOS, 1} KopEesopia odTIMeG didotal KatT adTdV, E0g
e gloiv énirpomor §) kovpdropsg. ...

§ 2 — Sch. 1 [BS 3121/11 = Hb. V, 286-287]:'" ... Todtng 8¢ tfig xoppecopiog
Ktvovpévng ovk £t kpivel v vmdleoty O Scdlwv, GAAG pévov drotipdrtor molag yap
gEetdocng ypelo katd tod dporoyodvrog; ...

187  Such scholium, though, covers also the reflection of D. 9.2 frg. 24-25.

188  Heimbach, Manuale, 243: «24 = 24. u. a. v. tetpovpatikévon.

189  Heimbach, Manuale, 243: «DOR. ind.: Edv nig V. 285 sq. a v. Zagéotepov 0¢ ... avapépetor». The
conclusion of the scholium with the verbal form dvagépetar is correct.

190  See supra, n. 184.

191  Cf. BS 3120-3121 ad h.1.

192 Heimbach, Manuale, 243: «DOR. ind. pr.: Edv i¢ V. 285 sq. a v. &l ¢ xail v.a.f.

193 See supra, nn. 184 and 190.

194  Heimbach, Manuale, 243: «§. 1. 2.: ‘Otwe mpokovpdtwp ... kate 10D duoioyodvrog V. 286 sq.»; BS
3121 ad h.l.

195  See the preceding note.
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Pr. For what concerns the scholium to D. 9.2.25 pr., the informations given by Heimbach
and by Scheltema can be explained by the fact that Bas. 60.3.24-25 do form a unity where
frg. 24 and 25 pr. of D. 9.2 are merged together. For this reasons, the comment of the
pseudo-Dorotheus covers a wider area than it can be synoptically represented. Of course
the result of the division of the scholium and of the attribution of its parts to the
symmetrical parts of D. 9.2.24-25 can be seen in §4 of this essay (‘appendices’) which
regards the palingenetic reconstruction. — § /. The part of the text that matches with D.
9.2.25.1 is rich in expressive translitterations: Tpokovpdtop ... kovpdtep, also Tpokov-
PAT®POG ... TOVTIALOG ... KOVPATOPEVOLEVOG ... KOPPEGOpio odTIMaG ... kovpdtmpeg,.'
— § 2. To complete partially what the 19™ century editor suggested (he rightly saw in the
passage te mpokovpdrop — Katd Tod Oporoyodvrog the reflection of both §§ of D. 9.2.25,
but he did not mention the exact ‘borders’ of such correspondence), I find it advisable to
remark that the part of the Greek text matching with § 1 D. eod. goes from the beginning
to the passage £o¢ Gt gloilv énitponot f} kovpdrwpeg, while the part matching with § 2 D.
eod. goes from the sentence todtng 8¢ tfig Koupesopiag to the interrogative clause — as
Heimbach implicity reckoned — katd 100 Oporoyodvrtog; The part which follows, with its
final mapomouny, should probably not belong to the indix, but it could be a digression of a
later jurist, if we consider the absence of translitterations and, mostly, the mention of ‘lib.
42.4. [xep.] 9.2°, a reference to a symmetric text which certainly regards Bas. 42.2 = D.
11.1. Probably the Sch. 1 ad Bas. eod. should be divided in (at least) two different texts.'”’

D. 9.2.26, Paul. 22 ad ed. [P. 364] = Bas. 60.3.26
— Sch. 1 ad Bas. 60.3.24-25 [BS 3121/13 = Hb. V, 286-287]:"* ... A\’ {owg épeic:
ic odv ypefa Sikacmpiov, el unddv kpiver; AdAd Aéyo cot, STt dav 6 pdv dvaydpevog

196  None of the many translitterations, here mentioned, is registered by Stephanus, 7h.G.L.; cf. DuCange,
GLGr., 735, s.v. Kovpdtop; 1243, s.v. Ilpokovpdtop. We find, though, and e.g., the form
npokovpdtwpo. in Herodian., Partition. 193.1; Chronicon Pasch. 694.9; Mich. Psell., Poem. 8.272;
Joa. Malalas, Chronogr. 490.13; Const. Porph., De cerim. 715.19, 718.14; 729.8-9, 732.4-5, 768.21;
Zonar., Lexic. 1242.5; Codinus, Patria Costantin. 3.101.3; Theophan. Conf., Chronogr. 237.2 and
238.8; Hesychius, Lexic. 3839.1; Etymol. Gudianum 341.49 (341.50 about the form movn{Alov) and
also Etymol. Parvum 30.1. Even the form xopgecopia is present in Mich. Psell., Poem. 8.565, while
Kovpdtmp can be found in many occurrencies, but not in the form kovpatwpevdéuevog. For ovtidog,
ovtiMio and ovtiMev, see Mich. Psell., Poem. 8.503, 8.505, 8.564 and 8.686.

197 A division in four text could also be suggested (ad § 1, and ad § 2, of the pseudo Dorotheus; the
comment and, finally, the reference to Bas. 42.4.9.2). Nonetheless, there are evident reasons to
preserve the manuscript tradition which suggest us to distance ourselves as little as possible to the
edition of BS 3121/8: Sch. 1 ad Bas. 60.3.25[.1-2]: [Aopd0.?] “Ote mpokovpdrwp | — kot 0D
Oporoyodvrog; / Sch. 1-bis ad Bas. eod.: [?] AMX Towg épgig — Zhtel Bif. up’ tur. & kep. 0" Oep. B

198  Heimbach, Manuale, 243: «26 = 26. DOR., ind.: ‘O mpokovpdrwp V. 286 sq. a v. AM. iowg ...
roujontol SLoTiuncivy.
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Oporoyfy mepovnkévan kol Eroypde dott katoPfarelv v dotipnocty, ypeian maviog tod
dkaotod, o v dikafav momjontat Swotipnow. ... — Sch. 4 ad Bas. 60.3.25 [1-2] [BS
3121/21 = Sch. 7, Hb. V, 287]:'’ [Emi t0d dporoyodvtog udvov Swatipdton 6 Sucootiig, od
dikdlet 68] d10 T un OV dxtopa odEety O drapépov.

The scholium attributed to Dorotheus is the continuation to the one connected to Bas.
60.3.24-25 pr. As for what concerns the Sch. 4, which should be of Cyrillus, I reckon,
differently from Heimbach, that it should be wholly reported, because the issue is the same

of D. 9.2.26, with some further development on the point.

D. 9.2.27, Ulp. 18 ad ed. [P. 621] = Bas. 60.3.27
pr., §§ 1-3 — Desunt.

The text, for what concerns the principium and the first three paragraphs, is missing.

University of Trento Massimo Miglietta

199  Heimbach, Manuale, 243: «[26 = 26.] CYR. ind.: Sch. 7 'Exi 10D v. dia 10 i) tov drtopa. obcerv o
diapépovy: but cf. D. 9.2.25.2 and supra n. 191.
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