MOLESTING PRIESTS, CASTRATING SLAVES

Justinianic Novels in the lexicon "Pwpaikai &ywyai.

In the Byzantine legal lexica,! most of the Aé€eig pwuaikai? have simply been
translated into Greek. Thus the Byzantine jurist is informed by the lexicon on the
Hexabiblos aucta, for instance, that venditor (Bevditwp) stands for 6 npdrng, vitium
(Bitwv) for n&Bocg, vicarius (Bépiog) for 6 Tol SolAou Botdog etc.3 He can find
basic information such as this, in all sorts of likely and unlikely variations, in the
legal lexica. This was without doubt of vital importance in making the text of his
sources comprehensible to him, whether he was attempting to master an original
Latin text from the Corpus luris or, more probably, one of its more accessible
versions produced in the age of Justinian and later. Since exhellenisation did not
become the rule until the Macedonian Renaissance and non-exhellenised texts
remained in use even after that period, alphabetical lists of such glosses served a
useful purpose till the end of the Byzantine age.*

However, some legal lexica offer more than just the Greek equivalents of
technical terms. Many items were regularly dealt with in a more informative way,
compilers having elaborated upon them in various degrees and manners. As an
illustration I shall mention some explanations that we find on the actio vi bonorum
raptorum. In Byzantine texts it is usually called (1)) BBovdpoun pantdpoup, with all
sorts of minor variations in the transliteration, but always appearing as a § lemma in
the lexica. The lexicon &det translates (B 19) aywyn kata t@v flg t& cAAOTPIx
apralévtwy, which seems straightforward enough. Similarly it is rendered in the
lexicon of cod. Laurentianus 80.2, under B 21, as iy apnalévtwv ta éAAéTpio. In
the latter lexicon however, lemma B 32, besides translating more literally dywyn
nepl mpayubrwv Puinwg dpralopévwy, provides additional information about the
fines that the accused risks of incurring: H{tig €xetl Ty anaitnow €ow pev Evioutol
€lg 10 TeTpamAolv, peta <d€> TOV éviautov eig o amiobv. Lexicon HA B 3
combines two glosses, which both specify the goods (mp&yuata) in question as being
moveable property: (ffyouv) 1 mepl TV kwnTv Tpaypdtwv Praiwg dywyn xal

1 In this short paper I cite from the following lexica: a. ‘Pwpaikal dywyai (Rhom.ag.), ed.
Meijering, FM VIII Abh. I; b. Das Lexikon zur Hexabiblos aucta (Lex. HA), ed. Fogen, FM VIII
Abh. II; c. Das Lexikon abon@ (‘Rezension L: Das Lexikon im Laurentianus 80.2’ and ‘Fassung
w’), ed. Burgmann, FM VIII Abh. IV; d. Das Lexikon &bet, ed. Burgmann, FM VI, 1984.

2 As a synonym of pwuaiked we find Aotwiked in the heading of lex. HA, itoAwkod in lex. Avon®
Fassung u.

3 Lex. HAB46,B 18, B 16.

4 L. Burgmann, ‘Aé€eic pwpaikai. Lateinische Worter in byzantinischen Rechtstexten’,
forthcoming,.
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Kotd tiv apraloévtwy mphypota kivnta GAAGTpue. As a matter of fact, this extra
information is not correct. It is contradicted a little further on in the same lexicon,
B 44: 1) xata t@v apnoaloviwv mpdyuata kiwvnta fi ékivnto. Finally, the lexicon
‘Pwpaikal aywyal (7,4/6-8LP; cf. 2-5L) speaks both about the fines incurred and
about the sort of goods. It says that the action kweltal kaTd TWY Gpnacvtwy
Kwnta 1} awtokivnta mpdypota, €vtog pev éviautol outihiov eig TO teTpamioiv
katadikdlovoa, petd 8¢ Tov éviautov eig To dmAolv. Thus the compilers provide
not only divergent, more or less precise translations of the Latin terms, but at times
remark on one or two aspects of legal content as well.

That is not all; both lex. HA B 44 and Rhom.ag. 7,4 have quite a few things
more to say on various aspects of this action, which makes the lemmata more
encyclopaedic in nature than the simple glosses cited above. They tell us, for
instance, that the action has been invented by the praetor, that it is poenalis, where
it differs from related actions, and how the sentence may depend on specific
circumstances, such as the accused’s belief that he took his own property, whether
he was a slave, whether the victim was a Jew or a pagan, whether the robbery
occurred during a fire, etc. This more elaborate way of dealing with Latin legal
concepts is characteristic of the 'Pwuaikai dywyai, which survives in two
considerably divergent versions P (cod. Parisinus suppl. gr. 624) and L (cod.
Laurentianus 80-2), and of large parts of the lexicon on the Hexabiblos aucta. The
lemmata concerned are all names of actions, in the broadest sense of the word.

The nature of these ‘Aktionenkommentare’® has been discussed by M.Th. Fogen
in FM VIII Abh. III. Her analysis shows that the lex. HA and Rhom.ag. have a
common basis of texts about actions, although they often widely differ in dealing
with them. The source that the compilers of these now lost commentaries used was
the Corpus Iuris itself, not the Basilica. Looking for relevant information to put
under the respective headings, they searched this source in a quite systematic way.
Their favourite procedure seems to have been to combine interesting details as
found in Institutes, Digest, Codex, and Novels, in that order. However, in practice
the Novels were but sparsely used, as can be seen from the cumulative index
testimoniorum.” Nor need this surprise us. Quite apart from the well-known human
tendency to start a job with more enthusiasm than can be sustained to the bitter end,
the Novels have never been the most accessible of texts; that is, until 1964, when
Nico van der Wal’s Manuale Novellarum Justiniani was published. Nevertheless, they

5  Itis not unparallelled: cf. Rhom.ag. 5,6/10L and the confusion in 7,4,2L, where an étépa action vi
bonorum raptorum, éni Tolg KWNTOLG, oUK émi Totg ékwhtoig dpuédlovoa is differentiated from
the regular one mentioned in 7,4,1.

6  The above-cited lemma B 32 from the lexicon in Laur. 80.2 too is one of several taken from a
Aefwov v dywydv: see Burgmann’s introduction.

7 FM VIIL
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were occasionally used as a source by the "Pwpaixal dywyat author, and I intend to
discuss a couple of instances here. But first I will list the places where I have found
traces from Justinianic Novels in this lexicon.

As I pointed out above, the ‘Pwpaikal &ywyad exists in two versions. The one found
in cod. Laurentianus 80-2 (L) is characterized by an attempt at systematization, the
author classifying the actions according to the type of obligation from which they
spring. The actions are found in an alphabetical order in cod. Parisinus suppl.gr. 624
(P), which remains closer to the archetype underlying both versions as well as the
Hexabiblos aucta lexicon.® For the benefit of his ambitious project, the Laurentianus
redactor considerably augmented the basic material. It is these additional texts, the
‘Pwpaikal dywyal which are unique to L, that are richest in legislation from the
Novels. Such additions are:

2,20/71-78, which expands on the theme of querela inofficiosi testamenti on the
basis of Nov. 155;

5,3,5-8 on emphyteusis, paragraphs in which the auther uses Nov. 7 and cites
from Nov. 120;

5,21,4-5; 5,22,9 and 11; 5,23,1 and 5,24, with Justinianic regulations on marriage
and dowry laid down in Novels 117, 134, 97, 100 and 119 respectively;?

7.1 on adultery, containing in lines 39-40 a detail derived from Nov. 134.

On the other hand, I have identified Novels as (direct or indirect) sources in the
following parts common to L and P:

Nov. 117 is explicitly referred to in 7,1,7 as regulating another aspect of
adultery;

2,18,2 on the actio depositi in lines 25-28 and 36 refers to a few rules laid down
in Nov. 8810 and Nov. 73 respectively;

2,18/125-128 on hereditatis petitio makes mention of a Justinianic change laid
down in Nov. 118.

Finally, the Novels 123 and 142 left their traces in 7,43,3LP; these passages will be
the subject of the present discussion. Rhom.ag. 7,43LP deals with 1} iviouppoip
(the accentuation varies), the action that goes with the lex Cornelia iniuriarum. The
text is found in both manuscript versions. It runs:11

See Fogen, FM VIII, Abh. III.

In fact the author did not go through the Novels themselves, but a source closely related to the
Basilica books 28 and 29, as can be seen from the order in which the fragments are presented; cf.
5,15-20. See Fogen, FM VIII Abh. IIL

10 Nov. 88 also seems to be the one referred to in 2,18/42L.

11 The opening phrases, where the redactions of L and P diverge, are presented separately: that of
the L version on the left and P in the right-hand column.

\© oo
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7,43,1 T ivioupiopoip ‘H wiovpidpoup: fr. un” T 67 kol t” tod
Kabdixog Tt Ae”. ivioupiapolp

6 UPpilwr kotéxetar. mparta 8é éotw. UPpic B¢ yiveton Adyw xepl mpoBéoet dpapdow mpdypatt
dmpéoer thic odolag ol undév xpeworolutog. Exel 8¢ TV TG Kal Unép Eowtol kod UMép ThY
Une€ovoiwy odtol. opileton 8¢ 1 katadikn npdg 6 npdownov ol VPP ouévou. odooudpoukTOVaPiw
8¢ ol diboton &AM @ Seombrn. 1) B¢ &nd Tol Kopreriov vépou kweltan katd tod dbhoovtos fi
pootiyboavtos fi Todavtos fi Pig vneroerBéutog elg oikov. tpoaxela 8¢ UPpig éx 1ol yeyovédrog
voeTtau fi éatd dnpooiov Témou fi &md mpoodnov f &d Témou The TMANyRG. kwelton 8& kal xpnuoTikide
kal éykAnuotikds, é€tpaopdwaping éndyovoa THY mowny Tadtny. oi témoAloit kai édw dou
ouyKANTIKOL kai Unép éonTdy Kol yuvak@y kai maiduwy kel 8u” évtoréws kwolot kal bnodéxovto.
katéxeton 8¢ kal olitwog A 86Aw | ooudf} yéyovev A Uifpic.

7,43,2 Tloevorio 8¢ éoTt kal dvvoria. éndyel 8¢ xai &tiuiov, ag émi 1ol éni xpfiuaot Swvoapévou.
T 8¢ Typwplor mpdc tog aitias éndyer olhor pév Suteg ppoyerobutal, éredBepor B¢ edteleis
poméroig TOntovtat, ol 6& Aowol mpookaipwg é€opilovtar i ouvnyopios f| Pourfic elpyovtar.
pomneroic 8¢ tomtovton kai ol wholvteg Tag dpxkas Yndous ig pérovteg Sid6van T@ GpXOVTL T
xpripato. motet 8¢ xai iwteotafrep tov émog fi Pifriov ypapovta fi énypapavta | kol Etepdy T1
&y ypéduwe eig dripiov Twog, kol olitwog 86Aw i omoud yéyover fi €£ed60n. 6 B¢ katounUiuy Tipdg
Ty é€étoow fitot katdotaow tol komnyopoupévov, énéBrou &€oltar i 8¢ Snudodr Tt xpioov
yévnta, kai SolAog v éreubepolitar. katodikélet 8¢ kol eig TO Sapépov, okonoupévou tol
Supépovtog Tpdg TOV Kaupdv TG Iopactdoews.

7,43,3 Aiboton 8¢ kai eig t0 teTpomAdoiov, ag éni to0 elvouxioavtog TOV SAAGTPIOV OiKéTNY Tapd
yvaunw tod deondtov duix the dedhikias dywyfic. el 8¢ elvouxioBf katd yvbuny, &upodtepor dmd
tfic Neopos kepoAkde Tinwpolutot. Tinwpettar 8¢ kedohikidg kal 6 éneABav év ékkAnoiy lepwpévy
npoohny kol Bfpw émayoydy, kal 6 év Mt} Tov éniokomov Ufpioog fi Swoeioac. opévvuton b€ tf
100 évicvtod mapadpopd] kai tff nopaspoononicet. dvaipetton 6& kol &1’ &G6Awy ouppdvwy.
opévvuton 8¢ tereutf) tod ApopTNKOTOSG, énakorouBel 8¢ 1@ npoodny ol Huaptnkdtos. €l &&
katoBovAwdi 6 Ufpicog, kata Tol deomndtou kweltal éx petopuélou 8¢ 0l kwettal, GAA kol Bpkov
énaxBévtog ofévvutal

7,43,4 OB x¥Anpovbpoig 0vdE katd KAnpovbpwy didotan év & pii yéyove mpokéropéis, et pi pévoig
T0lg KAnpovopois tod VPpoBévtog Aeipdvou. ouvtpéxet b€ adTi kad 6 *Axouiliog, kol pic kwnBetoa
T étépav qvoupel. kal N mpiPdra 8¢ kwnBeloa thy &md tob Kopreliou dvaipel kai EumoAw. kol
unefovoior 6¢ puf mopdvtwy iV natépwr kwolow adThv. 6 8¢ oukodértng pavels korfyopog fi
¢€opiletar i dmokwettar Tol Povdevtnpiov, k&w 6 Bpxwv Poudedew adtov Ynpiontar. & &¢
Kotnyopdy Aéyew dpetre o €bog the UPpews. mapd Tivwy 8¢ kol katd Tivwy kweltol kol ép’ GV
Bepdrwv év toic npoopdpolc TiTAoig Kai év napatitAoic ebpoopey.
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In the purely alphabetical order characteristic of P, where this passage has been
given the number oa” in the margin, it follows a long list of interdicts. In L it is duly
discussed in the section on those actions which spring from delicta; since within this
section the lemmata have been ordered alphabetically, in L too iniuriarum comes
after several interdicts and an item labelled incendio ruina naufragio. Incidentally,
the L redactor seems to have forgotten that he has already spoken of the actio
inturiarum in 7,27, in the same section and also under t. In 7,27L, however, he has
only mentioned the various possible meanings of the word iniuria, information
derived from a Greek version of D. 47,10,1 pr., which we are familiar with as BS
3544/6-12. As such 7,27L is a typical example of the Laurentianus additions to the
older lexicon.

The information laid down in 7,43LP by contrast was compiled at an earlier
stage and from more divergent sources. In the manuscripts themselves we are
referred to the corresponding titles in the Digest (D. 48,9, corrupt for 47,10) and
Codex (C. 10,35, an error for 9,35),12 but these are not the only titles which have left
their traces. In particular, the lexicon author clearly also used, in § 1, the
introduction on iniuria laid down in the Institutes (I. 4,4). Then the action is said
(§ 2) to be poenalis, annalis, and to result, in the case of a conviction, in ignominy:
these facts are mentioned in I. 4,12,1 and 4,16,2 respectively.

Subsequently part of this basic information is worked out in more detail. For
instance, whereas in § 1 we have merely been told that the consequences of a
conviction depend on the status of the victim,’3 § 2 explains how they also depend on
the person of the accused and on the specific act of iniuria that he is found guilty of.
These are all rules laid down in D. 47,10 de iniuriis et famosis libellis. So here too the
author derives his knowledge from one of the first sources that anyone writing on
iniuria would search through. The same observation applies to most of the
remaining text of this passage on the actio iniuriarum. In it mention is made of
situations in which the action cannot be brought, of its conditional availability to
persons alieni iuris, of the requirement for the plaintiff to specify the iniuria
committed. All this information ultimately derives from D. 47,10 and 1. 4,12,1.14 This
fact is not an indication of sheer indolence on the part of the lexicon author. Far
from just picking out incidental fragments which happened to appeal to him, he
seems to have selected those which clarify specific aspects, especially the various
possible penalties and circumstances which may put an end to a case or may

12 In L the reference is found as a marginal gloss, whereas in P it has been incorporated into the
main text.

13 opiletan 8¢ 1 katadikn npog o mpdownov tod VPpWopévov, cf. I. 4,4,7 secundum gradum
dignitatis vitaeque honestatem crescit aut minuitur aestimatio iniuriae. Theophilus adds examples.

14 1. 4,12,1 is the source of § 3 opévvuton 8¢ tereuthi ol AuopTNKOTOG, éMokorouBel H& T
nipoodny tol paptnkétoc. For the Digest fragments see my edition, FM VIII, pp. 103f.
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mistakenly be expected to do so.This purpose can be deduced not only from the
parts that he does not cite,!> but also from the way in which he has regrouped the
Digest fragments into a new order.

It is in this context that we must consider a seemingly foreign element among
these fragments from D. 47,10. In § 2 we have been told that conviction in an action
of iniuria, which is an actio poenalis, may, depending on the circumstances, result
either in ignominy (éndryet ¢ kai driuiav, cf. ol 8¢ kal ivteotéfrep), or in
various corporal punishments (¢payerobvtal ... ponaroig timtovtat), or in
temporary exile (mpookaipwg €€opilovtar), or in exclusion from advocacy or senate
(ouvnyopiag fi Boudfic €ipyovtar), or in compensating the plaintiff’s interest (to
dwxpépov). Then the text continues as follows (§ 3):

On occasion it (the action) is also awarded for claiming the quadruplicate value,
as in the case of someone who castrates someone else’s slave without the
owner’s consent, by means of the actio aedilicia. If, on the other hand, the
castration did happen with his consent, they are both -awarded capital
punishment, according to the Novel. Capital punishment is also imposed when
someone assaults an ordained person in church and commits iniuria towards
him, and when someone commits iniuria or intimidates the bishop during a
procession.16

In other words, in addition to the possible sanctions referred to in § 2 committing
the delictum of iniuria may also lead to an extra heavy fine (10 Ttetpamiéoiov) and
even to capital punishment. Two clearly distinct cases are mentioned: that of
castrating slaves and that of molesting priests or bishops in the execution of their
religious duties. I will start with the latter. This type of criminal act was first dealt
with by the emperors Arcadius and Honorius, in the year 398, in a constitution
preserved in the Codex title De episcopis et clericis. The emperors laid down that (C.
1,3,10 pr.-1):

Si quis in hoc genus sacrilegii proruperit, ut in ecclesias catholicas inruens,
sacerdotibus et ministris vel ipso cultu locoque aliquid importet iniuriae, quod
geritur, a provinciae rectoribus animadvertatur. Atque ita provinciae moderator
sacerdotum et catholicae ecclesiae ministrorum, loci quoque ipsius et divini cultus
iniuriam capitali in convictos sive confessos reos sententia noverit vindicandum nec
expectet, ut episcopus iniuriae propriae ultionem deposcat, cui sanctitas ignoscendi
gloriam dereliquit (...)

At first sight this constitution seems to provide sufficient proof of what the lexicon
author maintains. The words 0 énelBav év ékkAnoiy beautifullyl? reflect in

15 In particular he is not interested in dogmatic discussions. See Fogen, FM VIII Abh. 111
16 On év A\itf} see below, note 19.
17 But sec note 18.
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ecclesias ... inruens; iepwpévy mpoowry may well render the words sacerdotibus et
ministris; Ufpw émoryorywv is a correct translation of aliguid importet iniuriae. The
assertion that a person guilty of doing such a thing tyuwpeitol ... kepoikisg is
supported by the emperors’ ordainment that the responsible provincial magistrate
must know that those convicted and those who admit their guilt capitali ... sententia
... vindicandum (sc. esse). It is true that 6 év Awtfj tov émlokomov UPploag 7
dwoeloog is not explicitly mentioned in this constitution. However, a bishop
molested during a procession could reasonably count as an example of the
sacerdotes et ministri. In any case we are told that it would not be up to the bishop to
sue, although an iniuria case like this does concern himself (iniuriae propriae
ultionem). The emperors probably meant to say that the above-mentioned instances
of iniuria indirectly all concerned the bishop, because they were really committed
against the Church, whether directed against its servants, its religious service or its
holy places. Even realizing this, the modern legal historian might well be tempted to
stop at this stage of his or her investigations. It would at least have been proved that
the author of the "Pwpaixal dywyai (or, of course, of an underlying lexicon) did go
out of his way to gather data on iniuria from less obvious titles.

However, prior to giving up the search for further sources he would be well
advised to consult Van der Wal’s Manuale Novellarum. This manual would guide
him to the text that mentions our poor bishop who is bodily assaulted, the
Justinianic Novel 123, Tepl éxkAnowoTikwy dxpopwv kepodaiwy, promulgated in
546. In Caput 31 of this Novel the emperor says:

El tig v Belwv pvotnplwv f| v dA\wv aylwv Aettouvpyi@v
émredoupévwv év aylg ékkAnoin fi T8 éntokonw fi Toig EAAowg Imnpétatg Thg
éxxAnoiog UPpeng T Enaydyol, kedevopev toltov facdvoug Unopeival kal
elg €€oplav meudbivar el 8¢ kal alta td Bela pvoThpua xal tag Belag
Aetoupyiog tapa€el fi emitereloBat kwAloel, KePoAkDg TiHwpeiobat.
ToUTou autol Kal émi Talg Attoig €v alg fi éniokomot fi kKAnpikol evpiokovtot
duratTopévov, tva el peév UPpw poévov moioet, Pacavolg kai €€opig
TiopodoB, €l d¢ kal Ty At dwokedboel, kedakikov kivduvov unopévot (...)
Justinian here further develops the constitution of Arcadius and Honorius. The
modification newly introduced in this part of the Novel is a differentiation between
merely committing iniuria in church, henceforth to be punished by torture and exile,
and interrupting a religious service and hindering its continuation, which remains a
capital crime. Justinian’s choice of words however clearly reflects that of C. 1,3,10.
The phrases év ayix eloedOwv'® éxkinoiy and UBpems T1 émarydyol echo the Latin

18 The verb eioeABav is more appropriate than Rhom.ag. 7,43/28 éneABav, a rcading which must
yet be retained, for it there governs iepwpéve mpoodnw rather than év éxxAnoiq. See also
Coll.Trip. 1,3,10.
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words of his predecessors in too close a way to be accidental. The former ‘priests
and servants of the catholic church’, sacerdotes et catholicae ecclesiae ministri, are
now called ‘the bishop and the clerics and the other servants of the church’: 6
éniokomog fi ol KAnpikol fj ol éAAot Unmpétan tiig ékkAnoiag. These words cover the
same category of persons, in fact: all clerics, from the bishop down to the lesser
priests, as well as the ‘other’ servants, i.e. laymen. Yet the fact that Justinian, like
the "Pwpaikal dywyoai but unlike his predecessors, makes explicit mention of the
bishop seems to hint that the lexicon author consulted this Novel as well.

More importantly, Justinian mentions several circumstances in which iniuria
against the church may occur: ‘during the holy sacraments or the further holy
liturgy’, or also ‘during processions!? attended either by bishops or by clerics’. This
difference has no consequences for the punishment; in the latter case too Ufpw
uoévov moifjcat is punished with torture and exile, Swokedboat with capital
punishment. The relevance of the differentiation is that holding processions, Altdg
Totely, is allowed only in the presence of bishops and the clerics under him. This is
explicitly laid down by Justinian in the next chapter of this Novel, 123,32:

Taot d¢ toig Aikoig anayopeoper AMTag motelv dixa ToV douwTtdTwy THYV
TOTWV EMOKOTIWVY Kol T&Y UM’ artotg etAAPETTATWY KANPIKGY.

It is in anticipation of this rule that Justinian in chapter 31 differentiates between
the celebration of the puotnpuwx or the Aot Aeitouvpyiat, where the ‘other servants’
may be in charge, and the Aitad, which do not count as Attal unless a clergyman is
present to say prayers.2 This differentiation, and consequently the consultation by
the lexicon compiler of Novel 123 in any form,?! is presupposed by Rhom.ag. 7,43,3
0 énedBwv €v ékkAnoiy lepwpévy mpoowny kol UBpw énayaymv, kal 6 €v ALt
tov éniokomnov UPpioag f| dwwoeioag. However, adapting the circumstantial
imperial style to the purpose of a lexicon has, it must be feared, not so much
simplified matters as created confusion. Justinian did not speak of UBpig/iniuria
committed against a bishop in a procession, but of that committed against,
presumably, any servant of the Church in a procession, provided it is a proper
procession, i.e. one attended by a bishop or clergyman.

In 558 AD Justinian devoted a special Novel to the subject of castration: Novel 142
Tepl twv evvouxilovtwy. In the prooemium he explains that, although his
predecessors have clearly forbidden and severely punished this horrible practice (to

19  Autf means processional chant in this Novel (cf. Van der Wal, Manuale p. 20 note 7), as is shown
by v Aty Siwxokedéoot and cap. 32 todg tuuioug otaupols, ped’ & év Toic Attdis
é€épxovtar.

20 Nov. 123,32 noio yép éoti Mth, év 1 lepeic ovx edpiokovtal ko tég owiiBeig mowlow ebxés;

21 The text is also found B. 3,1,47-48, Eis. 9,17-18 and, incompletely, Nomoc. L titt. 20, p. 628 VJ, cf.
Appendix Nomoc. L titt. cap. eccl. 9, p. 662 VJ.
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toloUtov pioog), it has only escalated. Having actually been shown some of the
rare (three out of ninety!) victims who survived, he came to the conclusion that
evvouxilew virtually amounted to murder, that it was opposed to God and the law,
and that it must be put down by more drastic measures. He then went on to define
severe penalties indeed against all men and women who should still dare to castrate
anybody or who had done so in the past? and against all their accomplices,? as well
as against those who should attempt to sell a victim or in any other way treat him as
a slave:? from now on all victims were to be freed.

This constitution would seem to leave no legal room whatsoever to castration in
any situation, and the ‘Pwpaikal dywyai author is clearly acquainted with it. He
even refers to it, saying that in a case where the eUvouxilwv and the owner of the
ebvouxioBeig agree about the act being performed, both of them shall suffer capital
punishment é&no thg Neopag (7,43,3), i.e. in accordance with the Novel Tepi t@v
evvouxovtwy cited above. So what induced him to add the provision €i de
€Ovoux1o81) kota yvouny, words which have no parallel in the Novel?

The question of course should be stated the other way round. The lexicographer
only mentions the Novel as a parenthesis, because he has just spoken of the case
where an owner has not consented to his slave’s castration. According to the Novel,
the castrator and his possible associates would at any rate suffer capital punishment
and the castrated slave would be given his freedom. The former owner’s position is
not covered by Justinian’s new law, except that if he has consented he is of course
punished as an accomplice in the crime. But it is precisely the legal rights of an
innocent former owner which caused the presence of this passage in the lexicon: it is
he who ‘is granted’ an action for claiming ‘the quadruple value’ (§ 3). As I said
above, the compiler mentions this as an exception to the rule that the action
iniuriarum condemns eig to Swadépov (§ 2). So the question is, first: where did he
find this peculiar case, which naturally prompted him to mention the Novel, and,
second: supposing that the grammatical subject of 6idotat remains 1) ivioupapoiy,
what has the &ed\ ko dywyn to do with it?

The subject of slave castration is not dealt with in the Corpus Iuris titles on
iniuria, 1. 4,4, D. 47,10, and C. 9,35. Nor can the lexicographer have found this
information in Novel 142. He may have had the disposal of a commentary on the
Novel which referred him to this passage, although none of the present Basilica

22 Nov. 142,1 tolg ... ebvouxilew toApdutog fi ToApfioavtas olovdhinote mpdowmov, ei pév
&vdpec €lev ... el 8¢ yuvoikeg dow ...

23 Ibid. tolg émté€avtog kal éni TolTy npdowna mopadeduwkotag, fi kai oikoug fi oo Twé ént
TOUTY TpaoXopévous fi kal mapéxovtos, eite &udpes elev elte yuvoikes ... g ouvicTtopag
yevopuévoug tiic &dikou Taitng npé€ews.

24 Nov. 142,2 ndwtoag Tovg TO0UTOIG cLVaAAGyHaot ... Unoupyolvtag, sc. those who lend
themselves to causing Todg ebvouxioBévTas ... KaTd ... oloudhnote €190¢ ouedAdypatos eig
Sovleiow kaBérkeaBau.
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scholia (BS 3904/20-3906/5) refer to it. However, he had little reason to consult
such a commentary in this stage of his investigations, before he had thought of
bringing up the Novel itself.”> What he would have profitably scrutinised for more
information about iniuria, was texts dealing with the lex Aquilia. Even the very first
fragment of the iniuria-title D. 47,10 points out:

(-..) interdum iniuriae appellatione damnum culpa datum significatur, ut in lege
Agquilia dicere solemus.?

Indeed our lexicographer is well aware of a certain relation between the action from
the lex Cornelia iniuriarum and the lex Aquilia, as he will show in § 4. There he will
say that ouvtpéxel 8¢ avthi kal 6 'Axkoviiog, kal pia kwnBeloa Ty étépav
auaipet. kol 1 mpara 8€ kwnBeiloa Ty amo tot Kopreriov auaipet kal EumoAtv.
However, he appears to think that castration is in some way connected with the actio
iniuriarum as well as with the actio aedilicia, not with the lex Aquilia. Why should it
not be? The Digest is quite clear that not only unlawfully killing someone else’s
slave falls under the lex Aquilia,?” but also injuring one. This is because the law says
ruperit and vulneravisse should be considered an instance of rupisse. As Ulpian puts
it:28

Inquit lex ‘ruperit’... Rupisse eum utique accipiemus, qui vulneravit, vel virgis vel

loris vel pugnis cecidit, vel telo vel quo alio, ut scinderet alicui corpus, vel tumorem

fecerit, sed ita demum, si damnum iniuria datum est.

That would surely seem to cover our case? Yet it does not, and this is due to the fact
that there is no question of damnum at all. In this respect the case of the castrated
slave is not unlike that of the pollard willow. If someone pollards someone else’s
willows, the owner cannot sue him with the actio Aquilia, as, again, Ulpian points
out, citing Octavenus (D. 9,2,27,27):

St salictum maturum ita, ne stirpes laederes, secueris (ita Mommsen cum BT et
BS pro tuleris), cessare Aquiliam.

That is because, provided that the trunks are not ruined and that it was the right
moment to pollard them, having one’s willows pollarded does not cause damage to

25 It is true that with a slight stretch of the imagination the Novel’s wording could also account for
the occurrence of castration under the heading of iniuria. Justinian refers to it as an évooia
nipa€ic, a uboog (142 pr.), or an doefein (142,1), but also as an &dog npagig (142,1). The last
expression might be rendered as iniuria, be it iniuria in the broadest sense. Cf. BS 3905/6 6¢ein &”
&v tig oV toodtov Swaing kal the Snuoupyiac adtfic UPpioThY, and 3905/14-15.

26 D. 47,10,1 pr. Ulpianus libro quinquagesimo sexto ad edictum. This text underlies Rhom.ag. 7,27L:
see above.

27 E.g. D.9,2,3 Ulpianus libro octavo decimo ad edictum: Si servus servaque iniuria occisus occisave
fuerit, lex Aquilia locum habet.

28  Libro octavo decino ad edictum, D. 9,2,27,13 and 27,17.
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the owner. On the contrary, he has reason to be grateful for having the job done for
him. Only if the person who did it should keep the osiers for himself, would the
owner sue him, not however for damnum iniuria but for theft. The situation is
explained more fully for olives and the like, D. 9,2,27,25.2

The analogue with castrating other people’s slaves is clear. The lex Aquilia, as
we saw above, applies to injuring (rupisse) slaves only si damnum iniuria datum est.
Since the hapless slave’s own opinion on whether or not he has been damaged and
injured is not relevant from a legal point of view, the question is whether his
economic value has diminished. In the words of Ulpian (D. 9,2,27,17):

si nullo servum pretio viliorem deterioremve fecerit, Aquilia cessat iniuriarumque
erit agendum dumtaxat: Aquilia enim eas ruptiones, quae damna dant, persequitur.

Now our slave (provided he survives) has only increased in value as a eunuch. At
any rate, that was what happened in the days of Ulpian, who wrote (D. 9,2,27,28):

Et si puerum quis castravit et pretiosorem fecerit, Vivianus scribit cessare Aquiliam,
sed iniuriarum erit agendum aut ex edicto aedilium aut in quadruplum.

In the Basilica version (B. 60,3,27,28):

‘O ebvouxioag maida kol mooog TinwbTepoV Ti} Tepl UPpewg UmdkelTat Kol
T Topory yEALATL TV dyopavouwy €ig T TeETpamAolv.

The owner does not suffer an economic loss, but he may indeed feel offended:
injuring a slave is committing iniuria against the owner, as we are told for instance in
the Institutes, 1. 4,4,3:

Servis autem ipsis quidem nulla iniuria fieri intellegitur, sed domino per eos fieri
videtur ... cum quid atrocius commissum fuerit et quod aperte ad contumeliam
domini respicit. veluti si quis alienum servum verberaverit, et in hunc casum actio
(sc. iniuriarum) proponitur.

This argumentation is of course no longer valid once Justinian has ordained that
castrated slaves should be free. The lexicographer appears not to have noticed that
the Novel causes the innocent owner to lose a slave, rather than unexpectedly
finding him made more valuable. The Basilica scholia too, although they do refer to
the Novel,® comment on the high value of eunuchs, as in BS 3130/21-22 navtwv
yop v dovAwv ol ebvolxot mAeiovog dmoty@vtal. These sixth-century

29  Si olivam immaturam decerpserit vel segetem desecuerit inmaturam vel vineas crudas, Aquilia
tenebitur: quod si iam maturas, cessat Aquilia: nulla enim iniuria est, cum tibi etiam impensas
donaverit, quae in collectionem huiusmodi fructuum impenduntur: sed si collecta haec
interceperit, furti tenebitur.

30 BS3130/4, 6-7, 13-14, 16-19; 3135/22-24, 26-28.
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commentators still compare eunuchs to schooled slaves like teachers and doctors;31
they ignore the implications of the new law for Ulpian’s point of view. Only one of
the more recent Basilica scholia confusingly points out that the castrated slave’s
value increases because of his freedom.32 This hardly makes more sense than our
‘Pwpaikal &ywyai compiler citing an obsolete rule.

So far, we could at least reconstruct the lexicographer’s method of finding
material for his iniuriarum lemma. As for the actio aedilicia, we have seen that he
found it in his source, D. 9,2,27,28. 1 do not know, however, what Ulpian or Vivianus
thought that the aedilian edict should have to do with it. The ancient commentators
do not offer much help on this point either. We are told by them that (BS 3131/3-4):

annydpevoav yap ol dedideg to ebvouxilew, Womep xal onuepov Taig
durtd€eotv annydpevtat

Or, just frankly (BS 3131/1):

ToUto o mopdyyeApo oUdaug katéxetal ovde evpioketar €v Ty e . .

T

Apparently the edict provides an alternative to the actio iniuriarum, and it seems to
be this alternative which can claim the quadruplicate value.

We can conclude then that whereas the Digest text contains a superfluous aut,
before quadruplum, rightly deleted by Mommsen on the testimony of the Basilica,
the confusion in the ‘Pwpaikal dywyal text is due to the omission of ) after
Seomodtou. Yet we would be wrong to supply it in the text, for the lexicon author did
not quite understand the passage, as is clear from his belief that he had discovered
an instance of the actio iniuriarum exacting the quadruple. But we would also be
wrong to dismiss him as a muddle-head. He systematically scanned the sources at his
disposal to find the sort of information he wanted, and arranged his at times
surprising discoveries in a fairly sensible order.

ROOS MEIJERING

31 BS 3130/24-25. Cf. 3135/20-21: the value of a eunuch is seventy solidi.

32 BS 3135/22 23 Tyudtepov eine yiveoBou tdv Sodhov, énedi uélket 6 ebvouxioBeic émd
Souleiag eig érevBepioav avapmaleabat.

33 Cf. BS 3135/29-33 (tol ‘AyLoGeoﬁwpttov) Ol 8¢ &ébheg koupolreg &yopovdpot iddaot kal
&ywyny eig tetpca'o\amou Kol olpay, 8T g ¢ouea €€ 6pBob ﬁynoapevou oV towdtov tod
ebvouxioBévtog dolAov, kav un tod np(xy;m olitwg eEeﬁn, N0érnoav ag fidn téxae Tob
ebvouxioBévtog omoeavoutog Sofvar t® Seométn tod Téxa &mobavévtog SovAou TO
TetpanAdotov tov edvouxicovto.
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