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Abstract 

Man’s ruthless exploitation of natural resources means that we are housed in a resource-

deprived world. The tug of war for meager resources has led to many conflicts between States 

that we witness today. At the heart of the whole debate on resource crunch is the issue of 
shared natural resources between States. International law has formulated several legal 

instruments to govern the shared transboundary resources, laws on transboundary aquifers 

being one. The objective of this paper is to unlock the general principles of international law 
that regulate the transboundary aquifers. In this regard, the paper has been apportioned into 

three sections. The first section sets the tone by detailing the provisions of the 2008 Draft 

Articles on the Transboundary Aquifers dealing with general principles. The second segment 

of the paper lays down the cardinal principles regulating transboundary aquifers, which range 
from sustainable development to the principle of good faith. The final portion delves into the 

Israel-Palestine dispute and the India-Pakistan Indus Waters Treaty in the context of 

transboundary aquifers.  
 

I. Introduction 
Water is an indispensable resource for human survival. In recent times, the demand for water 

has increased significantly. Most countries have found it difficult to accept a mutual agreement 
governing water resources.1 The impact of globalisation and the subsequent integration of 

communication, travel, and so on have also influenced the sharing of water resources.2  

 Groundwater makes up 97 percent of total consumable water.3 Before World War II, 
groundwater was a strictly local commodity. However, the spread of vertical turbine pumps 

paved the way for several disputes, at the heart of which was the Israel-Palestine conflict over 

shared water resources, especially in relation to transboundary water resources.4 
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 Transboundary aquifers are networks of rock formations beneath the ground that 

contain water straddled between more than two countries.5 Estimates suggest that there are 

more than 270 transboundary aquifers worldwide.6 Transboundary aquifers constitute a 
critical element of the global water resource system. However, unlike transboundary rivers, 

transboundary aquifers have neither been sufficiently recognised by international agreements 

nor through customary practices. Understanding the various nuances of this becomes crucial, 
as almost 96% of the planet’s freshwater is found in underground aquifers that mostly straddle 

across national boundaries.7 This requires a multi-pronged approach as it encompasses 

disciplines like politics, engineering, hydrology, economics, and international law.8 

 While various binding and non-binding laws are available for governing transboundary 
aquifers, there is an absence of a comprehensive legal instrument for groundwater resource 

governance.9 Due to  the significance of water as a pivotal resource, any source of water may 

be the starting point of a dispute, both on the national and international planes.10 Bearing these 
points in mind, international law (hereinafter also referred to as IL) has carved out several 

conventions for the sharing of water resources between States. This includes the 1992 Helsinki 

Convention11 concerning the protection and use of transboundary watercourses and 

international lakes and the 1997 Convention on the Law of the Non-Navigational Uses of 
International Watercourses (hereinafter referred to as the Watercourse Convention),12 along 

with scores of regional and bilateral treaties on the sharing and utilisation of water resources.13 

 However, most of the abovementioned conventions deal with surface water. Moreover, 
the laws pertaining to aquifers are not covered under these conventions. In this regard, the 

role of the International Law Association needs to be underscored. The International Law 

Association was founded in Brussels in 1873. Its objectives, under its Constitution, are to 

study, clarify and develop international law, both public and private, and to further 
international understanding and respect for international law. The Association adopted the 

Seoul Rules on the Law of International Groundwater Resources14 which defined an 

international aquifer as an ‘international drainage basin’. Following the Seoul Rules, the 
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Association’s Water Resource Law Committee produced a detailed summary of all customary 
international law pertaining to water resources, including the Berlin Rules.  

 Chapter VIII of the Berlin Rules discusses aquifers in detail.15 The significance of the 

Berlin Rules was that it highlighted the need for an integrated approach to aquifer 

management  and outlined the precautionary principle, as well as principles of sustainability 
and no significant harm, most of which were subsequently codified under the Draft Articles 

on the Laws of Transboundary Aquifers, 2008 (hereinafter referred to as DALTA).16 However, 

it was not until 2008 that a comprehensive codification of the laws of transboundary aquifers 
took place. The International Law Commission (hereinafter also referred to as the ILC) acting 

under the aegis of the United Nations General Assembly (hereinafter also referred to as 

UNGA) came up with DALTA to tackle the disputes relating to aquifers between straddled 
States. DALTA continued to be the grundnorm in the sphere of transboundary aquifers, 

notwithstanding the emergence of customary law and the existing bilateral arrangements.17

 The post-2008 period witnessed rapid growth in the principles of international law; for 

instance, the Sustainable Development Goals, which emphasised the sustainable management 
of water and sanitation for all.18 More often than not, the issue of transboundary aquifers is 

seen as a peripheral issue in the broader context of political disputes, as evident in the conflict 

pertaining to the Israel-Palestine territorial aquifers. Moreover, the importance of 

transboundary aquifers cannot be over-emphasised; most of the landlocked European States 
rely entirely on aquifers.19 This paper is a minor attempt to deliberate constructively on the 

entire gambit of the principles on transboundary aquifers, acknowledging the fact that the 

existence of IL is not sufficient to deal with the complications on the subjects.  
 Further, the principles of transboundary aquifers have tremendous potential to compel 

States to adhere to and respect the international conventions. The purpose of this work is to 

focus on these fundamental principles and unravel how these principles have contributed to 

the progressive development of the law on transboundary aquifers. According to the Water 
Resource Research Center, ‘transboundary aquifers are a source of groundwater that defy 

political boundary’.20 Due to the indistinct boundaries associated especially with groundwater 

aquifers, several challenges have surfaced amongst which include: a) access to transboundary 
aquifer data, b) boundary intersection, c) the binding nature of the principles of transboundary 

harm and d) the difficulty of persuading States to comply with the principle of transboundary 

aquifers. The advent of transboundary aquifers in the backdrop of customary international law 

has not been well explored; the international law rhetoric operates at the level of rules, whereas 
the acceptance of customary international law is especially relevant in the case of the 

participation of a few States in the decision-making process. The process of custom formation 
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in the realm of water law has accelerated in the past decade because of the myriad of claims 

made by States, which then perhaps turned into law.  

For example, widespread industrialisation prompted the diversion of water from its 
natural setting by upper riparian States. The vogue was that the upper riparian States claimed 

blanket sovereignty,21 regardless of its impact on the other riparian States. The downstream 

States started demanding that the right of the upper riparian State be limited, and voiced a 
claim that upper riparian States should not do things that reduce water quality. The claims 

and counterclaims which resulted between the upper riparian and lower riparian States 

resulted in the unfolding of the customary principle of ‘equitable utilisation’.  

It is to be noted that major principles relating to transboundary aquifers thrived because 
of the divergent views adopted by the States, yet for that same reason, the elevation of the 

principles in water law as customary law has traditionally stalled. However, the modern 

constructions of these principles after the 1990s have meant that it is highly possible for these 
principles i.e. the no significant harm rule, sustainable development, equitable utilisation, 

exchange of information and prior informed consent, to find an active place in the discourse 

on transboundary aquifers as customary principles.22 

 Another visible sign of this trend is the unwinding of the ‘strict sovereignty doctrine’ 
giving way to the restricted notion of sovereignty23 through the negotiation process and 

international cooperation. The proliferation of States has undoubtedly meant that 

international cooperation stands at the heart of the sharing of water resources. The principle 
of international cooperation24 will be detailed in the upcoming sections of this paper. Hence, 

there needs to be a delicate balance between treaty and customary law in order to get a 
comprehensive picture of the lex lata. Most of the treaties on shared water resources have a 

common denominator, i.e. assuring ‘equal share’ between the States. For instance, The Treaty 
of Peace, Friendship, and Arbitration between the Dominican Republic and Haiti signed in 

192925 assured ‘just and equitable use’. The challenge for international academia is to broaden 

the relevant principles and its customary character, which will ensure respect and enforcement 
of these principles. The opinio juris on transboundary groundwater aquifers is currently too 

narrow to establish any form of customary practice with the exception of the 

Donauversinkung Case.26  

 The Donauversinkung dispute concerned the upper course of the Danube River, which 
is characterised by a particular geographical phenomenon: at several places in the former 

territories of Baden and Württemberg the water sinks into the limestone ground and flows in 

subterranean passages into the River Aach, a tributary of the Rhine River in Baden. 
Württemberg, supported by Prussia, claimed that Baden should take measures to stop the 
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increased sinking of water caused by a barrage and that it should remove sediments in the bed 
of the river. Württemberg had closed natural cracks and pores in the bed of the river and had 

diverted water for the use of a power station. Baden, in turn, asked for an injunction requiring 

Württemberg to restore the original conditions.27 It was held in the said case that, the law 

applicable to surface water applies to groundwater.  
There are nearly thirty major principles pertaining to groundwater resource 

management; however, this paper delimits to the major principles codified under DALTA, 

which have undeniably attained the status of customary international law.28 
 

II. Overview of the Adoption of the Draft Articles 
The DALTA has contributed significantly to the field of governing transboundary aquifers. 

The ILC at its 2008 session forwarded the DALTA to the General Assembly.29  The initial 
work by the ILC in formulating the principles on the management of transboundary waters 

was to complement its previous work on the law of the non-navigational uses of water 

resources.30 The draft articles are categorised into four primary parts which include General 
Principles, Protection, Preservation and Management, and Miscellaneous Provisions.31 

Certain provisions of the relevant articles are a reproduction of the corresponding provisions 

of the Convention on the Law of the Navigational Uses of International Watercourses. The 

draft articles relevant to the paper are discussed as follows.32  
Article 3 is the first of the seven articles included in part II of DALTA; it deals with the 

concepts of the sovereignty of aquifer States over the portions of the aquifer present in its 

territory.33 Article 4 elucidates the principle of equitable and reasonable utilisation.34 
Subsequently, the draft elaborates on how this principle is applicable in the context of aquifers. 

A non-exhaustive list of factors that are considered while ensuring the equitable and 

reasonable utilisation of a transboundary aquifer is laid down in Article 5.35 Another important 

principle is the ‘obligation not to cause significant harm’, which is enshrined in Article 6 of 
DALTA. A pivotal aspect of Article 6 is that it puts the responsibility of no significant harm 

not only on the States sharing the transboundary aquifers, but also on the States ‘in whose 

territory a discharge zone is located’.36 

 Article 7 of DALTA focuses on the ‘general obligation to cooperate’ and puts forth 

how the States that share water should have mechanisms in place to ensure the same.37  The 

States sharing aquifers are required to engage in the regular exchange of data and information 
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according to Article 8 of DALTA.38 Article 9 focuses on the aspect of ‘Bilateral and Regional 

Agreements and Arrangements’, which is a modified reproduction of a part of Article 3 of the 

UNWC.39 Article 10 focuses on the ‘Protection and Preservation of Ecosystems’.40 Article 11 
of DALTA deals with recharge and discharge zones. These zones are highly important as an 

aquifer is replenished or recharged through the surface land; it also includes surface areas from 

where the aquifer emerges into another watercourse like a lake, stream or sea.41 It is essential 
to preserve and protect these recharge zones to avoid any contamination of the aquifers. This 

article mandates both aquifer and non-aquifer States to work together in ensuring the 

protection of the aquifers and by extension, the ecosystem. Article 13 provides for the 

‘monitoring of a critical case of groundwater’, which implies that there is a need for 
monitoring of groundwater by the States that share the aquifers jointly.42 

 

III. Sovereignty over Exclusive and Shared Resources 
‘Transboundary aquifers’ are defined in DALTA as ‘a permeable water-bearing geological 

formation underlain by a less permeable layer and the water contained in the saturated zone 
of the formation’.43 Furthermore, DALTA has incorporated a novel principle, i.e., 

sovereignty. The recognition of sovereignty over transboundary aquifers is controversial 

because the principle of Permanent Sovereignty over the Natural Resource (hereinafter 
referred to as PSNR) is applied to the shared aquifer by reference to the UNGA Resolution 

1803 (XVII) as reflected in the preamble of DALTA.44 During the drafting of DALTA, an 

intensive debate took place on the incorporation of the phrase ‘PSNR’ wherein it was agreed 

to place the term in the preamble. This was a paradox, considering the point that sovereignty 
and the sharing of aquifers are conceptually contradictory, and the challenge is to reconcile 

these opposites.  

Although DALTA refers to sovereignty as a sacrosanct principle, it is limited by the 
other principles embedded in DALTA. These principles include equitable use, no harm, 

information exchange, and cooperation.45 The exercise of sovereignty over shared water 

natural resources requires revisiting in terms of finding alternate models, such as drastically 

vitiating sovereignty from the paradigm of the transboundary aquifer.  Otherwise, the 
recognition of sovereignty over shared natural resources would certainly dissuade 

international cooperation, as States would perceive that any effort to cooperate would dilute 

their sovereignty. Therefore, the right approach would be to maintain limited sovereignty.46 
The other rules, i.e. the no-harm rule and the theory of limited territorial sovereignty, 

have  done very little to protect the environment as a shared natural resource. Unlike the 

principle of sovereignty, the principle of no-harm is grounded on due diligence and is based 

on specific circumstances.47 The basis of all these principles rests on the protection of territorial 
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sovereignty.48 The no-harm principle attempts to provide a balanced approach to territorial 
sovereignty rather than an eco-centric angle to preserve the environment and the sovereignty 

principle is not sustainable because of the cyclical nature of water movement.49 

The language of DALTA is more inclined towards protecting the interests of sovereign 

States by allowing States to exercise their sovereign right (PSNR) over a shared resource. It is 
interesting to compare DALTA with other international law instruments, namely the Charter 

of Economic Rights and Duties of States (CERDS),50 The Draft Principles of Conduct in the 

Field of the Environment for the Guidance of States in the Conservation and Harmonious 
Utilization of Natural Resources Shared by Two or More States (the UNEP Draft Principles)51 

and the Watercourse Convention.52 The common denominator in all these instruments is the 

protection of interests over a shared resource. Despite the reluctance of the States to 

incorporate the term ‘shared’, the special rapporteur Chusei Yamada53 was  persuaded to add 
the term ‘shared’ because of the acceptance of the principle of ‘equitable utilisation’. 

  The principle of PSNR is exercised over the exclusive jurisdiction of the State; this was 

affirmed in the UNGA Resolution 3171 (XXVIII).54 However, the shared resource is 
distributed over the international boundaries of two or more States; the resource could be 

groundwater, oil, natural gas etc. Because of the nature of the resource, it is difficult to 

partition the same. The utilisation of resources in one portion of the territory significantly 

affects the other part. For instance, the water abstraction in part of the territory will alter the 
flow of water in other parts of the territory.55 Therefore, the States must cooperate and manage 

the resources jointly. The shift from exclusive sovereignty to shared sovereignty was codified 

for the first time in the Stockholm Declaration in 1972.56 Further, the contribution of the 
UNGA resolutions addressed the need for prior consultation and harmonious exploitation of 

resources. The UNEP Draft Principles, in paragraph three outlines the elements of shared 

resources as a) equitable utilisation, b) exchange of information and consultation c) no harm 

rule and d) transboundary cooperation. All these rules are equally applicable in the case of 
transboundary aquifers.57 This paper attempts to decipher each of these concepts in detail. The 

fact remains, the post-globalisation world is heading from sovereignty to shared or limited 

sovereignty for resources, forming a single unit and distributed amongst two or more States. 
The principle of PSNR took off in the backdrop of decolonalisation in order to strengthen the 
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colonised States’ exercise of self-determination and protect  the economic autonomy of the 

colonised States.58  

 The resolutions of the UNGA 523, 626 (VII), 1515(XV) augmented the sovereign right 
and recognised PSNR as an integral facet of the ‘right to self-determination’. DALTA 

included these principles in the preamble and rightfully omitted the phrase ‘shared natural 

resource’. The developing States articulated the inclusion of PSNR as a safety valve against 
the emergence of neo-colonialism in terms of tackling specific scenarios concerning States and 

foreign investors, enforcement of investment agreements, etc. The dawn of environmental 

consciousness witnessed a palpable drift towards shared resources and congestion between 

PSNR, and shared resources reached new heights.59  
 The 1970s is regarded as the age of environmental enlightenment in the sphere of 

ecological governance60 as principles like the state responsibility for transboundary harm were 

codified. International cooperation became the buzzword, and UNGA resolutions further 
strengthened this stance through resolutions 3129(XXVIII) and 2995 (XXVII). The UNEP 

Draft Principles Principle 361 also acknowledges the existence of different regimes for exclusive 

and shared resources. The UNEP Draft Principles are not binding; but most of the principles 

have attained customary law status. DALTA including the principle of PSNR to protect 
territorial sovereignty certainly diverges from the recent developments concerning shared 

resources. 

 

IV. Transboundary Water Cooperation and Sustainable 

Development Goals 
Transboundary water cooperation has become an integral part in ensuring sustainable 

development.62 The Brundtland Report defines sustainable development as the 
‘development that meets the needs of the present without compromising the ability of future 

generations to meet their own needs’.63 The two primary concepts of sustainable development 

include, first, the essential needs of the world’s poor, which gets overriding priority. Second, 
it recognises the limitations of the environment and requires states to take this into account 

when meeting the needs of the present. 

The groundwater that is found in aquifer systems forms the safest source of drinking 

water, thereby becoming the world’s most extracted raw material.64 It accounts for a 
substantial amount of everyday freshwater used for irrigation purposes, cooking, drinking, and 

hygienic purposes.65 The pressure on groundwater usage has been increasing exponentially. 

Still, the statutory and legal attention given for its safeguard has not been taken up as a priority 
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either in the international policy framework or among various legislatures.66 Aquifers can 
range from small localised aquifers to a regional aquifer system such as the Iullemeden Aquifer 

System or Nubian Sandstone Aquifer System;67 even then, the development of rules and 

regulations on them has been very nascent. The mismanagement of water as a natural resource 

also becomes an integral factor in drawing considerable attention.  
UNESCO’s International Hydrological Program (IHP) that studied these systems 

thoroughly observed that with the water scarcity crisis in the coming years, the presence of 

transboundary aquifers will be a source of conflict.68 This program holds abundant importance 
as it has successfully established cooperation concerning sharing aquifer systems between 

countries.69 If these are not managed efficiently with adequate safeguards, States can suffer 

adversities like groundwater pollution, among others. The consequences of the same will be 

experienced not only by the States which use the source but also by the neighbouring States. 
Therefore, it becomes essential to keep in place sustainable development goals for the 

judicious use of this precious natural resource.  

  The importance of sustainable development can be understood not only in its ‘logical 
necessity’ but also in the general recognition it has gained worldwide.70 Another issue that was 
addressed by Judge Christopher Gregory Weeramantry in the Gabcikovo-Nagymaros case was 

the appropriateness of using the rules of inter partes litigation to determine erga omnes 

obligations.71  Such inter partes issue might need reconsideration in the times to come as that 

could lead to catastrophic environmental danger to stakeholders other than the immediate 

parties in the dispute. Here, he addressed an ongoing debate between sustainable development 

versus the right to develop. This form of inadequacy in technical judicial rules primarily in the 
decisions on scientific matters has been a matter of criticism by various scholars.72 The 

consequences of a particular environmental change are not restricted to only the parties but 

have a larger impact. International environmental law should account for the global concerns 

which impact the world holistically rather than merely confining it to the rights and obligations 
of the parties.73 

Transboundary aquifers traverse through international borders, and their management 

becomes complicated as multiple nations which have different institutional arrangements and 
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policy frameworks are involved.74  In the last few decades, the rampant growth of population, 

increasing reliance on groundwater for various purposes, have stressed the use of 

transboundary aquifer systems.75 The preamble of DALTA enshrines the principle of 
sustainable development. It emphasises the optimal use of these resources for the present and 

future generations.76 

 The implementation of the Sustainable Development Goals in a nuanced manner 
becomes vital as the management of transboundary water resources includes issues of sharing, 

maldistribution, misuse, and over-exploitation.77 

 

V. Equitable and Reasonable Utilisation or the No Significant Harm 

Principle 
Groundwater being the most extracted resource, it is vital to ensure an equitable and 

reasonable utilisation. The Watercourse Convention mandates watercourse States to utilise 

any course of international water equitably and reasonably.78 Article 6 of the Watercourse 

Convention carries a non-exhaustive list of factors which may be equitable and reasonable.79 
It includes factors like the geographical, hydrological and other natural character concerning 

factors, the dependency on the watercourse by the population of a State, socio-economic 

factors influencing the use of water, conservation, protection and development of water , and 
the availability of alternatives of a comparable nature.80 This concept is primarily utilitarian 

and aims to ensure maximum utility of the available resources by sharing the water resource 

in the territories where the aquifers are found. However, this concept has been questioned, 

and other alternate concepts have also been a matter of discussion. Certain objections were 
raised by the ILC and the sixth committee of UNGA to determine whether the concept of 

‘equitable and reasonable utilisation’ can be used to manage transboundary aquifers.81 

The ‘no significant harm’ principle enshrined in Article 7 of the Watercourse 
Convention states that watercourse States must ‘take all appropriate measures to prevent the 

causing of any significant harm to other watercourse States’.82 However, the definition of 

‘significant harm’ or the threshold to be attained is unclear. Further, since surface water and 
groundwater sources have differing characteristics, applying the same standards to both is 

problematic. It is vague whether the harm must be tangible and have an effect on the usage of 

water by another State or whether environmental terms can be used to define harm to the 
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aquifer.83 Considering the difficulties and expenses associated with aquifer remediation, more 
stringent standards must be in place to account for the threshold of the ‘significant harm’ 

principle when any harm occurs to an aquifer.84 

 

VI. Israel-Palestine Transboundary Water Management 
The rationale behind choosing the Israel-Palestine dispute pertaining to transboundary 
aquifers over other bilateral disputes is because of its massive international involvement in 

terms of players like the United Nations. The United Nations’ fixation over this dispute is 

evident from the fact that the United Nations Security Council (UNSC) has passed an 
unprecedented number of 79 resolutions on Arab-Israel conflict as per 2010 data.85 

 The transboundary water conflict between Israel and Palestine is presently more than 

20 years in the making.86 The impact of water scarcity is nowhere felt more than in the region 

of the Middle East. Since World War II, the crisis in the Middle East on resources has been 
brought to the fore. Groundwater is considered to be one of the hardest fought resources. The 

groundwater resource in the Middle East is mostly shared between two or more States. The 

two Oslo Agreements regulate the law governing the sharing of water resources in the region,87 

and were entered between Israel and Palestine in September 1994 and 1995, respectively. The 
Israel-Palestine conflict over the water resource is acute as the recharge zone for the Juda 

aquifer is distributed over Samaria, Hebron, and Judea, which are located in the disputed 

Israel-occupied West Bank part excluding eastern Jerusalem. At this juncture, more than 
hydrology and geography, it is pivotal to decipher the agreements linking Israel and Palestine 

the transboundary conflict.88  

 By the first Oslo Agreement in 1994, it was agreed by Israel to transfer control over the 

Palestinian water supply in Gaza to Palestine.89 Further, it was agreed that Israel would 
transfer 5 million cubic metres per year (hereinafter referred to as ‘MCM/Y’) to Gaza through 

a pipeline. The second Oslo Agreement was signed in 1995. This concurred with the view that 

Palestine’s needs in the future would be 70-80 MCM/Y, and it was further decided to develop 
new water resources for seawater desalination in the region of Judea and Samaria. The 

mechanism to implement the Agreement was to take place through a Joint Water Commission 

(JWC) with the joint supervision of both of the States. The Commission consists of four 

committees, i.e., hydrological, engineering, sewage, and pricing committees, which look into 
the aspects of drilling to solve issues pertaining to payment. Since the establishment of the 

JWC, the dispute persists on various fronts, with the frontrunner being the fact that the water 
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resource of Palestine is controlled by Israel along with endogenous aquifers.90 The important 

principle of equitable utilisation governing transboundary aquifers has been flouted by Israel 

through over-exploitation and pollution in the West Bank through the incessant dumping of 
industrial and agro-chemical wastes. 

 Further, when discussing the Israel-Palestine aquifer, it is pertinent to delve into the 

application of the principles of transboundary aquifers in the said context. The first doctrine 
is the Harmon doctrine,91 i.e. the absolute sovereignty of every nation within its territory, while 

the opposite to the Harmon doctrine is the historical rights doctrine92 which is that if the State 

enjoys the water flowed into an area under her control, then she is entitled to receive the water. 

The second Oslo Agreement provided the JWC wide authority to operate the aquifer. 
Palestine was always in favour of the principle of ‘riparian use’93 and demanded Israel to return 

all the water from the mountain aquifer. In contrast, Israel claimed the right over the aquifer 

based on historical use. The subsequent negotiation made very little headway, and the 
sustainable solution to the water crisis in Palestine requires consensus across the board. Amjad 

Aliewi points towards a four-pronged approach to the water crisis, which includes that:  

a) Palestinian water rights should be resolved according to international legal principles, 

which will guarantee sufficient quantities and grant sovereignty to Palestinians to utilise 
and control their water resources.  

b) Palestinian water rights should extend to their indigenous and shared groundwater aquifers 

as well as surface water, including the Jordan River.  
c) Final agreements will have to ensure the removal of any obstacles in Palestinian lands that 

limit Palestinian rights (e.g., access to wells currently controlled by Israel inside the West 

Bank, the separation wall constraints imposed by Israeli settlements, etc.).  

d)  Bilateral and multilateral cooperation remain key elements in any final status negotiations 
over Palestinian water rights. 

 The second Oslo Agreement has been defined as an interim agreement while many 

portions of the agreement remain vague. The accusations and counter-accusations are 
ubiquitous. Israel accuses Palestine of digging wells, while Palestine accuses Israel of 

overexploitation, the breach from both sides means that the principles enshrined under Article 

40 of the second Oslo Agreement (Annex III)94 are blatantly violated. As the second Oslo 

Agreement envisages, deepening negotiation could go a long way in resolving the outstanding 
disputes. 
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VII. India-Pakistan Indus River Water Plain Aquifers: Need For A 

Comprehensive  Legal Framework 
The Indian subcontinent encompasses 23 percent of the world population within the limited 

land area of about 3 percent, thereby becoming the most densely populated region of the 

world.95 The importance of transboundary aquifers is thus immense as various issues 
pertaining to food and water security are dependent on them. In India, the transboundary 

nature of these water resources has led to several ‘acrimonious issues’ over the usage of 

water.96 Taking into consideration various nuances of groundwater management, it becomes 
essential to understand the continuous and extensive management of transboundary aquifers. 

It is crucial  to implement various laws concerning the governing of transboundary aquifers. 

One of such aquifers which has recently been in the limelight is the India-Pakistan Indus River 

Water Plain Aquifers.97 
The Indus River water flows from the Tibetan Plateau and flows through India and Pakistan 

and its source supports an estimated 215 million people.98 The Indus water is regulated by the 

Indus Water Treaty. One of the salient features in the Treaty is international cooperation and 
the creation of the Permanent Indus Commission (PIC) to undertake periodic inspections. 

 However, due to the relatively recent focus on the subject of groundwater, the Indus 

Water Treaty does not deal with groundwater but primarily focuses on surface water. This is 

problematic, as India and Pakistan also share the Indus Water Plain Aquifer, an 
unconfined/semi-confined groundwater source located beneath the Indus Basin that is 

currently experiencing several problems associated with over-exploitation.99  

The rampant exploitation of groundwater in the region has meant that the water table 
is on the decline. One study conducted by NASA revealed that the Indus Basin was the 

second-most overstressed aquifer in the world.100 Scholars have argued in favour of 

incorporating provisions on groundwater aquifers in the Indus Water Treaty, which would go 

a long way in addressing the issue of groundwater depletion in the region.101 Moreover, the 
aquifers could be governed by the principle of equitable utilisation and principle of no harm, 

as these principles have been invoked with regard to surface water. The legitimacy of using 

these principles is also derived from the fact that they have been elevated to the status of 
customary international law. The initiation of dialogue on an agreement on groundwater 

aquifers requires political commitment and compromise, and there are very few bilateral 
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precedents to rely upon for either State.102 The ideal principle that may be incorporated in the 

bilateral treaty could be the precautionary principle. Considering the fact that the data on the 

quantification is impossible to ascertain, the precautionary principle would be difficult to 
infuse into the existing Indus Treaty because of the absence of the principle in the said Treaty. 

One possible way to overcome the situation is to incorporate the phrase ‘groundwater’ in the 

provisions of the Indus Treaty alongside surface water and demarcate the allowable use.  
 

VIII. Significance of Good Faith Obligation in Complying with the 

Principles of Transboundary Aquifers 
The popular and contemporary definition of good faith stems from the landmark Nuclear Tests 

judgment.103 The International Court of Justice (ICJ) in the said case observed: 

 

One of the basic principles governing the creation and performance of legal 

obligations, whatever their source, is the principle of good faith. Trust and 
confidence are inherent in international cooperation, in particular in an age 

when this cooperation in many fields is becoming increasingly essential. Just as 
the very rule of pacta sunt sevanda in the law of treaties is based on good faith, 

so also is the binding character of an international obligation assumed by 

unilateral declaration.104  

 

The principle of good faith also finds resonance in Article 26 of the Vienna Convention on 
Law of Treaties (VCLT)105. The jurisprudence of Article 26 of VCLT is vast and hence requires 

a cogent interpretation, which forms a pillar of international law.   

 In the sphere of transboundary aquifers, the principle of good faith is cardinal, as 
treaties and resolutions on transboundary aquifers in the context of shared resources are 

mainly soft law mechanisms.106 The negotiation between the competing rights and interests is 

evident from the cases involving aquifer States, where the compromise between States 

happens at the level of the source State and affected State. However, in certain instances, the 
negotiations are caught in the tussle of power politics wherein one State holds the upper hand, 

as seen in the case study of Israel-Palestine, the Oslo Agreements and subsequent interim 

agreements signed against the backdrop of a volatile political environment.107 However, States 
have an obligation to negotiate in good faith, avoid coercion and establish a ‘sanctity of 

obligations’. A good faith obligation finds a mention in Article 7 of DALTA108 as a general 

obligation to cooperate. The good faith obligation encompasses both substantive and 

                                                             
102  Pilar C Villar, ‘Transboundary Aquifers Archives’ (International Water Law Project Blog, 16 November 2020) 

<https://www.internationalwaterlaw.org/blog/category/transboundary-aqufers/> accessed 19 June 2020. 
103  Nuclear Tests (Australia v France) (Judgement) [1974] ICJ Rep 253. 
104  ibid [46].  
105  Vienna Convention on the Law of Treaties (adopted 23 May 1969, entry into force 27 January 

1980).1155 UNTS 331 (VLCT), art 26. 
106  Cameron J Hutchison, ‘Coming in from the Shadow of the Law: The Use of Law By States to Negotiate 

International Environmental Disputes in Good Faith' (2006) 43 Canadian Yearbook of International Law 
101, 101.  

107  ‘Israeli-Palestinian Conflict’ (Council on Foreign Relations, 2020) <https://www.cfr.org/global-conflict-

tracker/conflict/israeli-palestinian-conflict> accessed 31 May 2020. 
108  DALTA (n 5) art 7.  



Contribution of General Principles of International Law in Progressive Development of Transboundary 

Aquifers   197 
                                                                                                                

 
 

procedural limbs; the latter of which is reflected in Article 8,109 i.e. the regular exchange of 
data and information. The provision states that: 

 

Pursuant to draft Article 7, aquifer States shall, on a regular basis, exchange 

readily available data and information on the condition of their transboundary 
aquifers or aquifer systems, in particular of a geological, hydrogeological, 

hydrological, meteorological and ecological nature and related to the 

hydrochemistry of the aquifers or aquifer systems, as well as related forecasts.  
 

One of the bones of contention in the Israel-Palestine transboundary aquifer conflict is 

the available data being skewed. The difficulty of accessing the relevant data in the field of 

transboundary aquifers is because of the diverse data that exist with regard to aquifers. For 
instance, the Franco-Swiss Genevese Aquifer Management Commission110 had difficulties 

harmonising the data as a result of the two sides interpreting according to their own standards.  

One of the germane concepts that requires more clarity is the substantive content of 
good faith. Presently, good faith merely rests on the doctrine of ‘reasonableness’.111 That said, 

in practice, the legal indeterminacy on the substantive content will not be a problem as States 

will have the incentive to settle or arrive at a political solution.112 It can be deciphered that, 

when the rules are narrower, negotiations take place in good faith, essentially implying that 
good faith fills the gap left unaddressed by the treaty framework. The application of good faith 

requires accommodation of the rights and interests of the two or more States, and in the 

domain of shared resources, good faith plays a crucial role in facilitating consensus amongst 
States. 

As stated, good faith covers legal indeterminacy and offers clarity to the uncertain 

realm of transboundary resources, an uncertainty which stems from scientific ambiguity 

(cause, effect, and risk) and complexity of social choices, in terms of cost and benefits analysis. 
The essence of soft law is to protect the legitimate interest and thus ward-off self-interest in 
interpretation.113 In the Lake Lanoux arbitration,114 the rule of good faith meant that the upstream 

State is under an obligation to consider various interests. The reconciliation of the riparian 
State was recognised as an important factor for the equitable utilisation of the shared 

watercourse.  

Primarily, good faith encompasses reconciliation of the legitimate interests of the 
States. In Gabcikovo-Nagymaros case, a landmark case of the ICJ involving the negotiating of 

legitimate interests,115 the two interests that the ICJ had to evaluate were the social and 

economic needs of the watercourse State and protection of drinking water supply. The ICJ’s 

interpretation in an integrated manner reconciled the no significant harm principle with 
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equitable utilisation and favoured harm in certain exceptional circumstances, as the risk of the 

harm was a mere possibility. Of course, it was criticised in the sense of sustainable 

development. It is widely held that good faith norms, when recognised, will enable attainment 
of environmental protection goals. Apart from the shared transboundary resources, good faith 

norms are also reflected in the areas of laws regulating trade, straddling fish stock 

management, etc.116 As mentioned in DALTA, information on the aquifers is crucial to realise 
the equitable sharing of water resources. The good faith doctrine in the context of aquifers 

finds affinity in terms of exchange of data and information. As reflected in Article 8 of 

DALTA, which uses the language of ‘best efforts’, States are required to make use of the best 

means at their disposal to share data as the sharing of data is especially productive when the 
aggrieved States are the developing economies. The data to be provided includes, inter alia, 

geological, meteorological and hydrogeological information. The sharing of data usually takes 

place jointly and includes all available research and analysis of aquifers. Through this joint 
management, as with the Nubian Sandstone System or the EU Water Framework Directive,117 

the purpose of collective management is to ensure transparency and accountability.  

 

IX. Conclusion 
This paper has revealed the significance of the general principles of international law in 

resolving disputes relating to transboundary aquifers. The challenge, however, is to urge States 

to comply with these general principles in good faith. Since contemporary disputes on 
transboundary aquifers are resolved by resorting to regional or bilateral treaties, these treaties 

ought to incorporate the general principles in substance and spirit, especially in the backdrop 

of international politics. Also, there is a requirement for balancing treaty and customary law 

to ensure the smooth enforcement of these principles, as most of these principles have attained 
the status of customary international law. Hence, State compliance needs to be rephrased from 

the commonly held soft law conception. The onset of globalisation had set the stage for 

principles like sustainable development, the no harm principle and limited sovereignty in the 
context of the transboundary aquifer to thrive. Nevertheless, the reticence of States to enhance 

the scope and content of some of these principles has meant that these principles have not 

transformed beyond soft laws.  

Through this doctrinal study, the authors have identified certain grey spots which 
require an amicable solution; firstly, the authors contend that rather than being confined to 

rights and obligations, international law should apply the general principles with consistency 

in order to render equitable solutions to the volatile crises over hard-fought shared resources. 
Secondly, the need to reconcile these principles ought to be emphasised, as some of these 

principles contradict the rights and interests of different States. This would ensure a legal 

solution to the political struggle. Thirdly, in the course of this research, the authors were able 

to identify the gap in terms of data on the transboundary aquifer where the developed 
economies have access to the most sophisticated and accurate data and technologies, hence 

hold an upper hand in the bargaining process. The authors believe that enhancing better 

international cooperation and transfer of technology can go a long way in bridging the gap 
between developed and developing economies and thus ensuring equitable resource 

distribution.  
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