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PRESIDENT’S NOTE 
Dear reader, 

 Hereby I would like to proudly introduce 1st Issue of the 8th volume of the Groningen 
Journal of International Law. As all previous issues, this issue is readily available for free on 
our website at <https://grojil.org> and <https:// ugp.rug.nl/grojil>.  

 Being an open issue, GroJil 8(1) presents you with several articles on the various 
topics of International Law. Importantly, this issue contains articles written by some of the 
Editorial Board members, which are covering various topics of International Law. The 
editorial team worked very hard on them and thus our Publishing Director Jochelle Greaves 
has created an overview of the articles and the basic concepts they are discussing. 
 In the opening contribution, Christian Plamenov Delev discusses the interpretative 
methodology used within the WTO dispute settlement system. Through reflecting on 
institutional changes within the system, analysing GATT and WTO jurisprudence, 
scrutinizing the rules of treaty interpretation and considering the fragmentation of 
international law, he concludes that there has been a shift from a power-based towards a rule-
based system of dispute settlement. When it comes to treaty interpretation, the VCLT and 
rules and principles of customary international law have been placed at the centre of the WTO 
system, creating judicial dialogue, conflict resolution and harmonisation. 

Jochelle Greaves Siew examines whether the current framework of international 
human rights law grants the right to a healthy environment to future generations. After 
defining and discussing key terminology, she establishes a link between intergenerational 
equity and sustainable development, concluding that while State practice is sufficient to 
establish a customary right to a healthy environment for future generates, opinio juris is 
lacking.

Next, Alexandra Prus critically analyses international humanitarian law regarding the 
protection of the environment during non-international armed conflict. She assesses the 
meaning of the term ‘natural environment’ before applying her conclusions to the damage that 
has occurred to water systems in Syria as a result of the internal conflict. The author argues 
that armed attacks can have diverse and damaging effects on the environment, which current 
international humanitarian law does not adequately protect against.

In the 4th article, Kirill Ryabtsev explores the issue of online political micro-targeting. 
Through a comparison of presidential election campaigns in France, Italy and the United 
Kingdom, he illustrates current political micro-targeting practices in these legal systems and 
analyses the interference this can have on the voting rights of the electorate. He concludes 
that, although online political micro-targeting may bring benefits to society, such as increased 
voter turnout and closer ties between politicians and the electorate, it is necessary to design a 
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legal framework that will safeguard the practice against abuse and protect the rights of the 
electorate.

Sam Thyroff-Kohl analyses the impact of terrorism on the freedoms guaranteed by the 
European Convention on Human Rights, through examining case law from the European 
Court of Human Rights and studying the UK’s controversial counterterrorism methods. He 
concludes that, although the ECtHR provides limits to the discretion of Member States when 
it comes to dealing with national security concerns, serious privacy infringements are 
permitted to an unsettling extent in response to the threat of terrorism.

Parimal Kashyap and Ayushi Tiwari address the history and changing nature of the 
UN’s role in defining and countering terrorism, highlighting new challenges posed by modern 
terrorism and discussing the legitimacy of the UN’s response. The authors argue that, as 
Member States prefer to retain control over their counterterrorism agendas, and given the 
evolving nature of terrorism itself, multilateral dialogue and consensus are essential when it 
comes to dealing with this global threat. 

Sean Morris explores the dichotomy between human rights violations and national 
security concerns, which often conflict at the domestic level, and considers the role of 
international law in finding a balance between these. He advances that international human 
rights law provides limited protection in this context, as States define the reach and scope of 
international law within their domestic legislation.

In the 8th article, Lara Mullins discusses the legal ramifications of reservations to 
multilateral human rights treaties, comparing the approaches of the International Court of 
Justice and the European Court of Human Rights. She underscores the importance of State 
sovereignty in relation to reservations, as binding a State to a treaty despite a reservation can 
serve to alienate key States and discourage participation in the treaty regime. 

Lastly, Vijaya Singh and Vijay Mishra address lacunae in the legal framework relating 
to private military and security contractors in the maritime sector. The authors discuss the 
necessity and role of these contractors, their legal status and the law governing their actions at 
sea, arguing that specific laws and standards must be adopted to regulate their conduct, with 
human rights and humanitarian law at the forefront.

GroJil editorial Board would like like to recognise all the efforts made by the editors 
in order to prepare the articles for publication and express gratitude for their splendid work. 
Moreover, I personally would like to thank each Board Member for their great dedication and 
work on this issue.  

 On the organisational matters, due to COVID-19 pandemic, all the events and other 
physical activities which have been planed for this period had to be canceled. Nonetheless, we 
are planing to design various activities which will be held online. GroJil will be closely 

2



monitoring Dutch COVID-19 measures and will act according to the law and rules prescribed 
by the Dutch government.  

 Moreover, Volume 8, Issue 1 is the last issue published under the direction of the 
current Editorial Board. As President and Editor-in-Chief, I would like to thank each and 
every fellow Board Member who I had pleasure and honour to work with. The past two years 
were challenging, but at the same time fruitful. I am certain that nothing what has been done 
so far could be achieved without my fellow Board Members. I wish the old Board the best of 
luck with their future endeavours and I am looking forward to start working with the new 
Editorial Board during these strange and unpredictable times.  

Happy reading, stay safe and healthy!

Kyrill Ryabtsev  
President and Editor-in-Chief
Groningen Journal of International Law
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Groningen JoXrnal of InWernaWional LaZ, Yol 8(1): Open IVVXe 

BH\RQG PRZGHU KHJV DQG CU\VWDO BDOOV: FLQGLQJ MHDQLQJ LQ WKH 
ASSHOODWH BRG\·V IQWHUSUHWDWLRQ RI :7O LDZ 

 
CKULVWLaQ POaPeQRY DeOeY* 

KWWSV://dRL.RUg/10.21827/GURJIL.8.1.1-29 
 

KH\ZRUGV  
LAW OF TREATIES; WTO LAW; FRAGMENTATION OF INTERNATIONAL 
LAW 

 
AEVWUDFW 

TKLV aUWLcOe VeeNV WR eVWabOLVK WKe LQWeUSUeWaWLYe PeWKRdRORg\ XVed b\ WKe WTO ASSeOOaWe 
BRd\ aQd SaQeOV LQ decLdLQg caVeV. TKe PRdeUQ WTO dLVSXWe VeWWOePeQW V\VWeP KaV beeQ 
WKe VXbMecW Rf gUeaW cULWLcLVP, LQcOXdLQg aOOegaWLRQV Rf MXdLcLaO acWLYLVP aQd XVe Rf MXdLcLaO 
SUecedeQW. TKeVe SeUVSecWLYeV aUe fRXQded XSRQ a faOVe WKeRUeWLcaO dLcKRWRP\, ZKeUeb\ 
WKe WTO V\VWeP LV YLeZed eLWKeU aV a gORbaO cRQVWLWXWLRQaO V\VWeP RU, aOWeUQaWLYeO\, WKaW 
LWV UXOeV aUe VXbVLdLaU\ WR a KRVW Rf RWKeU YaOXeV aQd QRUPV, LQcOXdLQg eQYLURQPeQWaO 
SURWecWLRQ, KXPaQ ULgKWV aQd QaWLRQaO UegXOaWRU\ cKRLce. FLUVW, WKe PRdLfLcaWLRQV LQ 
LQVWLWXWLRQaO aUcKLWecWXUe XQdeU WKe dLVSXWe VeWWOePeQW V\VWeP aUe WUaced aQd dLVcXVVed. 
TKLV LQcOXdeV aQ aQaO\VLV Rf WUeaW\ cKaQgeV, WKe RUgaQLVaWLRQ aQd VWUXcWXUe Rf SaQeOV aQd 
WKe adRSWLRQ Rf UeSRUWV. SXbVeTXeQWO\, aQ aQaO\VLV Rf WTO/GATT MXULVSUXdeQce LV Pade 
WR aVceUWaLQ WKe YaULRXV OegaO VRXUceV XVed, WKe QRUPaWLYe KLeUaUcK\ eVWabOLVKed, WKe 
aSSOLcaWLRQ Rf VCLT SURYLVLRQV aQd RWKeU UXOeV Rf WUeaW\ LQWeUSUeWaWLRQ, WKe XVe Rf 
eYROXWLRQaU\ LQWeUSUeWaWLRQ aQd WKe VLgQLfLcaQce Rf VSecLaO UXOeV. TKLV SecWLRQ UeOLeV RQ caVe 
OaZ aQd acadePLc OLWeUaWXUe. FLQaOO\, WKe TXeVWLRQ Rf WKe fUagPeQWaWLRQ Rf LQWeUQaWLRQaO OaZ 
LV addUeVVed ZLWK UeVSecW WR WUeaW\ LQWeUSUeWaWLRQ. TKLV SecWLRQ aQaO\VeV OegaO SOXUaOLVW 
aUgXPeQWV, SaUWLcXOaUO\ b\ WeLOeU, FLVcKeU-LeVcaQR aQd TeXbQeU aQd eVWabOLVKeV OegLWLPaWe 
UeVSRQVeV WR WKeLU aUgXPeQWV. MRUeRYeU, ceUWaLQ VLPLOaULWLeV aUe eVWabOLVKed ZLWK RWKeU 
LQWeUQaWLRQaO cRXUWV aQd WULbXQaOV.  
 

 
I. IQWURGXFWLRQ 
FRU RYeU KaOf a ceQWXU\, LQWeUQaWLRQaO WUade OaZ e[LVWed RQ WKe SXUOLeXV Rf LQWeUQaWLRQaO OaZ 
aV a V\VWeP cKaUacWeULVed b\ LWV VWULYe WR acKLeYe WUade OLbeUaOLVaWLRQ. WKLOe LW Pa\ be 
acNQRZOedged WKaW WKe GeQeUaO AgUeePeQW RQ TaULffV aQd TUade (GATT) aQd, WKeUeafWeU, 
WKe WRUOd TUade OUgaQL]aWLRQ (WTO) agUeePeQW aUe UegaUded aV bUaQcKeV Rf LQWeUQaWLRQaO 
OaZ LQ WKe WUadLWLRQaO VeQVe,1 WKeLU LQWeUSUeWaWLRQ aQd aSSOLcaWLRQ b\ WKe ASSeOOaWe BRd\ 
(AB) aQd SaQeOV KaYe aW YaU\LQg PRPeQWV cRPe XQdeU VeYeUe VcUXWLQ\ fRU WKeLU aOOeged 
SUefeUeQce fRU WUade OLbeUaOLVaWLRQ RYeU RWKeU VRcLeWaO YaOXeV,2 cRQWULbXWLRQ WRZaUdV gORbaO 

 
* PKD UeVeaUcKeU aW SW CaWKaULQe·V CROOege, UQLYeUVLW\ Rf CaPbULdge; LLM (fLUVW cOaVV), HXgKeV HaOO, 

UQLYeUVLW\ Rf CaPbULdge; LLB VXmma cXm laXde, UQLYeUVLW\ Rf GURQLQgeQ. TKe aXWKRU ZRXOd OLNe WR WKaQN 
PURfeVVRU PaQRV MeUNRXULV fRU KLV cRPPeQWV aQd feedbacN. AOO eUURUV aUe KLV RZQ. 

1 VLeQQa CRQYeQWLRQ RQ WKe LaZ Rf TUeaWLeV (VLgQed 24 Ma\ 1969, eQWeUed LQWR fRUce 27 JaQXaU\ 1980) 
1155 UNTS 331 (VCLT) AUWLcOe 2(1)(a): a WUeaW\ LV defLQed aV ¶aQ LQWeUQaWLRQaO agUeePeQW cRQcOXded 
beWZeeQ SWaWeV LQ ZULWWeQ fRUP aQd gRYeUQed b\ LQWeUQaWLRQaO OaZ, ZKeWKeU ePbRdLed LQ a VLQgOe 
LQVWUXPeQW RU LQ WZR RU PRUe UeOaWed LQVWUXPeQWV aQd ZKaWeYeU LWV SaUWLcXOaU deVLgQaWLRQ.·. 

2 See, fRU LQVWaQce, D Ma\eU aQd D HRcK, ¶IQWeUQaWLRQaO EQYLURQPeQWaO PURWecWLRQ aQd WKe GATT: TKe 
TXQa/DROSKLQ CRQWURYeUV\· (1993) 31 APeULcaQ BXVLQeVV LaZ JRXUQaO 187, 215²218. 
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dLVWULbXWLYe LQMXVWLce,3 aQd MXdLcLaO acWLYLVP.4 MRUeRYeU, WKe SUeVeQW cULVLV UegaUdLQg WKe 
aSSRLQWPeQW Rf AB PePbeUV KaV beeQ gaOYaQLVed b\ WKe SeUceSWLRQ Rf ¶dLVUegaUd fRU WKe 
UXOeV aV VeW b\ WTO MePbeUV·, a VeQWLPeQW WKaW KaV OaUgeO\ UeVWed RQ WKe LQWeUSUeWaWLRQ Rf 
WKe cRYeUed agUeePeQWV.5 

TKe PaQ\ cRQceUQV YRLced aURXQd eVWabOLVKLQg MePbeUV· cRPPLWPeQWV KaV aV RQe 
Rf WKeLU VRXUceV WKe AB·V LQWeUSUeWaWLRQ Rf WKe cRYeUed agUeePeQWV, ZKLcK LV QRWeZRUWK\ 
VLQce WKe UXOeV gLYe VLgQLfLcaQW OeeZa\ fRU ¶UeaVRQed MXdgePeQWV LQ cRQfURQWLQg WKe eQdOeVV 
aQd eYeU-cKaQgLQg ebb aQd fORZ Rf UeaO facWV LQ UeaO caVeV LQ WKe UeaO ZRUOd·.6 IQdeed, WKe 
aSSOLcabOe UXOeV aUe OaUgeO\ fRXQded XSRQ WKe dLVcRYeU\ Rf a baOaQce beWZeeQ WKe fOe[LbLOLW\ 
aQd ULgLdLW\ Rf WTO UXOeV WKaW ZRXOd Keed WR WKe UeVWULcWLRQ agaLQVW ¶add[LQg] WR RU 
dLPLQLVK[LQg]· ULgKWV aQd RbOLgaWLRQV.7 TKe Ne\ WR fLQdLQg WKe MePbeUV· cRPPRQ LQWeQW 
WKXV deSeQdV RQ WKe UXOeV Rf LQWeUSUeWaWLRQ ePSOR\ed ZLWKLQ WKe cRQWe[W Rf WKe dLVSXWe 
VeWWOePeQW V\VWeP. AccRUdLQgO\, WKeUe LV a UeOLaQce RQ a deYeORSPeQWaO PeaQLQg Rf WeUPV 
LQ OLgKW Rf WKe UeOeYaQW cXVWRPaU\ LQWeUQaWLRQaO OaZ (CIL) UXOe,8 ZKLcK fLQdV LWV cKLef 
e[SUeVVLRQ LQ AUWLcOeV 31 WR 33 Rf WKe VLeQQa CRQYeQWLRQ RQ WKe LaZ Rf TUeaWLeV (VCLT).9 
 TKe cRQcOXVLRQ WKaW WTO OaZ LV a VeOf-cRQWaLQed V\VWeP SRVVeVVLQg cRQVWLWXWLRQaO 
VLgQLfLcaQce ZLWKLQ WKe LQWeUQaWLRQaO OegaO RUdeU KaV beeQ a KeaUWVWULQg fRU bRWK acadePLc 
aQd SROLWLcaO cULWLcLVP Rf WKe AB.10 TKLV KaV OaUgeO\ beeQ e[SUeVVed LQ WKe WKeRU\ WKaW WKe 
WTO bURadO\ cRQVWLWXWeV aQ LQdeSeQdeQW fRUP Rf gORbaO gRYeUQaQce WKURXgK LWV 
¶LQVWLWXWLRQaO aUcKLWecWXUe·, WKe eVWabOLVKPeQW Rf ¶QRUPaWLYe cRPPLWPeQWV· aQd a gUadXaO 
adMXdLcaWLYe SURceVV Rf cRQVWLWXWLRQaO QRUP cUeaWLRQ.11 WKLOe WKeVe SRLQWV KaYe WKePVeOYeV 
beeQ PeW ZLWK cULWLcLVP fRU WKeLU ZLOd e[WUaSROaWLRQV aQd LPSOLcaWLRQV,12 WKe PaLQ 
aOWeUQaWLYe SURSRVed LV eTXaOO\ XQVaWLVfacWRU\. IQdeed, WKe QRWLRQ WKaW WKe WTO V\VWeP 
UeOLeV RQ ¶VXbVLdLaULW\·, QaPeO\ ¶defeUeQce WR QRQ-WTO LQWeUQaWLRQaO LQVWLWXWLRQV aQd 
QRUPV· aV ZeOO aV WR ¶VXbVWaQWLYe dRPeVWLc UegXOaWRU\ cKRLceV·, LV eTXaOO\ LQcRUUecW LQ 

 
3 M LeQQaUd, ¶NaYLgaWLQg b\ WKe SWaUV: IQWeUSUeWLQg WKe WTO AgUeePeQWV· (2002) 5(1) JIEL 17. 
4 J BKagZaWL, ¶AfWeU SeaWWOe: FUee TUade aQd WKe WTO· LQ RB PRUWeU eW aO (edV), Efficienc\, EqXiW\, and 

LegiWimac\: The MXlWilaWeral Trading S\VWem aW Whe MillenniXm (BURRNLQgV IQVWLWXWLRQ PUeVV 2001) 60²61. 
5 UQLWed SWaWeV TUade ReSUeVeQWaWLYe, ¶TKe PUeVLdeQW·V TUade PROLc\ AgeQda· (MaUcK 2018) 

<XVWU.gRY/VLWeV/defaXOW/fLOeV/fLOeV/PUeVV/ReSRUWV/2018/AR/2018%20AQQXaO%20ReSRUW%20I.Sdf> 
acceVVed 8 FebUXaU\ 2019, 22²24. 

6 Japan ² Ta[eV on Alcoholic BeYerageV (Japan ² Alcoholic BeYerageV II) (4 OcWRbeU 1996) WT/DS8/AB/R, 
WT/DS10/AB/R aQd WT/DS11/AB/R, 122²123. 

7 DLVSXWe SeWWOePeQW RXOeV: UQdeUVWaQdLQg RQ RXOeV aQd PURcedXUeV GRYeUQLQg WKe SeWWOePeQW Rf 
DLVSXWeV, MaUUaNeVK AgUeePeQW EVWabOLVKLQg WKe WRUOd TUade OUgaQL]aWLRQ, AQQe[ 2 (1994) 1869 
UNTS 401 (DSU) AUWLcOe 3.2.  

8 LbLd. 
9 See, fRU LQVWaQce, UniWed SWaWeV ² SWandardV for ReformXlaWed and ConYenWional GaVoline - SWaWXV ReporW b\ Whe 

UniWed SWaWeV (US ² GaVoline) (29 ASULO 1996) WT/DS2/AB/R, 17; aQd Japan ² Alcoholic BeYerageV II (Q 6) 
5 cRQceUQLQg AUWLcOe 31 VCLT; EC ² CXVWomV ClaVVificaWion of CerWain CompXWer EqXipmenW (5 JXQe 1998) 
WT/DS62/AB/R, WT/DS67/AB/R aQd WT/DS68/AB/R cRQceUQLQg AUWLcOe 32 VCLT; fRU WKe CIL 
VWaWXV Rf WKe VCLT, Vee CaVe Concerning KaVikili/SedXdX IVland (BoWVZana Y Namibia) [1999] ICJ ReS 1045 
[18]. OQe PXVW QRWe WKaW CIL UXOeV Pa\ deYeORS LQdeSeQdeQWO\ Rf WUeaW\ SURYLVLRQV gLYLQg WKeP 
e[SUeVVLRQ, SeU CaVe Concerning MiliWar\ and ParamiliWar\ AcWiYiWieV in and againVW NicaragXa (NicaragXa Y USA) 
(MiliWar\ and ParamiliWar\ AcWiYiWieV) (MeULWV) [1986] ICJ ReS 14 [176]²[178].  

10 See, fRU LQVWaQce, GR SKeOO, ¶TUade LegaOLVP aQd IQWeUQaWLRQaO ReOaWLRQV TKeRU\: AQ AQaO\VLV Rf WKe 
WRUOd TUade OUgaQL]aWLRQ· (1995) 44 DXNe LaZ JRXUQaO 829; JP TUacKWPaQ, ¶TKe CRQVWLWXWLRQV Rf WKe 
WTO· (2006) 17(3) EJIL 623. 

11 JL DXQRff, ¶CRQVWLWXWLRQaO CRQceLWV: TKe WTO·V ¶CRQVWLWXWLRQ· aQd WKe DLVcLSOLQe Rf IQWeUQaWLRQaO LaZ· 
(2006) 17(3) EJIL 648, 651²656. 

12 LbLd 648²650, 657²661; R HRZVe aQd K NLcROaLdLV, ¶EQKaQcLQg WTO LegLWLPac\: CRQVWLWXWLRQaOL]aWLRQ 
RU GORbaO SXbVLdLaULW\?· (2003) 16(1) GRYeUQaQce 73, 74²86. 
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XQdeUVWaWLQg WKe VLgQLfLcaQce Rf WUade OLbeUaOLVaWLRQ SURYLVLRQV aQd OeadLQg WR a 
fXQdaPeQWaO PLVUeadLQg Rf WTO/GATT MXULVSUXdeQce.13 MRUeRYeU, bRWK SeUVSecWLYeV 
KaYe KeOSed VKaSe a daQgeURXV bLfXUcaWLRQ WKaW WKe WTO OegaO RUdeU LV eLWKeU a 
cRQVWLWXWLRQaOO\ dLVWLQcW OegaO RUdeU VRPeZKaW aNLQ WR WKe EXURSeaQ UQLRQ RU, 
aOWeUQaWLYeO\, defeUeQWLaO WR RWKeU LQWeUQaWLRQaO LQVWLWXWLRQV aQd QaWLRQaO UegXOaWLRQV, eYeQ 
WR WKe e[WeQW WKaW LWV UXOeV aUe ¶QRW VLPSO\ ´bLQdLQgµ LQ WKe WUadLWLRQaO VeQVe·.14 TKLV ZRXOd 
ORgLcaOO\ UeVXOW LQ WTO UXOeV aQd, b\ LPSOLcaWLRQ, WKeLU MXdLcLaO LQWeUSUeWaWLRQV WKePVeOYeV 
becRPLQg WKe VXbMecW Rf VXcK a faOVe dLcKRWRP\: eLWKeU e[eUWLQg VRPe cRQfLgXUaWLRQ Rf 
VXSUePac\, RU RWKeUZLVe e[LVWLQg LQ a cRQVWaQW VWaWe Rf LUUegXOaU fOXcWXaWLRQ UeOaWLYe WR 
QaWLRQaO aQd LQWeUQaWLRQaO QRUPV aQd UXOeV.  
 TKLV aUWLcOe aWWePSWV WR aQVZeU WKe TXeVWLRQ: WKaW aUe WKe Ne\ cKaUacWeULVWLcV Rf WKe 
AB·V aSSURacK WR LQWeUSUeWLQg WTO OaZ? TKe cRQVeTXeQW aQaO\VLV UeOLeV RQ aQ eYaOXaWLRQ 
Rf WKe dLVSXWe VeWWOePeQW V\VWeP aQd WTO/GATT MXULVSUXdeQce. MRUeRYeU, b\ aSSO\LQg 
WKe LQWeUQaWLRQaO cRPPXQLW\ WKeRUeWLcaO PRdeO, ZKLcK KROdV WKaW WKe LQWeUQaWLRQaO 
cRPPXQLW\ KaV becRPe eYeU PRUe LQWegUaWed, eQabOLQg WKe cUeaWLRQ Rf ¶a VeW Rf RYeUaUcKLQg 
aQd KLeUaUcKLcaOO\ RUdeUed SULQcLSOeV aQd UXOeV·,15 LW cRQWULbXWeV WR WKe debaWe RQ WKe 
fUagPeQWaWLRQ Rf LQWeUQaWLRQaO WUeaW\ LQWeUSUeWaWLRQ b\ SUeVeQWLQg WKe caVe fRU WKe 
cRQgUXeQce Rf WKe AB·V aSSURacK ZLWK WKRVe Rf RWKeU LQWeUQaWLRQaO cRXUWV aQd WULbXQaOV, 
conWra KeUPeQeXWLc OegaO SOXUaOLVP.16 
 TKe fLUVW SecWLRQ aQaO\VeV deYeORSPeQWV LQ WKe dLVSXWe VeWWOePeQW V\VWeP, fURP WKe 
LQfRUPaO GATT VWUXcWXUe WR WKe SUeVeQW, KLgKO\ LQVWLWXWLRQaOLVed, dLVSXWe VeWWOePeQW 
V\VWeP. SXbVeTXeQWO\, WKe VecRQd SecWLRQ WaNeV WZR cRQVLdeUaWLRQV LQWR accRXQW ² WKe W\SeV 
Rf VRXUceV Rf WTO OaZ aQd WKe SaUWLcXOaU LQWeUSUeWaWLYe PeWKRdRORg\ eVWabOLVKed b\ WKe 
AB aQd SaQeOV. FLUVW, a cOeaU dLcKRWRP\ Rf WKe dLffeUeQW VRXUceV LV eVWabOLVKed. SecRQdO\, 
WKe AB·V KeUPeQeXWLc PeWKRdRORg\ LV deVcULbed, ZLWK a fRcXV RQ WKe fROORZLQg facWRUV: WKe 
XVe Rf WKe geQeUaO UXOe RQ WUeaW\ LQWeUSUeWaWLRQ aQd RWKeU VCLT SURYLVLRQV; eVWabOLVKLQg 
MePbeUV· cRPPRQ LQWeQWLRQV; WKe XVe Rf eYROXWLRQaU\ WUeaW\ LQWeUSUeWaWLRQ; WKe UROe Rf 
VSecLaO UXOeV RQ WUeaW\ LQWeUSUeWaWLRQ; aQd WKe QRUPaWLYe KLeUaUcK\ eVWabOLVKed b\ WKe AB 
aQd SaQeOV. TKe fLQaO SecWLRQ cRQVLdeUV WKe bURadeU dLVcXVVLRQ RQ WKe fUagPeQWaWLRQ Rf 

 
13 See, fRU LQVWaQce, BJ CRQdRQ, ¶COLPaWe CKaQge aQd UQUeVROYed IVVXeV LQ WTO LaZ· (2009) 12(4) JIEL 

895, 907²908.  
14 J BeOOR, ¶TKe WTO DLVSXWe SeWWOePeQW UQdeUVWaQdLQg: LeVV LV MRUe· (1996) 90 AJIL 416, 416; fRU a 

deVcULSWLRQ Rf WKe BeOOR-JacNVRQ debaWe, Vee J PaXZeO\Q, ConflicW of NormV in PXblic InWernaWional LaZ: HoZ 
WTO LaZ RelaWeV Wo oWher RXleV of InWernaWional LaZ (CUP 2003) 26²28. 

15 A BLaQcKL, InWernaWional LaZ TheorieV: An InqXir\ inWo DifferenW Wa\V of Thinking (OUP 2016) 49; WKLV 
SeUVSecWLYe ZaV cOaVVLcaOO\ LdeQWLfLed aQd deYeORSed LQ WKe ZRUNV Rf BUXQR SLPPa, ZKRVe PaLQ 
cRQcOXVLRQ KaV beeQ WKaW WKe LQWeUQaWLRQaO cRPPXQLW\ KaV SeUfRUPed aQd e[SeULeQced VLgQLfLcaQW 
deYeORSPeQWV VLQce WKe RQce SURPLQeQW fRcXV RQ bLOaWeUaOLVP aQd SWaWe-ceQWUed cRQVeQW. CRQVeTXeQWO\, 
WKe SUeVeQW LQWeUQaWLRQaO OegaO UegLPe KaV e[SeULeQced a degUee Rf ¶YeUWLcaOL]aWLRQ· aQd VeeQ ¶WKe 
ePeUgeQce Rf aQ LQWeUQaWLRQaO cRPPXQLW\, SeUceLYed aV a OegaO cRPPXQLW\·, LQWeU aOLa, WKXV cRQWULbXWLQg 
WR WKe bLUWK Rf ¶a WUXe pXblic LQWeUQaWLRQaO OaZ·. NRQeWKeOeVV, WKLV XQLYeUVaOLVW YLeZ dReV QRW QeceVVaULO\ 
e[WeQd WRZaUdV WKe QRWLRQ Rf LQWeUQaWLRQaO OegaO ¶cRQVWLWXWLRQaOL]aWLRQ·. See B SLPPa, ¶UQLYeUVaOLW\ Rf 
IQWeUQaWLRQaO LaZ fURP WKe PeUVSecWLYe Rf a PUacWLWLRQeU· (2009) 20(2) EJIL 265, 268; See aOVR B SLPPa, 
¶FURP BLOaWeUaOLVP WR CRPPXQLW\ IQWeUeVW LQ IQWeUQaWLRQaO LaZ· (1994) 250 RecXeLO deV CRXUV 217. 

16 BLaQcKL (Q 15) cK 11; E McWKLQQe\, ¶TKe NeZ POXUaOLVP LQ IQWeUQaWLRQaO LaZ aQd LaZ-MaNLQg· 
(AXdLRYLVXaO LLbUaU\ Rf IQWeUQaWLRQaO LaZ LecWXUe SeULeV, 10 NRYePbeU 2009) <ZebWY.XQ.RUg/PeeWLQgV-
eYeQWV/KXPaQ-ULgKWV-WUeaW\-bRdLeV/cRPPLWWee-RQ-ecRQRPLc-VRcLaO-aQd-cXOWXUaO-ULgKWV/ZaWcK/edZaUd-
PcZKLQQe\-RQ-WKe-QeZ-SOXUaOLVP-aQd-LQWeUQaWLRQaO-
OaZ/2623213860001/?WeUP=?OaQaUabLc&VRUW=daWe> acceVVed 4 JaQXaU\ 2019; IQWeUQaWLRQaO LaZ 
CRPPLVVLRQ (ILC), ¶FUagPeQWaWLRQ Rf IQWeUQaWLRQaO LaZ: DLffLcXOWLeV AULVLQg fURP WKe DLYeUVLfLcaWLRQ 
aQd E[SaQVLRQ Rf IQWeUQaWLRQaO LaZ· (1 Ma\²9 JXQe aQd 3 JXO\²11 AXgXVW 2006) UN DRc A/CN4/L682. 
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LQWeUQaWLRQaO OaZ ZLWK UeVSecW WR WUeaW\ LQWeUSUeWaWLRQ. IQLWLaOO\, WKe cKLef cRQWeQWLRQV 
deYeORSed b\ LQWeUQaWLRQaO OegaO SOXUaOLVWV aUe RXWOLQed. SXbVeTXeQWO\, OegLWLPaWe QRUPaWLYe 
cRXQWeUaUgXPeQWV LQ faYRXU Rf WKe LQWeUQaWLRQaO cRPPXQLW\ WKeRU\ aUe eVWabOLVKed. 
FLQaOO\, fROORZLQg dLVcXVVLRQ RQ WKe dUafWLQg Rf WKe SUeVeQW UXOeV RQ WUeaW\ LQWeUSUeWaWLRQ, a 
VeULeV Rf VLPLOaULWLeV beWZeeQ LQWeUQaWLRQaO cRXUWV aQd WULbXQaOV LV dUaZQ, baVed RQ 
cRPSaUaWLYe OLWeUaWXUe aQd MXdLcLaO decLVLRQV. 

 
II. 7KH EYROXWLRQ RI DLVSXWH 6HWWOHPHQW 
A. GA77 DLVSXWH 6HWWOHPHQW 
IQWeUSUeWaWLRQ XQdeU WKe GATT V\VWeP Kad OaUgeO\ UeOLed RQ, aQd beeQ LQfRUPed b\, WKe 
UeOeYaQW LQVWLWXWLRQaO aUcKLWecWXUe Rf WKe dLVSXWe VeWWOePeQW V\VWeP. WLWK WKe cUeaWLRQ Rf WKe 
GATT afWeU WKe faLOed IQWeUQaWLRQaO TUade OUgaQL]aWLRQ SURMecW, WKe GATT dLVSXWe 
VeWWOePeQW V\VWeP ZaV WaVNed ZLWK eQVXULQg WKe VXVWaLQed LQWegULW\ Rf bRWK WKe QegRWLaWed 
cRQceVVLRQV aQd geQeUaO UXOeV.17 TKeVe dXWLeV ZeUe cORVeO\ OLQNed WR WKe CRQWUacWLQg PaUWLeV· 
RZQ RbOLgaWLRQV WR SXbOLVK aOO UeOeYaQW ¶[O]aZV, UegXOaWLRQV, MXdLcLaO decLVLRQV aQd 
adPLQLVWUaWLYe UXOLQgV Rf geQeUaO aSSOLcaWLRQ· aQd eQfRUce LQWeUQaWLRQaO WUeaWLeV ¶affecWLQg 
LQWeUQaWLRQaO WUade SROLc\·18 WR WKe XWPRVW e[WeQW.19 TKLV V\VWeP RSeUaWed RQ WKe baVLV Rf 
UeTXeVWV fRU cRQVXOWaWLRQV XQdeU AUWLcOe XII RU, aOWeUQaWLYeO\, UeVROXWLRQ XQdeU AUWLcOe XIII 
GATT WKaW Oed WR UecRPPeQdaWLRQV aQd eYeQ WKe VXVSeQVLRQ Rf cRQceVVLRQV.  

UQOLNe OaWeU LQVWLWXWLRQaO deYeORSPeQWV, WKe SULPaU\ RbOLgaWLRQ fRU RUgaQLVLQg 
dLVSXWe VeWWOePeQW UeVWed ZLWK WKe CRQWUacWLQg PaUWLeV WKePVeOYeV. AV PeVcaWRUe QRWeV, 
¶eYeU\WKLQg [...] Kad WR be cUeaWed e[ nihilo b\ QeceVVLW\ aQd b\ e[SeULeQce· VLQce QR VWUXcWXUe 
Kad beeQ OaLd RXW LQ WKe GATT LWVeOf.20 IQLWLaOO\, eLWKeU WKe CRQWUacWLQg PaUWLeV LVVXed 
UeVROXWLRQV RU WKe CKaLUPaQ ZaV WaVNed ZLWK aQVZeULQg TXeVWLRQV dLUecWed WR KLP.21 
SXbVeTXeQWO\, a ZRUNLQg SaUW\ PRdeO ZaV eVWabOLVKed, ZKeUeb\ dLVSXWaQWV aQd LQWeUeVWed 
SaUWLeV PeW, LQ a SURceVV aNLQ WR cRQcLOLaWLRQ, WR dLVcXVV LVVXeV aQd eVWabOLVK fLQdLQgV WKaW 
ZeUe WKeQ LVVXed LQ a UeSRUW WR WKe CRQWUacWLQg PaUWLeV.22 TKLV aSSURacK Kad beeQ 
PaLQWaLQed XS XQWLO 1952, ZKeQ SaQeOV ZeUe fLUVW LQWURdXced LQ WKe German\ ² SardineV 
dLVSXWe.23 
 TKe LQWURdXcWLRQ Rf SaQeOV Kad QRQeWKeOeVV beeQ cRQVLVWeQW ZLWK WKe QaWXUe Rf 
AUWLcOe XIII GATT, VLQce WKe\ ZeUe eVWabOLVKed b\ WKe CRQWUacWLQg PaUWLeV aQd, 
VXbVeTXeQWO\, WKeLU UeSRUWV gaLQed bLQdLQg fRUce RQO\ fROORZLQg adRSWLRQ b\ WKe 

 
17 C TKRPaV, ¶LLWLgaWLRQ PURceVV XQdeU WKe GATT DLVSXWe SeWWOePeQW S\VWeP: LeVVRQV fRU WKe WRUOd TUade 

OUgaQL]aWLRQ?· (1996) 30(2) JWT 53, 54. 
18 GeQeUaO AgUeePeQW RQ TaULffV aQd TUade (adRSWed 30 OcWRbeU 1947, eQWeUed LQWR fRUce 1 JaQXaU\ 1948) 

1950 UNTS 188, AUWLcOe X. 
19 TKRPaV (Q 17) 55; UQdeUVWaQdLQg RegaUdLQg NRWLfLcaWLRQ, CRQVXOWaWLRQ, DLVSXWe SeWWOePeQW aQd 

SXUYeLOOaQce (28 NRYePbeU 1979) BISD 26S/210, SaUa 3. 
20 P PeVcaWRUe, ¶TKe GATT DLVSXWe SeWWOePeQW MecKaQLVP: IWV PUeVeQW SLWXaWLRQ aQd LWV PURVSecWV· (1993) 

10(1) JRXUQaO Rf IQWeUQaWLRQaO AUbLWUaWLRQ 5, 5. 
21  LbLd. 
22  LbLd 6; HXdec KaV deVcULbed WKLV SURceVV aV KaYLQg ¶aOPRVW aOZa\V aVVXUed a dLYLded UeSRUW RYeU cRQWeVWed 

LVVXeV· - Vee R HXdec, Enforcing InWernaWional Trade LaZ: The EYolXWion of Whe Modern GATT 
S\VWem (BXWWeUZRUWKV 1993) 30. 

23 TreaWmenW b\ German\ of ImporWV of SardineV (1952) BISD 1S/53; HXdec e[SOaLQV WKLV b\ UefeUULQg WR WKe facW 
WKaW WKLV eaUO\ aUbLWUaWLRQ-OLNe SURcedXUe Pade VeQVe aV PRVW GATT PePbeUV ZeUe ¶QRW OaUge eQRXgK WR 
UeVRUW WR SRZeU aV aQ aOWeUQaWLYe.· - Vee HXdec (Q 22) 30. 
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CRQWUacWLQg PaUWLeV baVed RQ WKe SRVLWLYe cRQVeQVXV UXOe.24 HRZeYeU, fRUPaO UXOeV ZeUe OaLd 
dRZQ RQO\ dXULQg WKe 1979 TRN\R RRXQd, ZLWK WKe adRSWLRQ Rf WKe UQdeUVWaQdLQg 
RegaUdLQg NRWLfLcaWLRQ, CRQVXOWaWLRQ, DLVSXWe SeWWOePeQW aQd SXUYeLOOaQce.25 AccRUdLQg 
WR WKe UQdeUVWaQdLQg, SaQeOV ZeUe eVWabOLVKed WR LVVXe a UeSRUW ¶WR aVVLVW· WKe CRQWUacWLQg 
PaUWLeV LQ UeVROYLQg a PaWWeU.26 PULRU WR LWV adRSWLRQ, WKLV PeUeO\ KeOd WKe VWaWXV Rf aQ 
¶adYLVRU\ RSLQLRQ·.27 MRUeRYeU, a degUee Rf cOaULW\ Kad beeQ UeacKed cRQceUQLQg WUeaW\-
baVed UePedLeV aYaLOabOe WR WKe CRQWUacWLQg PaUWLeV.28 
 TKe UeOaWLRQVKLS beWZeeQ WKe dLVSXWe VeWWOePeQW V\VWeP·V LQVWLWXWLRQaO aUcKLWecWXUe 
aQd LWV aSSURacK WR KaQdOLQg caVeV LV a ZLdeO\ NQRZQ aQd ZLdeO\ dLVcXVVed SKeQRPeQRQ.29 
PULPaULO\, WKe SRVLWLYe cRQVeQVXV UXOe VeUYed aV aQ LQceQWLYe fRU PRdLf\LQg SaQeOV· 
aSSURacKeV LQ LQWeUSUeWLQg UeOeYaQW UXOeV. TKLV UeVXOWed LQ WKe SaQeOV WU\LQg WR VROLcLW fRU WKe 
CRQWUacWLQg PaUWLeV· aSSURYaO b\ LQWeUSUeWLQg WKe UXOeV LQ a PaQQeU WKaW ZRXOd be 
cRQYeQLeQW fRU UeVROYLQg a SaUWLcXOaU dLVSXWe ZLWKRXW RWKeUZLVe ULVNLQg e[SUeVV dLVcRQWeQW 
fURP WKe ORVLQg SaUW\. HXdec LV fRUWKULgKW RQ WKLV:30 

 
LegaO UXOLQgV ZeUe dUafWed ZLWK aQ eOXVLYe dLSORPaWLc YagXeQeVV. TKe\ RfWeQ e[SUeVVed aQ 
LQWXLWLYe VRUW Rf OaZ baVed RQ VKaUed e[SeULeQceV aQd XQVSRNeQ aVVXPSWLRQV. BecaXVe Rf 
SROLc\ cRKeVLRQ ZLWKLQ WKLV cRPPXQLW\, WKe UaWe Rf cRPSOLaQce ZLWK WKeVe UaWKeU YagXe 
UXOLQgV ZaV UaWKeU KLgK. 
 

WKLOe WKe TXeVWLRQ Rf bORcNage KaV gaLQed cRQVLdeUabOe fRcXV, aUgXPeQWV KaYe beeQ 
SUeVeQWed WR LOOXVWUaWe ZK\ WKLV Pa\, ZLWKLQ OLPLWV, PLVUeSRUW WKe XQdeUO\LQg UeaVRQV fRU WKe 
V\VWeP. ViV-j-YiV WKe deWeUPLQaWLRQ Rf caVeV Rf YLROaWLRQ, SaQeOV dLd QRW UeSUeVeQW aOO WKe 
CRQWUacWLQg PaUWLeV aQd, VLQce UeSRUWV cRXOd KaYe XQcRQVcLRXVO\ cRQVWLWXWed QeZ 
RbOLgaWLRQV, aQ\ decLVLRQ UeTXLUed e[SOLcLW cRQVeQW fRU LW WR becRPe bLQdLQg.31 B\ 
acNQRZOedgLQg WKaW QR UeaO PecKaQLVP e[LVWed WR aOOeYLaWe WKe SURbOeP Rf QeZ RbOLgaWLRQV 
beLQg Uead LQWR WKe GATT, aQd WKe cRQWePSRUaQeRXV VXSSRUW fRU a QegRWLaWLRQ-baVed 
V\VWeP aV fRXQd LQ eaUO\ GATT dLVSXWe VeWWOePeQW, RQe cRXOd XQdeUVWaQd ZK\ WKe SaQeOV 

 
24 TKe SRVLWLYe cRQVeQVXV UXOe VLgQLfLeV WKaW SaQeO UeSRUWV RQO\ gaLQ OegLWLPac\ afWeU beLQg acceSWed b\ aOO 

WKe CRQWUacWLQg PaUWLeV RQ WKe baVLV Rf a RQe-SWaWe-RQe-YRWe SULQcLSOe. HRZeYeU, WKLV LQcLSLeQW PRdeO faced 
KeaY\ dLffLcXOWLeV dXULQg WKe 1960V WKaW UeVXOWed LQ KLgK SURfLOe caVeV, fLUVW b\ UUXgXa\ agaLQVW deYeORSed 
cRXQWULeV aQd, VXbVeTXeQWO\, b\ WKe UQLWed SWaWeV agaLQVW WKe EXURSeaQ CRPPXQLW\ LQ WKe VR-caOOed 
¶CKLcNeQ WaUV·, ZKLcK UeVXOWed LQ bRWK WKe EXURSeaQ CRPPXQLW\ aQd WKe UQLWed SWaWeV becRPLQg 
SURSRQeQWV Rf ¶WKe QeZ dRcWULQe Rf aQWL-OegaOLVP· dXULQg WKe OaWe 1960·V. IW ZaV RQO\ OaWeU WKaW, SUecedLQg 
WKe TRN\R RRXQd, WKe faXOWV Rf WKe V\VWeP ZeUe e[SRVed LQ a QXPbeU Rf KLgK-SURfLOe caVeV, SaUWLcXOaUO\ 
beWZeeQ WKe UQLWed SWaWeV aQd EXURSeaQ CRPPXQLW\; HXdec (Q 22) 31²34, 38²40. 

25 UQdeUVWaQdLQg RegaUdLQg NRWLfLcaWLRQ, CRQVXOWaWLRQ, DLVSXWe SeWWOePeQW aQd SXUYeLOOaQce (28 
NRYePbeU 1979) L/4907 (UQdeUVWaQdLQg). 

26 LbLd SaUa 10. 
27 LbLd AQQe[, SaUa 6(L). 
28 SKRXOd a UeSRUW KaYe beeQ adRSWed b\ WKe CRQWUacWLQg PaUWLeV, WKeQ, LQ WKe eYeQW Rf WKe ORVLQg SaUW\·V QRQ-

cRPSOLaQce ZLWK WKe UecRPPeQdaWLRQV ¶ZLWKLQ a UeaVRQabOe SeULRd Rf WLPe·, WKe ¶cRQWUacWLQg SaUW\ 
bULQgLQg WKe caVe· cRXOd KaYe UeTXeVWed aQ ¶aSSURSULaWe UePed\·, LQcOXdLQg VXVSeQdLQg cRQceVVLRQV - LbLd 
SaUa 22. 

29 See, fRU LQVWaQce, TKRPaV (Q 17) 57; WJ DaYe\, ¶DLVSXWe SeWWOePeQW LQ GATT· (1987) 11(1) FRUdKaP 
IQWeUQaWLRQaO LaZ JRXUQaO 51, 94²98; I VaQ BaeO, ¶TKe GATT DLVSXWe SeWWOePeQW PURcedXUe· (1988) 22(4) 
JWT 67, 69; R HXdec (Q 22) cK 1; L BaUWeOV, ¶TKe SeSaUaWLRQ Rf PRZeUV LQ WKe WTO: HRZ WR AYRLd 
JXdLcLaO AcWLYLVP· (2004) 53(4) ICLQ 86, paVVim. 

30 HXdec (Q 22) 12. 
31 DaYe\ (Q 29) 96. 
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faYRXUed ORRVe aQd SeUPLVVLYe LQWeUSUeWaWLRQV Rf WKe UXOeV.32 MRUeRYeU, fROORZLQg a 
beKaYLRXUaO aQaO\VLV, VLQce WKe SaQeO PePbeUVKLS ZaV cKLefO\ cRPSRVed Rf dLSORPaWV, WKe 
UeSRUWV LVVXed OLNeO\ PLUURUed aQd UefOecWed WKe CRQWUacWLQg PaUWLeV· VKaUed VeQWLPeQWV aQd 
cRQceUQV.33 

A fLQaO facWRU WKaW feaWXUeV LQ GATT dLVSXWe VeWWOePeQW LV WKe aSSaUeQW VKLfW fURP a 
OegaOLVWLc WR a SUagPaWLc aSSURacK WR LQWeUSUeWaWLRQ. TKe SeULRd SUecedLQg WKe fRUPaOLVaWLRQ 
Rf SaQeO SURcedXUeV Kad beeQ cKaUacWeULVed b\ cRQWLQXed ¶aQWL-OegaOLVP· XS XQWLO WKe TRN\R 
RRXQd.34 TKLV UefOecWed WKe WeQVLRQ UegaUdLQg WKe deYeORSPeQW Rf WKe dLVSXWe VeWWOePeQW 
V\VWeP aQd KRZ LW SRWeQWLaOO\ dLPLQLVKed WKe UeOeYaQce Rf QegRWLaWLRQV. TKe PaUNed VKLfW 
ZKLcK fROORZed LQ WKe 1980V VKRZed gUeaWeU faYRXU fRU VeWWOePeQW SURceedLQgV aQd, LQ WXUQ, 
WKe SaQeO UeSRUWV becaPe ¶PRUe VWUXcWXUed LQ WKeLU UeaVRQLQg aQd eYLdeQced PRUe 
aZaUeQeVV abRXW KRZ WKe SaUWLcXOaU dLVSXWe XQdeU cRQVLdeUaWLRQ UeOaWed WR WKe OaUgeU cRUSXV 
Rf GATT MXULVSUXdeQce·.35 IQ SaUWLcXOaU, WKe faLOed Spain ² So\abean Oil UeSRUW bURXgKW LQWR 
fRcXV WKaW ¶SaQeOV ZeUe LQcUeaVLQgO\ e[SecWed WR SUeVeQW OegaOO\ VRXQd UeaVRQV fRU WKeLU 
cRQcOXVLRQV·.36 TKLV WUeQd e[WeQded LQWR WKe UUXgXa\ RRXQd aQd WKe bLUWK Rf WKe WTO 
dLVSXWe VeWWOePeQW V\VWeP. 

 
B. :7O DLVSXWH 6HWWOHPHQW 
TKe UUXgXa\ RRXQd fRVWeUed WKe PRVW VLgQLfLcaQW MXdLcLaO aUcKLWecWRQLcV SURMecW VLQce WKe 
LQceSWLRQ Rf WKe LQWeUQaWLRQaO WUade V\VWeP. TKe MaUUaNeVK AgUeePeQW bURXgKW abRXW a 
UeYLVLRQ Rf WKe baVLc SURceVVeV aQd LQVWLWXWLRQV Rf dLVSXWe VeWWOePeQW ZKLOe UeWaLQLQg 
LQfOXeQce fURP GATT-eUa SaQeOV. TKLV LV UefOecWed LQ bRWK WKe WTO AgUeePeQW aQd WKe 
DLVSXWe SeWWOePeQW UQdeUVWaQdLQg (DSU). TKe PRVW VLgQLfLcaQW cKaQgeV aUe KLgKOLgKWed 
infra. 

TKe fLUVW PaMRU deYeORSPeQW LQ WTO dLVSXWe VeWWOePeQW ZaV WKe eVWabOLVKPeQW Rf 
WKe AB. UQOLNe WKe GATT SaQeO PRdeO, WKe AB ZaV LQWURdXced aV WKe fLQaO LQVWaQce cRXUW 
UeVSRQVLbOe fRU UeYLeZLQg SaQeO UeSRUWV.37 FLUVWO\, LWV cUeaWLRQ VeUYed aV a UeVROXWLRQ WR WKe 
eaUO\ cRQceUQV Rf WKe GATT CRQWUacWLQg PaUWLeV UegaUdLQg WKe WKUeaW Rf QeZ RbOLgaWLRQV 
XQZLWWLQgO\ beLQg eVWabOLVKed WKURXgK WKe aSSURYaO Rf SaQeO UeSRUWV, VLQce WKe AB cRXOd 
UeYLeZ dLVSXWeV aQd addUeVV dLVSXWLQg MePbeUV· cRQceUQV. SecRQdO\, VLQce WKe AB cRQVLVWV 
Rf SeUPaQeQWO\ aSSRLQWed PePbeUV, LWV LQWeUSUeWaWLRQ cRXOd UefOecW XSRQ SUeYLRXV UeSRUWV 

 
32 AccRUdLQg WR JacNVRQ, WKe cRQfOLcW beWZeeQ VR-caOOed ¶SRZeU RULeQWed· aQd ¶UXOe RULeQWed· dLSORPac\ 

VKaSeV LQWeUQaWLRQaO SROLc\ aQd JacNVRQ aUgXeV LQ faYRXU Rf WKe OaWWeU VLQce LW SUeVeQWV WKe gUeaWeVW VXSSRUW 
fRU LQdLYLdXaOV· LQWeUeVWV WKURXgK aQ LQdeSeQdeQW aUbLWeU ZKeQ cRPSaUed ZLWK WKe cRQWLQXRXV e[eUWLRQ Rf 
LQfOXeQce b\ VWURQgeU SWaWeV WR ZeaNeU SWaWeV - Vee JH JacNVRQ, ¶TKe CUXPbOLQg IQVWLWXWLRQV Rf WKe LLbeUaO 
TUade S\VWeP· (1978) 28 JWTL 93, 98²101. 

33 R HRZVe, ¶AdMXdLcaWLYe LegLWLPac\ aQd TUeaW\ IQWeUSUeWaWLRQ LQ IQWeUQaWLRQaO TUade LaZ: WKe EaUO\ 
YeaUV Rf WTO JXULVSUXdeQce· LQ JHH WeLOeU (ed), The EU, Whe WTO, and Whe NAFTA: ToZardV a Common 
LaZ of InWernaWional Trade? (OUP 2001) 38. 

34 TKRPaV (Q 17) 59. 
35  LbLd. 
36 Spain ² So\abean Oil (1981) L/5142, XQadRSWed; accRUdLQg WR RReVVOeU, WKLV SaQeO·V ¶OegaOO\ XQVXVWaLQabOe· 

UeaVRQLQg RYeU KRZ WKe QaWLRQaO WUeaWPeQW SURYLVLRQ RXgKW WR be LQWeUSUeWed LQ OLgKW Rf LWV VXbVeTXeQW 
effecWV VKRZed WKe faLOXUe Rf WKe SUeYLRXV ¶PaQagePeQW aSSURacK· aQd VeUYed WR LOOXVWUaWe KRZ VeQWLPeQWV 
Kad cKaQged RYeU WKe SUecLVe dXW\ Rf SaQeOV - Vee F RReVVOeU, ¶TKe RROe Rf LaZ LQ IQWeUQaWLRQaO TUade 
ReOaWLRQV aQd WKe EVWabOLVKPeQW Rf WKe LegaO AffaLUV DLYLVLRQ Rf WKe GATT· LQ G MaUceaX (ed), A HiVWor\ 
of LaZ and LaZ\erV in Whe GATT/WTO (CUP 2015) 165. 

37 DSU (Q 7) AUWLcOe 17, eVSecLaOO\ 17.1, 17.6 aQd 17.13; aV caQ be eVWabOLVKed fURP WKe eaUO\ QegRWLaWLRQV, 
WKe WeUPV Rf LWV fRXQdaWLRQ cRQVLdeUed WKaW LW ZRXOd QRW KaYe a SURPLQeQW UROe - Vee M CRVV\, ¶DUafWLQg 
aQd ASSO\LQg WKe DSU· LQ G MaUceaX (ed), A HiVWor\ of LaZ and LaZ\erV in Whe GATT/WTO (CUP 2015) 
303. 
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aQd LW cRXOd aOVR LQWeUSUeW MePbeUV· RbOLgaWLRQV cRQVLVWeQWO\, WKeUeb\ eVWabOLVKLQg gUeaWeU 
OegaO ceUWaLQW\. TKLV LV SaUWLaOO\ ePbRdLed LQ WKe RYeUaOO RbMecWLYeV Rf WKe dLVSXWe VeWWOePeQW 
V\VWeP: WR SURYLde ¶VecXULW\ aQd SUedLcWabLOLW\ WR WKe PXOWLOaWeUaO WUade V\VWeP· aQd WR 
LQWeUSUeW MePbeUV· ¶ULgKWV aQd RbOLgaWLRQV·.38 EaUO\ dLVcXVVLRQV beWZeeQ MePbeUV 
LQdLcaWed WKeLU PLQLPaOLVW VeQWLPeQWV WRZaUdV WKe AB·V fXQcWLRQLQg beLQg UeVWULcWed WR 
cRUUecWLQg ¶fXQdaPeQWaOO\ fOaZed decLVLRQV· RU UeVWULcWLQg LWVeOf WR UeYLeZLQg RQO\ 
¶e[WUaRUdLQaU\ caVeV·,39 aQd WKeVe KaYe SaUWLaOO\ PaWeULaOLVed LQ WKe OLPLWaWLRQ Rf VROeO\ 
UeYLeZLQg ¶LVVXeV Rf OaZ·.40 IQ SUacWLce, KRZeYeU, ¶aOPRVW VeYeQ RXW Rf WeQ· SaQeO UeSRUWV 
KaYe beeQ UefeUUed WR WKe AB.41  

TKe DSU fXUWKeU LQWURdXced Ne\ SURcedXUaO cKaQgeV WR WKe dLVSXWe VeWWOePeQW 
V\VWeP, LQcOXdLQg WKe eVWabOLVKPeQW Rf a cOeaU-cXW PRdeO fRU UeVROYLQg dLVSXWeV b\ UeacKLQg 
PXWXaOO\ agUeed VROXWLRQV RU, aOWeUQaWLYeO\, WKe aSSOLcaWLRQ Rf VXbVWaQWLYe UXOeV WR UeVWRUe 
WKe VLWXaWLRQ WR LWV SUeYLRXV RUdeU aQd SUeYeQW fXUWKeU YLROaWLRQV.42 SLPLOaUO\, aOWeUQaWLYe 
dLVSXWe VeWWOePeQW SURcedXUeV KaYe beeQ Pade aYaLOabOe.43 HRZeYeU, b\ faU WKe PRVW dUaVWLc 
cKaQge WR WKe dLVSXWe VeWWOePeQW SURcedXUe cRQceUQV WKe adRSWLRQ Rf UeSRUWV. WKeUeaV LQ 
WKe GATT V\VWeP, aOO CRQWUacWLQg PaUWLeV ZeUe UeTXLUed WR e[SOLcLWO\ aSSURYe a SaQeO 
UeSRUW LQ RUdeU fRU LW WR gaLQ bLQdLQg fRUce, WKe PRdeUQLVed V\VWeP SUeVeQWed a SaUadLgP 
VKLfW WR WKe QegaWLYe cRQVeQVXV UXOe.44 AV WKeUe LV QRZ PRXQWLQg SUeVVXUe RQ MePbeUV QRW 
WR YRWe agaLQVW SaQeO UeSRUWV, WKLV VeUYeV aV aQ LQVWLWXWLRQaO gXaUaQWee WKaW aOORZV WKe AB 
aQd SaQeOV WR fUeeO\ LQWeUSUeW WKe VXbVWaQWLYe UXOeV ZLWKRXW beLQg VXbMecWed WR aQ eTXaO 
degUee Rf SUeVVXUe WR adMXVW RU RWKeUZLVe aOWeU WKeLU fLQaO OegaO UXOLQgV. 

FLQaOO\, aORQgVLde WKe cUeaWLRQ Rf WKe AB aQd RWKeU SURcedXUaO UefRUPV, WKe 
LQWURdXcWLRQ Rf aXWKRULWaWLYe LQWeUSUeWaWLRQV, ZKLcK UeTXLUe ¶a WKUee-fRXUWKV PaMRULW\ Rf WKe 
MePbeUV·,45 KaV SURYLded MePbeUV ZLWK WKe SRZeU WR fXUWKeU cOaULf\ VXbVWaQWLYe OaZ, 
cRQWUaU\ WR aSSURacKeV aOUead\ WaNeQ b\ WKe dLVSXWe VeWWOePeQW V\VWeP. UQOLNe WKe UROe Rf 
WKe AB, WKLV eQWLWOeV MePbeUV WR KaYe a dLUecW Va\ LQ WKe LQWeUSUeWaWLRQ Rf WKe cRYeUed 
agUeePeQWV aQd SURYLdeV aQ RSSRUWXQLW\ WR cRUUecW aQ\ SeUceLYed PLVLQWeUSUeWaWLRQV 
ZLWKRXW WKe ULVN Rf OeaYLQg dLVSXWeV XQUeVROYed. IWV SaUWLcXOaU UROe aQd fXQcWLRQ aUe fXUWKeU 
dLVcXVVed infra. 

AOWKRXgK PaQ\ cKaQgeV ZeUe adRSWed dXULQg WKe UUXgXa\ RRXQd, a QXPbeU Rf 
KaOOPaUNV Rf GATT dLVSXWe VeWWOePeQW VXUYLYed WKe 1994 UeVWUXcWXULQg SURceVV. ReVXOWLQg 
fURP WKe SUeYLRXV ¶XQeaV\ cRPSURPLVe·,46 RQe Rf WKe OegacLeV Rf WKe eaUOLeU GATT V\VWeP 

 
38  DSU (Q 7) AUWLcOe 3.2. 
39 T SWeZaUW (ed), The GATT UrXgXa\ RoXnd: A NegoWiaWing HiVWor\ (1986-1992), VolXme II (KOXZeU 1993) 

2767²2768. 
40  DSU (Q 7) AUWLcOe 17.6. 
41 P VaQ deQ BRVVcKe aQd W ZdRXc, The LaZ and Polic\ of Whe World Trade Organi]aWion (4WK edQ, CUP 2017) 

278. 
42  DSU (Q 7) AUWLcOeV 3.6, 3.7; fRU aQ RYeUYLeZ Rf WKe SURcedXUaO URadPaS, Vee WTO, ¶TKe PURceVV ² SWageV 

LQ a W\SLcaO WTO dLVSXWe VeWWOePeQW caVe· < 
ZZZ.ZWR.RUg/eQgOLVK/WUaWRS_e/dLVSX_e/dLVS_VeWWOePeQW_cbW_e/c6V1S1_e.KWP> acceVVed 6 JaQXaU\ 
2019.  

43 AOWeUQaWLYe RSSRUWXQLWLeV XQdeU WKe DSU (Q 7) LQcOXde cRQcLOLaWLRQ, gRRd RffLceV, PedLaWLRQ (AUWLcOe 5), 
aQd aUbLWUaWLRQ (AUWLcOe 25).  

44 AccRUdLQg WR WKe QegaWLYe cRQVeQVXV UXOe, LW LV aVVXPed WKaW WKeUe LV a cRQVeQVXV LQ WKe DSB XQOeVV a 
cRQVeQVXV fRUPV againVW a UeSRUW. 

45 MaUUaNeVK AgUeePeQW eVWabOLVKLQg WKe WRUOd TUade OUgaQL]aWLRQ (VLgQed 15 ASULO 1994, eQWeUed LQWR 
fRUce 1 JaQXaU\ 1995) 1867 UNTS 154 (WTO AgUeePeQW), AUWLcOe IX:2 LQ OLgKW Rf AUWLcOe 3.9 DSU (Q 7). 

46 JH JacNVRQ, World Trade and Whe LaZ of Whe GATT (BRbbV-MeUULOO CRPSaQ\ 1969) 755. 
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LV WKaW WKe dLVSXWe VeWWOePeQW V\VWeP VeeNV QegRWLaWLRQV aQd a ¶PXWXaOO\ agUeed VROXWLRQ· WR 
be eVWabOLVKed befRUe a caVe LV UeVROYed LQ fURQW Rf a SaQeO.47 SecRQdO\, aOWKRXgK WKe 
SURcedXUeV LQ SOace KaYe beeQ aOWeUed, aV deVcULbed abRYe, WKe OegaO fRUce Rf a UeSRUW VWePV 
fURP LWV aSSURYaO b\ WKe MePbeUV WKURXgK WKe DLVSXWe SeWWOePeQW BRd\ (DSB).48 TKXV, 
MePbeUV UeWaLQ a KLgKO\ UedXced Va\ RQ UeSRUWV aQd Pa\ YRLce WKeLU dLVVeQW LQ WKe aSSURYaO 
SURceVV. TKLUdO\, WKe dLVSXWe VeWWOePeQW V\VWeP aOORZV RQO\ fRU WKe LQWeUSUeWaWLRQ Rf ULgKWV 
aQd RbOLgaWLRQV aQd QRW fRU WKeLU e[WeQVLRQ.49 SLPLOaUO\, WKe cRPSRVLWLRQ Rf SaQeOV aQd WKe 
AB UePaLQV OaUgeO\ XQcKaQged.50 FLQaOO\, WKe SOace Rf fRUPeU GATT UXOLQgV LQ WKe 
LQWeUSUeWaWLRQ Rf WKe cRYeUed agUeePeQWV cUeaWeV a bULdge beWZeeQ WKe WTO dLVSXWe 
VeWWOePeQW V\VWeP aQd LWV GATT SUecXUVRU.51 

IQ cRQcOXVLRQ, WKe LQVWLWXWLRQaO fUaPeZRUN Rf WKe dLVSXWe VeWWOePeQW UefRUP KaV 
LQVWLgaWed a VKLfW WRZaUdV gUeaWeU dLVSXWe VeWWOePeQW LQdeSeQdeQce, LQWeUSUeWaWLYe cRgeQce 
aQd cRKeUeQce, LQcOXdLQg WKe UeVROXWLRQ Rf VRPe Rf WKe MePbeUV· eaUOLeU WUeSLdaWLRQV. TKLV 
VeOf-UedefLQLWLRQ KaV QRQeWKeOeVV bURXgKW LQWR fRcXV WKe aOPRVW LQdecLSKeUabOe 
SUecaULRXVQeVV Rf WKe dLVSXWe VeWWOePeQW V\VWeP aQd LWV RYeUaOO WKeRUeWLcaO fRRWLQg.52 EYeQ 
VR, WKe SURYLded LQVWUXPeQWaO cOXeV KLQW aW KRZ WKe AB aQd SaQeOV KaYe beeQ YaVWO\ gXLded 
WR ePbROdeQ WKeLU LQWeUSUeWaWLRQ Rf VXbVWaQWLYe WTO OaZ aQd, PRUeRYeU, WR dR VR LQ OLgKW 
Rf MePbeUV· bURadeU ULgKWV aQd RbOLgaWLRQV. TKLV WaVN caQQRW be dRQe eo ipVo aQd, LQ 
LQWeUSUeWLQg SURYLVLRQV, WKe LQVWLWXWLRQV PXVW Keed GATT MXULVSUXdeQce aQd UeVSecW WKe 
OeadLQg UROe Rf WKe MePbeUV WKePVeOYeV, eVSecLaOO\ LQ aWWaLQLQg PXWXaO VaWLVfacWLRQ LQ 
dLVSXWe UeVROXWLRQ. TKLV WKXV fRUPV WKe bURad LQVWLWXWLRQaO cRUQeUVWRQe fRU aQ\ fXUWKeU 
LQYeVWLgaWLRQ LQWR MXdLcLaO LQWeUSUeWaWLRQ. 

 
III. A QXHVWLRQ RI IQWHUSUHWDWLRQ 
TKe LQWeUSUeWaWLRQ Rf WKe cRYeUed agUeePeQWV LV WKe SURdXcW Rf dLSORPaWLc cUafWVPaQVKLS 
aQd WKe VXbVeTXeQW LQWeUOacLQg Rf caVe OaZ. TKe LQLWLaO aVVeVVPeQW Rf WKe dLVSXWe VeWWOePeQW 
SURceVV aQd LWV SURgUeVVLRQ KLgKOLgKWV a QXPbeU Rf Ne\ eSLVRdeV WKaW defLQe WKe YaULegaWed 
LQWeUSUeWaWLRQ Rf WKe cRYeUed agUeePeQWV aQd KaYe bURXgKW abRXW WKe cKaUacWeULVaWLRQ Rf 
WKe V\VWeP Rf LQWeUQaWLRQaO WUade OaZ aV aQ ¶abVWUXVe adPL[WXUe Rf OaZ aQd ecRQRPLcV·.53 
TKe fLQaO WUaQVLWLRQ WKaW WRRN SOace LQ WKe UUXgXa\ RRXQd PaUNed WKe gUeaWeVW deSaUWXUe 
fURP WKe SUeYLRXVO\ VeOf-VXVWaLQLQg dLVSXWe VeWWOePeQW V\VWeP Rf LQWeUSUeWaWLRQ WR RQe WKaW 
KaV fRUPed bURad WLeV WR WKe OaZ Rf WUeaWLeV aV aSSOLed b\ RWKeU LQWeUQaWLRQaO cRXUWV aQd 
WULbXQaOV. AV VWaWed LQ US ² GaVoline, WKe GATT (aQd, accRUdLQgO\, WKe cRYeUed agUeePeQWV 
aV a ZKROe) aUe ¶QRW WR be Uead LQ cOLQLcaO LVROaWLRQ fURP SXbOLc LQWeUQaWLRQaO OaZ·.54 

 
A. 6RXUFHV RI :7O LDZ 
FLUVW aQd fRUePRVW, WKe UaQge Rf VRXUceV Rf WTO OaZ aQd WKeLU effecWV RQ MePbeUV· ULgKWV 
aQd RbOLgaWLRQV PXVW be eVWabOLVKed. UQOLNe LQ AUWLcOe 38(1) Rf WKe SWaWXWe Rf WKe 

 
47  DSU (Q 7) AUWV 3.6, 3.7.  
48  DSU (Q 7) AUWV 16.4, 17.14. 
49 DSU (Q 7) AUWV 3.4, 19.2; cRPSaUe ZLWK UQdeUVWaQdLQg (Q 25) SaUaV 16²18. 
50 JHH WeLOeU, ¶TKe RXOe Rf LaZ\eUV aQd WKe EWKRV Rf DLSORPaWV: RefOecWLRQV RQ WKe IQWeUQaO aQd E[WeUQaO 

LegLWLPac\ Rf WTO DLVSXWe SeWWOePeQW· (2001) 35(2) JWT 191, 202. 
51  DSU (Q 7) AUWLcOe 3.11. 
52 See, fRU VSecLfLc dLVcXVVLRQ, WeLOeU (Q 50) 194²207; TUacKWPaQ (Q 10); G AbL-Saab, ¶TKe ASSeOOaWe BRd\ 

aQd TUeaW\ IQWeUSUeWaWLRQ· LQ M FLW]PaXULce, O EOLaV aQd P MeUNRXULV (edV), TreaW\ InWerpreWaWion and Whe 
Vienna ConYenWion on Whe LaZ of TreaWieV: 30 YearV On (MaUWLQXV NLMKRff 2010) 100²102. 

53 A CaVVeVe, InWernaWional LaZ in a DiYided World (COaUeQdRQ 1986) 316. 
54 US ² GaVoline (Q 9) 17. 
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IQWeUQaWLRQaO CRXUW Rf JXVWLce (ICJ SWaWXWe),55 WKeUe e[LVWV QR cOeaU caWegRULVaWLRQ Rf OegaO 
VRXUceV WKaW Pa\ be UeOLed XSRQ. A VWaUWLQg SRLQW ZRXOd be WR XQdeUVWaQd WKaW a OaUge VXbVeW 
Rf VRXUceV aV LdeQWLfLed LQ WKe DLVSXWe SeWWOePeQW UQdeUVWaQdLQg (DSU) aQd UeOeYaQW 
WTO/GATT MXULVSUXdeQce e[LVWV XQdeU WKe SUeVeQW V\VWeP. TKe VRXUceV Pa\ be VeSaUaWed 
LQWR WZR dLVWLQcW fXQcWLRQaO caWegRULeV: aSSOLcaWLRQ aQd XVe.56 

PUedRPLQaQWO\, WKe cRYeUed agUeePeQWV, QaPeO\ WKe PXOWLOaWeUaO agUeePeQWV 
aQQe[ed WR WKe WTO AgUeePeQW aQd SOXULOaWeUaO agUeePeQWV, UePaLQ WKe SULPaU\ VRXUce 
Rf ULgKWV aQd RbOLgaWLRQV XQdeU WTO OaZ.57 AQ addLWLRQaO VRXUce Rf LQdLYLdXaO MePbeU·V 
WTO-SOXV RbOLgaWLRQV ZRXOd be WKe AcceVVLRQ PURWRcROV ZKLcK, fROORZLQg a SURORQged 
fRXU-VWaged SURceVV XQdeU AUWLcOe XXII WTO AgUeePeQW, becRPe bLQdLQg RQ WKe MePbeU 
cRQceUQed.58 TKe cRYeUed agUeePeQWV aUe aSSOLcabOe VRXUceV Rf OaZ, Le WKe\ VeUYe aV WKe 
RQO\ gURXQdV fRU SRVLWLYe ULgKWV WR be bURXgKW befRUe WKe dLVSXWe VeWWOePeQW V\VWeP, aQd 
SaQeOV aUe eQcXPbeUed ZLWK UeYLeZLQg ZKeWKeU LQdLYLdXaO UeTXeVWV cRPSO\ ¶ZLWK bRWK WKe 
OeWWeU aQd WKe VSLULW Rf AUWLcOe 6.2 Rf WKe DSU·.59 AQRWKeU LPSRUWaQW SRLQW LV WKe SUecLVe 
UeOeYaQce Rf bURadeU LQWeUQaWLRQaO WUeaWLeV, aV UefeUeQceV WKeUeWR aUe Pade LQ VeYeUaO 
SURYLVLRQV Rf WKe cRYeUed agUeePeQWV aQd, WKXV, XQdeU a V\VWePLc LQWeUSUeWaWLRQ, WKeVe fRUP 
SaUW Rf WKe RYeUaUcKLQg WTO acTXLV.60 
 IQWeUQaWLRQaO agUeePeQWV VeUYe WR aPSOLf\ RU cRQfLQe WKe VcRSe Rf WTO OaZ. 
RegaUdLQg UefeUeQceV WR RWKeU LQWeUQaWLRQaO agUeePeQWV LQ WKe cRYeUed agUeePeQWV, ceUWaLQ 
ULgKWV aQd RbOLgaWLRQV Pa\ be eVWabOLVKed aV ORQg aV RQe WaNeV LQWR accRXQW WKe VSecLfLc 
SURYLVLRQV ZLWKLQ (aQd WKe YeUVLRQ Rf) WKe PeQWLRQed WUeaW\.61 AV MeUNRXULV aUgXeV, b\ 
YLUWXe Rf UefeUeQceV WR WKeVe SUecLVe SURYLVLRQV ZLWKLQ WKe cRYeUed agUeePeQWV, WKe\ becRPe 
¶SaUW Rf WKe corpXV Rf WKe WUeaW\ beLQg LQWeUSUeWed· WKURXgK WKe SULQcLSOe Rf LQcRUSRUaWLRQ, 

 
55 SWaWXWe Rf WKe IQWeUQaWLRQaO CRXUW Rf JXVWLce (VLgQed 26 JXQe 1945, eQWeUed LQWR fRUce 24 OcWRbeU 1945) 33 

UNTS 993, AUWLcOe 38(1). 
56 TKe dLcKRWRP\ beWZeeQ VRXUceV Rf aSSOLcaWLRQ aQd XVe LV a cULWLcaO WRRO LQ XQdeUVWaQdLQg WKe QaWXUe Rf 

ULgKWV aQd RbOLgaWLRQV XQdeU WTO OaZ. TKe WeUP ¶aSSOLcaWLRQ· PXVW be XQdeUVWRRd aV UefeUULQg WR VRXUceV 
WKaW SURYLde dLUecW ULgKWV aQd RbOLgaWLRQ WR MePbeUV. IQ WKLV VeQVe, aSSOLcabOe VRXUceV SeUfRUP a cOeaU-cXW 
cRQVWLWXWLYe fXQcWLRQ aQd, aV VXcK, aQ\ ULgKWV RULgLQaWLQg fURP VaLd VRXUceV cRXOd be defeQded befRUe a 
SaQeO RU WKe AB. B\ cRQWUaVW, WKe WeUP ¶XVe· KROdV a PXcK PRUe UeVWULcWed PeaQLQg aQd UefeUV WR VRXUceV 
WKaW fXOfLO a KeUPeQeXWLc fXQcWLRQ, Le WKRVe VRXUceV WKaW e[SUeVV RU cOaULf\ WKe LQWeQWLRQ Rf WKe MePbeUV RU 
RWKeUZLVe SURYLde aQ LQWeUSUeWaWLYe cRQWe[W ZLWKLQ ZKLcK aSSOLcabOe WTO OaZ PXVW be Uead. NRWabO\, 
bRWK caWegRULeV Pa\ cRLQKeUe YiV-j-YiV ceUWaLQ VRXUceV. 

57  DSU (Q 7) AUWLcOe 7.2; ZKLOe WKe fRUPeU UefeUV WR WUeaWLeV WKaW aUe bLQdLQg RQ aOO MePbeUV, LQcOXdLQg WKe 
GATT, GATS aQd TRIPS AgUeePeQWV, aPRQgVW RWKeUV, WKe OaWWeU caWegRU\ cRQceUQV addLWLRQaO 
agUeePeQWV WKaW MePbeUV Pa\ RSW WR adRSW; WKeUe aUe cXUUeQWO\ WZR SOXULOaWeUaO agUeePeQWV LQ fRUce, 
QaPeO\ WKe AgUeePeQW RQ TUade LQ CLYLO ALUcUafW (15 ASULO 1994) LT/UR/A-4/PLURI/1, ZKLcK aW WKe 
WLPe Rf ZULWLQg KaV 32 VLgQaWRULeV, aQd WKe AgUeePeQW RQ GRYeUQPeQW PURcXUePeQW (15 ASULO 1994) 
LT/UR/A-4/PLURI/2, ZKLcK KaV 19 SaUWLeV cRPSULVLQg 47 WTO PePbeUV aQd 32 PRUe MePbeUV aV 
RbVeUYeUV. 

58 WTO AgUeePeQW (Q 45) aUWLcOe XXII; fRU deWaLOV RQ WKe acceVVLRQ SURceVV, Vee WTO, ¶AcceVVLRQ WR WKe 
WRUOd TUade OUgaQL]aWLRQ: PURcedXUeV fRU NegRWLaWLRQV XQdeU AUWLcOe XII (NRWe b\ WKe SecUeWaULaW)· (24 
MaUcK 1995) WT/ACC/1; cRQceUQLQg bLQdLQg fRUce, Vee, fRU LQVWaQce, China ² MeaVXreV RelaWed Wo Whe 
E[porWaWion of VarioXV RaZ MaWerialV (China²RaZ MaWerialV) (30 JaQXaU\ 2012) WT/DS394/AB/R, 
WT/DS395/AB/R aQd WT/DS398/AB/R, SaUa 303 RQ WKe SRWeQWLaO VcRSe WKeUeRf.  

59 EXropean CommXniWieV ² Regime for Whe ImporWaWion, Sale and DiVWribXWion of BananaV (EC²BananaV III) (9 
SeSWePbeU 1997) WT/DS27/AB/R, SaUa 145.  

60 See, inWer alia, GeQeUaO AgUeePeQW RQ TaULffV aQd TUade 1994 (15 ASULO 1994) LT/UR/A-1A/1/GATT/1 
(GATT), AUWLcOe XXIV; AgUeePeQW RQ TUade-ReOaWed AVSecWV Rf IQWeOOecWXaO PURSeUW\ RLgKWV (15 ASULO 
1994) LT/UR/A-1C/IP/1 (TRIPS), AUWLcOeV 1.3, 2, 3.1, 9 aQd 30.  

61 FRU dLVcXVVLRQ, Vee D PaOPeWeU aQd PC MaYURLdLV, ¶TKe WTO LegaO S\VWeP: SRXUceV Rf LaZ· (1998) 92 
AJIL 398, 409²410. 
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WKXV beLQg aSSOLcabOe LQ WKe VaPe PaQQeU aV WKe cRYeUed agUeePeQWV.62 LLNeZLVe, RWKeU 
LQWeUQaWLRQaO agUeePeQWV beWZeeQ WKe MePbeUV WKePVeOYeV VKRXOd be UecRgQLVed aQd 
XWLOLVed. GLYeQ WKe UecRgQLWLRQ Rf WKe VCLT aV WKe UeOeYaQW CIL RQ WUeaW\ LQWeUSUeWaWLRQ, 
PXOWLOaWeUaO agUeePeQWV,63 VLPLOaU WR WKe WUeaWPeQW Rf MLQLVWeULaO DecOaUaWLRQV,64 KaYe beeQ 
Uead LQ OLgKW Rf AUWLcOe 31(3) VCLT aV ¶VXbVeTXeQW agUeePeQWV·.65 TKe UeOeYaQce aWWacKed 
WR VXcK deWeUPLQaWLRQV cRXOd LQdLcaWe ¶SUR[LPLW\· beWZeeQ SURYLVLRQV Rf WTO OaZ aQd 
RWKeU LQWeUQaWLRQaO agUeePeQWV, ZKeWKeU RQ a OLQgXLVWLc, WePSRUaO, VXbMecW-PaWWeU RU VKaUed 
acWRUV/SaUWLeV baVLV.66 
 CIL KaV SURYLded WKe bedURcN fRU VLgQLfLcaQW PRdLfLcaWLRQ WR WKe LQWeUSUeWaWLRQ aQd 
aSSOLcaWLRQ Rf VXbVWaQWLYe OaZ. WKLOe AUWLcOe 3.2 DSU SURYLdeV fRU VXbVWaQWLYe OaZ WR be 
LQWeUSUeWed ¶LQ accRUdaQce ZLWK cXVWRPaU\ UXOeV Rf LQWeUSUeWaWLRQ Rf SXbOLc LQWeUQaWLRQaO 
OaZ·,67 WKe VWaQdaUd SUacWLce eVWabOLVKed KaV e[SaQded WKe VcRSe Rf aSSOLcabOe CIL ¶WR WKe 
e[WeQW WKaW WKe WTO WUeaW\ agUeePeQWV dR QRW ´cRQWUacW RXWµ fURP LW·.68 WKLOe VRPe 
aXWKRUV KaYe VXggeVWed WKaW QeZ ULgKWV Pa\ be geQeUaWed b\ CIL,69 LQ SaUW ecKRLQg WKe 
cRQceUQV Rf VRPe MePbeUV,70 LW KaV beeQ affLUPed WKaW cXVWRPV aUe LQcaSabOe Rf RYeUULdLQg 
WUeaW\ SURYLVLRQV aQd QR e[SOLcLW SURYLVLRQ LV Pade fRU cXVWRPV WR SRWeQWLaOO\ cRQVWLWXWe 
QeZ ULgKWV.71 CRQWUaU\ WR WKe DSU·V aSSURacK WR LQWeUQaWLRQaO agUeePeQWV, LQ EC ² BioWech 
LW ZaV cOaULfLed WKaW CIL PXVW be bLQdLQg RQ aOO MePbeUV, aQd QRW MXVW WKe dLVSXWLQg SaUWLeV, 
fRU LW WR be XVed LQ a caVe.72 TKLV aVVeVVPeQW LV LQfOXeQWLaO, eVSecLaOO\ LQ LOOXVWUaWLQg a deVLUe 
WR fRUP cRKeVLRQ beWZeeQ WKe OaZ aSSOLcabOe WR aOO MePbeUV aQd, PRUeRYeU, WR bULdge 
WTO OaZ aQd LQWeUQaWLRQaO OaZ LQ a bURadeU VeQVe. TKLV KaV aOVR LQfOXeQced WKe AB·V RZQ 
WeQdeQc\ WR aYRLd PaNLQg deWeUPLQaWLRQV RQ WKe VWaWXV Rf CIL, aV dePRQVWUaWed LQ LWV 
deOLbeUaWLRQV RQ WKe SUecaXWLRQaU\ SULQcLSOe LQ EC ² HormoneV.73 E[aPSOeV Rf VLWXaWLRQV 

 
62 P MeUNRXULV, ArWicle 31(3)(c) VCLT and Whe Principle of S\VWemic InWegraWion: NormaWiYe ShadoZV in PlaWo·V CaYe 

(MaUWLQXV NLMKRff/BULOO 2015) 69. 
63 UniWed SWaWeV ² ImporW ProhibiWion of CerWain Shrimp and Shrimp ProdXcWV (US²Shrimp) (12 OcWRbeU 1998) 

WT/DS58/AB/R, SaUaV 130²133.  
64 UniWed SWaWeV ² MeaVXreV AffecWing Whe ProdXcWion and Sale of CloYe CigareWWeV (US²CloYe CigareWWeV) (4 ASULO 2012) 

WT/DS406/AB/R, SaUaV 267²268; AXVWralia ² CerWain MeaVXreV Concerning TrademarkV, Geographical 
IndicaWionV and OWher Plain Packaging ReqXiremenWV Applicable Wo Tobacco ProdXcWV and Packaging (AXVWralia²
Plain Packaging) (28 JXQe 2018) WT/DS465/23, SaUaV 7.2409²7.2411; XQOLNe PXOWLOaWeUaO agUeePeQWV, 
MLQLVWeULaO DecOaUaWLRQV aUe cKLefO\ UegaUded aV faOOLQg ZLWKLQ WKe VcRSe Rf AUWLcOe 31(3)(a) VCLT. 

65 VCLT (Q 1) AUWLcOe 31(3)(c). 
66 MeUNRXULV (Q 62) 83²95. 
67 NRWabO\, AUWLcOe 17.6(LL) AgUeePeQW RQ IPSOePeQWaWLRQ Rf AUWLcOe VI Rf WKe GeQeUaO AgUeePeQW RQ TaULffV 

aQd TUade 1994 (15 ASULO 1994) LT/UR/A-1A/3 (AQWL-DXPSLQg AgUeePeQW) SURYLdeV addLWLRQaO 
gXLdaQce WKaW VeUYeV aV a le[ VpecialiV deURgaWLRQ fURP WKe geQeUaO UXOe RQ LQWeUSUeWaWLRQ - Vee, fRU 
dLVcXVVLRQ, I VaQ DaPPe, ¶TUeaW\ IQWeUSUeWaWLRQ b\ WKe WTO ASSeOOaWe BRd\· (2010) 21(3) EJIL 605, 
608²610. 

68 Korea ² MeaVXreV AffecWing GoYernmenW ProcXremenW (Korea²ProcXremenW) (1 Ma\ 2000) WT/DS163/R, SaUa 
7.96. 

69 A DaYLeV, ¶Korea ² MeaVXreV AffecWing GoYernmenW ProcXremenW: SRPe CULWLcaO ObVeUYaWLRQV· (2001) 4 PXbOLc 
PURcXUePeQW LaZ ReYLeZ 229, 236. 

70 MLQXWeV Rf MeeWLQg (19 JXQe 2000) WT/DSB/M/84, SaUa 64. 
71 See, fRU e[aPSOe, EXropean CommXniWieV ² MeaVXreV Concerning MeaW and MeaW ProdXcWV (HormoneV) (18 

AXgXVW 1997) WT/DS26/R/USA, SaUaV 8.157 aQd 8.160. 
72 EXropean CommXniWieV ² MeaVXreV AffecWing Whe ApproYal and MarkeWing of BioWech ProdXcWV (26 SeSWePbeU 2006) 

WT/DS291/R, WT/DS292/R aQd WT/DS293/R, SaUa 7.68. 
73 See EXropean CommXniW\ ² MeaVXreV Concerning MeaW and MeaW ProdXcWV (HormoneV) (EC²HormoneV) (16 

JaQXaU\ 1998) WT/DS26/AB/R aQd WT/DS28/AB/R, SaUa 123 - WKe AB XOWLPaWeO\ cRQcOXded b\ 
VWaWLQg: ¶We cRQVLdeU, KRZeYeU, WKaW LW LV XQQeceVVaU\, aQd SURbabO\ LPSUXdeQW, fRU WKe ASSeOOaWe BRd\ 
LQ WKLV aSSeaO WR WaNe a SRVLWLRQ RQ WKLV LPSRUWaQW, bXW abVWUacW, TXeVWLRQ.·. 
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ZKeUe CIL KaV beeQ aSSOLed LQ WTO dLVSXWe VeWWOePeQW LQcOXde TXeVWLRQV Rf VWaQdLQg74 
aQd WKe UROe Rf PXQLcLSaO OaZ LQ dLVSXWe VeWWOePeQW.75 
 DLVSXWe VeWWOePeQW UeSRUWV aUe Rf PaWeULaO LPSRUWaQce WR WKe cRUUecW LQWeUSUeWaWLRQ 
Rf MePbeUV· RbOLgaWLRQV. WKLOe GATT SaQeO UeSRUWV aUe Pade SeUWLQeQW XQdeU AUWLcOe 3.1 
DSU fRU eVWabOLVKLQg cRQWLQXLW\ beWZeeQ GATT aQd WTO dLVSXWe VeWWOePeQW SUacWLce,76 
RQe PXVW acNQRZOedge WKaW WKLV RQO\ cRQceUQV adRSWed SaQeO UeSRUWV.77 MRUeRYeU, ZLWK 
UeVSecW WR WKe VLgQLfLcaQce Rf WTO/GATT MXULVSUXdeQce, WKe AB acNQRZOedged WKe UROe 
SOa\ed b\ UeSRUWV LQ cUeaWLQg ¶OegLWLPaWe e[SecWaWLRQV aPRQg WTO MePbeUV·,78 eVSecLaOO\ 
VLQce SaQeOV aUe e[SecWed WR fROORZ e[LVWLQg AB SUecedeQW.79 TKeUe LV VWURQg eYLdeQce Rf WKe 
cRQWLQXed SUacWLce Rf WKe AB Rf cURVV-UefeUeQcLQg SUeYLRXVO\ adRSWed UeSRUWV.80 TKLV 
LQWeUSUeWaWLYe V\QcKURQ\ beWZeeQ SaQeOV aQd WKe AB PaLQO\ cRQceUQV WKe UeaVRQLQg 
ePSOR\ed b\ SaQeOV, ZKLcK VRPe cRPPeQWaWRUV KaYe UegaUded aV WKe fRXQdaWLRQ Rf a de 
facWo dRcWULQe Rf SUecedeQW.81 
 IQ fLQdLQg faXOW ZLWK WKe SaQeO·V LQWeUSUeWaWLRQ Rf AUWLcOeV VI:2 GATT aQd 9.3 AQWL-
DXPSLQg AgUeePeQW UegaUdLQg ¶VLPSOe ]eURLQg LQ SeULRdLc UeYLeZV·, WKe AB aUgXed LQ US 
² SWainleVV SWeel (Me[ico) fRU SaQeOV WR eQVXUe ¶VecXULW\ aQd SUedLcWabLOLW\· b\ UeVROYLQg VLPLOaU 
caVeV WKe VaPe Za\ aV WKe AB, ¶abVeQW cRgeQW UeaVRQV·.82 IQ US ² ConWinXed Zeroing, WKe AB 
ZeQW aV faU aV WR defLQLWLYeO\ LQWeUSUeW ¶dXPSLQg·, deVSLWe WKe UagLQg debaWe RYeU WKe e[acW 
PeaQLQg Rf WKe WeUP. TKLV VWaWePeQW, aOWKRXgK UeOaWLQg WR a debaWe WKaW LV cRQVLgQed WR a 
VSecLaO LQWeUSUeWaWLYe fUaPeZRUN,83 dLVcXVVed abRYe, cOeaUO\ LOOXVWUaWeV WKe AB·V UeVWULcWLYe 
UeadLQg Rf WKe ¶abVeQW cRgeQW UeaVRQV· e[ceSWLRQ. SWLOO, WKe RQO\ eQXQcLaWLRQ Rf ZKaW ¶cRgeQW 
UeaVRQV· eQWaLOV Kad beeQ VeW RXW LQ WKe US ² CoXnWerYailing and AnWi-DXmping MeaVXreV 
(China) SaQeO UeSRUW.84 
 A QXPbeU Rf RWKeU VXbVLdLaU\ VRXUceV KaYe beeQ UecRgQLVed aV cRQWULbXWLQg WR WKe 
LQWeUSUeWaWLRQ Rf SULPaU\ WTO OaZ. TKe gUeaW SOXUaOLW\ Rf VRXUceV UecRgQLVed, eLWKeU 

 
74 EC ² BananaV III (Q 59) SaUa 133. 
75 India ² PaWenW ProWecWion for PharmaceXWical and AgricXlWXral Chemical ProdXcWV (India²PaWenWV) (19 DecePbeU 

1997) WT/DS50/AB/R, SaUa 65.  
76 See SecWLRQ 2.2 fRU deWaLOV. 
77 WLWK UeVSecW WR WKe VKLfW LQ LQWeUSUeWaWLRQ Rf AUWLcOe XX(g) GATT e[SUeVVed LQ US ² Shrimp (Q 63) SaUa 

121, BKagZaWL, (Q 4) 60²61, KROdV WKaW WKLV ¶UeYeUVed ORQg-VWaQdLQg MXULVSUXdeQce RQ SURceVV aQd 
SURdXcWLRQ PeWKRdV·. AV ULgKWO\ aUgXed b\ HRZVe, WKLV aUgXPeQW cRXOd KaYe beeQ VRXQd Kad WKe SaQeO 
UeSRUW beeQ adRSWed b\ WKe CRQWUacWLQg PaUWLeV. RaWKeU, WKe faLOXUe WR adRSW Pa\ be Uead aV VLgQLf\LQg 
dLVaSSURYaO Rf WKe fRUPeU decLVLRQ. HRZeYeU, aV SUeYLRXVO\ PeQWLRQed, WKe UROe Rf UeSRUWV LV PeUeO\ 
KeUPeQeXWLc aQd dReV QRW e[SaQd LQWR aSSOLcaWLRQ aV KeUeLQ XQdeUVWRRd - Vee R HRZVe, The WTO S\VWem: 
LaZ, PoliWicV & LegiWimac\ (CaPeURQ 2007) 180²182. 

78 Japan ² Alcoholic BeYerageV II (Q 6) 108. 
79 UniWed SWaWeV ² SXnVeW ReYieZV of AnWi-DXmping MeaVXreV on Oil CoXnWr\ TXbXlar GoodV from ArgenWina (29 

NRYePbeU 2004) WT/DS68/AB/R, SaUa 188. 
80 J PaXZeO\Q, ¶MLQRULW\ RXOeV: PUecedeQW aQd PaUWLcLSaWLRQ BefRUe WKe WTO ASSeOOaWe BRd\· LQ J 

JePLeOQLaN, L NLeOVeQ aQd HP OOVeQ (edV), EVWabliVhing JXdicial AXWhoriW\ in InWernaWional Economic LaZ 
(CUP 2015) 142²144. 

81 See, fRU LQVWaQce, JH JacNVRQ, SoYereignW\, Whe WTO, and Changing FXndamenWalV of InWernaWional LaZ (CUP 
2006) 151; PaOPeWeU aQd MaYURLdLV (Q 61) 401.  

82 UniWed SWaWeV ² Final AnWi-DXmping MeaVXreV on SWainleVV SWeel from Me[ico (US ² SWainleVV SWeel (Me[ico)) (30 
ASULO 2008) WT/DS344/AB/R, SaUaV 146, 154²162. 

83 UniWed SWaWeV ² ConWinXed E[iVWence and ApplicaWion of Zeroing MeWhodolog\ (US ² ConWinXed Zeroing) (4 
FebUXaU\ 2009) WT/DS350/AB/R; Vee aOVR cRPPeQWV RQ AQWL-DXPSLQg AgUeePeQW LQ fRRWQRWe 70. 

84 UniWed SWaWeV ² CoXnWerYailing and AnWi-DXmping MeaVXreV on CerWain ProdXcWV from China (US ² CoXnWerYailing 
and AnWi-DXmping MeaVXreV (China)) (27 MaUcK 2014) WT/DS449/R, SaUa 7.317. 
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dLUecWO\ RU LQdLUecWO\, KaV cRQWULbXWed WR a KeUPeQeXWLc cKaQge Rf KeaUW, eVSecLaOO\ VLQce 
VRPe VRXUceV, VXcK aV WeacKLQgV Rf WKe PRVW KLgKO\ TXaOLfLed SXbOLcLVWV, Kad RQO\ UaUeO\ 
beeQ UecRgQLVed b\ GATT-eUa SaQeOV, cRQWUaU\ WR WKeLU SUeVeQW, ULVLQg, XVe.85 OWKeU VRXUceV 
WKaW KaYe beeQ XVed RU aOOXded WR LQ aSSO\LQg WKe UeOeYaQW UXOeV LQcOXde MLQLVWeULaO 
DecLVLRQV aQd DecOaUaWLRQV,86 acWV Rf WKe WTO bRdLeV,87 geQeUaO SULQcLSOeV Rf OaZ,88 
QegRWLaWLQg KLVWRU\,89 aQd ¶cRQcRUdaQW, cRPPRQ aQd cRQVLVWeQW· VXbVeTXeQW SUacWLce.90 TKLV 
Zeb Rf VRXUceV KaV VLgQLfLcaQWO\ cRQWULbXWed WR a bURadeU aQd PRUe deWaLOed aQaO\VLV Rf WKe 
cRYeUed agUeePeQWV, eVSecLaOO\ LQ fRUPLQg a KaUPRQLRXV LQWeUSUeWaWLRQ WKaW LV cRQVLVWeQW 
ZLWK MePbeUV· cRPPRQ LQWeQWLRQV.  

 
B. MHWKRG RI IQWHUSUHWDWLRQ 
TKe RbOLgaWLRQ WR LQWeUSUeW WTO OaZ UaLVeV TXeVWLRQV UegaUdLQg ZKLcK SULQcLSOeV XQdeUSLQ 
WKe LQWeUSUeWaWLYe PeWKRd eVWabOLVKed b\ WTO/GATT MXULVSUXdeQce. TKe AB·V aSSURacK 
WR LQWeUSUeWLQg WKe cRYeUed agUeePeQWV KaV beeQ QRWed fRU bUeaNLQg Rff ZLWK WKe ¶GATT 
SaQeOV· LgQRUaQce Rf WKe geQeUaO UXOeV Rf LQWeUQaWLRQaO OaZ·.91 ReOLaQce RQ WKe VCLT KaV 
VeUYed aV WKe cKLef LQWeUSUeWaWLYe UXOe, deVSLWe QRW aOO MePbeUV beLQg VLgQaWRULeV WR WKe 
WUeaW\,92 aQd WKeUe KaV aOVR beeQ UeOLaQce RQ RWKeU UXOeV.93 TKLV VXb-VecWLRQ deVcULbeV aQd 
eYaOXaWeV WKe XVe Rf UeOeYaQW VCLT SURYLVLRQV, aV ZeOO aV VRPe KeUPeQeXWLc feaWXUeV WKaW 
KaYe gaLQed SaUWLcXOaU cRQVLdeUaWLRQ ZLWKLQ WTO MXULVSUXdeQce aV SRWeQWLaO RXWgURZWKV 
fURP WKe VCLT geQeUaO UXOe Rf LQWeUSUeWaWLRQ. 

 
L. AUWLFOHV 31²33 9CL7 
RegaUdLQg WKe LQWeUSUeWaWLRQ Rf WUeaW\ SURYLVLRQV, WKe fLUVW bURadO\ dLVWLQgXLVKabOe WUeQd LV 
SURPLQeQW XVe Rf aQd UeOLaQce RQ WKe VCLT. WKeUeaV WKe AB, LQ EC ² CompXWer EqXipmenW, 
VWaWed WKaW ¶WKe RQO\ UXOeV ZKLcK Pa\ be aSSOLed LQ LQWeUSUeWLQg WKe PeaQLQg Rf a cRQceVVLRQ 
aUe WKe geQeUaO UXOeV Rf WUeaW\ LQWeUSUeWaWLRQ VeW RXW LQ WKe VLeQQa CRQYeQWLRQ·,94 LQ SUacWLce, 
RWKeU SULQcLSOeV KaYe aOVR beeQ aSSOLed, VXcK aV WKe SULQcLSOe Rf effecWLYe LQWeUSUeWaWLRQ, 
dLVcXVVed abRYe.95 OQe SRVVLbOe MXVWLfLcaWLRQ fRU WKLV aSSURacK LV WKaW, VLQce QRW aOO WTO 

 
85 PaOPeWeU aQd MaYURLdLV (Q 61) 408, SaUWLcXOaUO\ fRRWQRWe 62. 
86 See YaQ deQ BRVVcKe aQd ZdRXc (Q 41) 54 fRU geQeUaO dLVcXVVLRQ. 
87 US ² CloYe CigareWWeV (Q 64) SaUa 260. 
88 See, fRU LQVWaQce, US ² Shrimp (Q 63) SaUa 166 fRU gRRd faLWK; UniWed SWaWeV ² TranViWional SafegXard MeaVXre 

on Combed CoWWon Yarn from PakiVWan (8 OcWRbeU 2001) WT/DS192/AB/R, SaUa 120 fRU WKe SULQcLSOe Rf 
SURSRUWLRQaOLW\; China ² MeaVXreV AffecWing Trading RighWV and DiVWribXWion SerYiceV for CerWain PXblicaWionV and 
AXdioYiVXal EnWerWainmenW ProdXcWV (China ² PXblicaWionV and AXdioYiVXal ProdXcWV) (21 DecePbeU 2009) 
WT/DS363/AB/R, SaUa 411 fRU in dXbio miWiXV, aPRQgVW RWKeUV.  

89 US ² CoXnWerYailing and AnWi-DXmping MeaVXreV (China) (Q 84) SaUa 7.286²7.290. 
90 Japan ² Alcoholic BeYerageV II (Q 6) 106²107. 
91 PJ KX\SeU, ¶TKe LaZ Rf WKe GATT aV a SSecLaO FLeOd Rf IQWeUQaWLRQaO LaZ: IgQRUaQce, fXUWKeU UefLQePeQW 

RU VeOf-cRQWaLQed V\VWeP Rf LQWeUQaWLRQaO OaZ?· (1994) 25 NeWKeUOaQdV YeaUbRRN Rf IQWeUQaWLRQaO LaZ 227, 
228. 

92 AV QRWed b\ WKe ICJ, a UXOe caQ VXbVLVW LQ WKe fRUP Rf bRWK a WUeaW\ SURYLVLRQ aQd CIL, WKXV aOORZLQg fRU 
LQdeSeQdeQW e[LVWeQce aQd deYeORSPeQW - Vee MiliWar\ and ParamiliWar\ AcWiYiWieV (Q 9) [176]²[178]. 

93 See SecWLRQ 3.1 fRU e[aPSOeV aQd aQ e[SOaQaWLRQ baVed RQ geQeUaO SULQcLSOeV Rf LQWeUQaWLRQaO OaZ aQd 
CIL. 

94 EC²CompXWer EqXipmenW (Q 9) SaUa 84. 
95 US ² GaVoline (Q 9) 23; UniWed SWaWeV ³ AnWi-DXmping MeaVXreV on CerWain HoW-Rolled SWeel ProdXcWV from Japan 

(24 JXO\ 2001) WT/DS184/AB/R, SaUa 101; fRU a deWaLOed e[SORUaWLRQ Rf SULQcLSOeV aQd WKeLU aSSOLcaWLRQ, 
Vee HR FabUL aQd J TUacKWPaQ, ¶PUeOLPLQaU\ ReSRUW RQ WKe JXULVSUXdeQce Rf WKe WTO DSB· (ILA SWXd\ 
GURXS RQ IQWeUSUeWaWLRQ) <.LOa-KT.RUg/LQde[.SKS/VWXd\-gURXSV?VWXd\-gURXSVID=75> acceVVed 16 
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MePbeUV aUe SaUWLeV WR WKe VCLT, ¶cXVWRPaU\ UXOeV Rf LQWeUSUeWaWLRQ· ZRXOd VeUYe aV WKe 
geQeUaO gURXQdV fRU aQ\ fXUWKeU e[SORUaWLRQ. CRQVeTXeQWO\, ZKLOVW WKe VCLT SUeVeQWV WKe 
QRUPaWLYe VXbVWUaWXP fRU LQWeUSUeWaWLRQ, RWKeU QRUPV cRXOd be LQfeUUed RU aSSOLed aV ORQg 
aV agUeePeQW RYeU WKeLU VXbVWaQce LV eVWabOLVKed.96  

IQ aSSO\LQg WKe VCLT geQeUaO UXOe RQ LQWeUSUeWaWLRQ, fRcXV LV SOaced RQ LQWeUSUeWLQg 
SURYLVLRQV ¶LQ gRRd faLWK LQ accRUdaQce ZLWK WKe RUdLQaU\ PeaQLQg WR be gLYeQ WR WKe WeUPV 
Rf WKe WUeaW\ LQ WKeLU cRQWe[W aQd LQ WKe OLgKW Rf LWV RbMecW aQd SXUSRVe.·.97 TKLV PeWKRdRORg\ 
VeUYeV aV WKe cROOecWLYe aSSOLcaWLRQ Rf WKUee aSSURacKeV, QaPeO\ WKe We[WXaO aSSURacK, 
ZKLcK fRcXVeV RQ ¶WKe We[W Rf WKe WUeaW\ aV WKe aXWKeQWLc e[SUeVVLRQ Rf WKe LQWeQWLRQV Rf WKe 
SaUWLeV·, WKe fRXQdLQg faWKeUV aSSURacK, ZKLcK ePSKaVLVeV WKe SaUWLeV· LQWeQWLRQV aV ¶a 
VXbMecWLYe eOePeQW dLVWLQcW fURP WKe We[W·, aQd, fLQaOO\, WKe WeOeRORgLcaO aSSURacK, ZKLcK 
VWUeVVeV ¶[WKe] decOaUed RU aSSaUeQW RbMecWV aQd SXUSRVeV Rf WKe WUeaW\·.98 IQ KeedLQg WKe 
¶e[SUeVVed LQWeQWLRQ·, WKe VCLT WKXV SURKLbLWV aQ RYeUePSKaVLV RQ LQdLYLdXaO SWaWeV· 
e[SecWaWLRQV aQd VeeNV WR VWULNe a baOaQce beWZeeQ KeUPeQeXWLc cRQVLVWeQc\ aQd 
fOe[LbLOLW\.99  
 TKe aSSURacK adRSWed XQdeU WKe WTO dLVSXWe VeWWOePeQW V\VWeP ZaV deVcULbed aV 
¶KROLVWLc· LQ WKe US ² Trade AcW UeSRUW,100 ZKLcK VLgQLfLeV WKaW WKeUe LV QR UeOLaQce RQ a 
VLQgXOaU PeWKRd LQ eVWabOLVKLQg WKe cRUUecW UeadLQg Rf a SURYLVLRQ, ZKLOe QRWLQg WKaW SaQeOV 
PXVW fLUVW begLQ ZLWK a We[WXaO aQaO\VLV aQd RQO\ VXbVeTXeQWO\ UefeU WR RbMecW aQd SXUSRVe.101 
FRU LQVWaQce, LQ deWeUPLQLQg WKe ¶RUdLQaU\ PeaQLQg· Rf a WeUP, WKe SaQeOV RU AB Pa\ XVe 
a dLcWLRQaU\ aV a VWaUWLQg SRLQW,102 ZKLcK caUULeV VRPe LQWeUSUeWaWLYe ZeLgKW;103 KRZeYeU, 
VROe UeOLaQce RQ a dLcWLRQaU\ defLQLWLRQ b\ a SaQeO KaV beeQ cULWLcLVed VLQce WKe\ aUe ¶QRW 
QeceVVaULO\ caSabOe Rf UeVROYLQg cRPSOe[ TXeVWLRQV Rf LQWeUSUeWaWLRQ· aQd bURadeU UefeUeQce 
WR WKe cRQWe[W Rf a SaUWLcXOaU WeUP LV WKXV UeTXLUed.104 RecRXUVe WR ¶RbMecW aQd SXUSRVe· Pa\ 

 
JaQXaU\ 2019, 4²9; ZKLOe AUWLcOe 31(1) VCLT dReV LQcRUSRUaWe WKe SULQcLSOe Rf effecWLYeQeVV, QRWLQg WKe 
aOUead\ PeQWLRQed dLVWLQcW deYeORSPeQW Rf CIL QRUPV fURP WUeaW\ SURYLVLRQV, WKe SURYLVLRQ gLYeV e[SOLcLW 
¶SUecedeQce· WR a We[WXaO LQWeUSUeWaWLRQ - Vee A AXVW, Modern TreaW\ LaZ and PracWice (3Ud edQ, CUP 2013) 
209.  

96 See China²PXblicaWionV and AXdioYiVXal ProdXcWV (Q 88) SaUa 411, RQ WKe dLVcXVVLRQ RYeU in dXbio miWiXV. 
97 VCLT (Q 1) AUWLcOe 31(1). 
98 ILC, ¶ReSRUWV Rf WKe IQWeUQaWLRQaO LaZ CRPPLVVLRQ RQ WKe SecRQd PaUW Rf LWV SeYeQWeeQWK SeVVLRQ aQd 

RQ LWV ELgKWeeQWK SeVVLRQ· (1966) Yearbook of Whe InWernaWional LaZ CommiVVion Y II 218. 
99 M LeQQaUd, ¶NaYLgaWLQg b\ WKe SWaUV: IQWeUSUeWLQg WKe WTO AgUeePeQWV· (2002) 5(1) JIEL 17, 22. 
100 UniWed SWaWeV ² SecWionV 301²310 of Whe Trade AcW of 1974 (27 JaQXaU\ 2000) WT/DS152/R, SaUa 7.22. 
101 M FLW]PaXULce aQd P MeUNRXULV, ¶CaQRQV Rf TUeaW\ IQWeUSUeWaWLRQ: SeOecWed CaVe SWXdLeV fURP WKe WRUOd 

TUade OUgaQL]aWLRQ aQd WKe NRUWK APeULcaQ FUee TUade AgUeePeQW· LQ M FLW]PaXULce, O EOLaV aQd P 
MeUNRXULV (edV), TreaW\ InWerpreWaWion and Whe Vienna ConYenWion on Whe LaZ of TreaWieV: 30 YearV On (MaUWLQXV 
NLMKRff) 174; LQdeed, AbL-Saab KaV eYeQ gRQe aV faU aV WR OabeO WKe aSSURacK ¶VWULcW cRQVWUXcWLRQLVP· - Vee 
G AbL-Saab, ¶TKe ASSeOOaWe BRd\ aQd TUeaW\ IQWeUSUeWaWLRQ· LQ G SaceUdRWL, A YaQRYLWcK aQd J BRKaQeV 
(edV), The WTO aW Ten ² The ConWribXWion of Whe DiVpXWe SeWWlemenW S\VWem (CUP 2006) 461.  

102 UniWed SWaWeV ² Final CoXnWerYailing DXW\ DeWerminaWion ZiWh reVpecW Wo cerWain SofWZood LXmber from Canada 
(US ² SofWZood LXmber from Canada) (19 JaQXaU\ 2004) WT/DS257/AB/R, SaUa 58. 

103 EXropean CommXniWieV ² Trade DeVcripWion of SardineV (26 SeSWePbeU 2002) WT/DS231/AB/R, SaUa 300. 
104 UniWed SWaWeV ² MeaVXreV AffecWing Whe CroVV-Border SXppl\ of Gambling and BeWWing SerYiceV (US Gambling) (7 

ASULO 2005) WT/DS285/AB/R, SaUa 164; Vee, fRU cULWLcaO aSSUaLVaO Rf WKe XVe Rf dLcWLRQaULeV, D PaYRW, 
¶TKe UVe Rf DLcWLRQaU\ b\ WKe WTO ASSeOOaWe BRd\: Be\RQd WKe SeaUcK Rf OUdLQaU\ MeaQLQg· (2014) 
4(1) JRXUQaO Rf IQWeUQaWLRQaO DLVSXWe SeWWOePeQW 29. 
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be Pade ZKeQ WKe WUeaW\ WeUPV aUe ¶eTXLYRcaO RU LQcRQcOXVLYe· VLQce ¶OLgKW fURP WKe RbMecW 
aQd SXUSRVe Rf WKe WUeaW\ aV a ZKROe Pa\ XVefXOO\ be VRXgKW·.105 
 IQ deWeUPLQLQg ¶cRQWe[W·, WKeUe LV a geQeUaO UeOLaQce RQ VeYeUaO VRXUceV. TaNLQg LQWR 
accRXQW WKe ZRUdLQg Rf AUWLcOe 31(2) VCLT aQd UeOeYaQW MXULVSUXdeQce, WKeUe aUe WKUee 
bURad cRQWe[WXaO caWegRULeV: RWKeU WUeaW\ SURYLVLRQV, agUeePeQWV Pade LQ cRQQecWLRQ 
WKeUeWR, aQd LQVWUXPeQWV acceSWed aV UeOaWed. TKe AB VSecLfLed LQ Korea ² Dair\ ProdXcWV 
WKaW ¶a WUeaW\ VKRXOd be LQWeUSUeWed aV a ZKROe, aQd, LQ SaUWLcXOaU, LWV VecWLRQV aQd SaUWV 
VKRXOd be Uead aV a ZKROe·,106 ZKLcK cRXOd be WaNeQ aV aQ LQWULQVLc, We[WXaO aSSOLcaWLRQ Rf 
WKe SULQcLSOe Rf KaUPRQLRXV LQWeUSUeWaWLRQ LQ eVWabOLVKLQg WKe cRQWe[W Rf a WeUP.107 WLWK 
UeVSecW WR WKe VecRQd aQd WKLUd caWegRULeV, WKe\ KaYe UeVSecWLYeO\ beeQ LQWeUSUeWed b\ WKe 
US ² Cop\righW AcW SaQeO aV ¶aQ agUeePeQW RU LQVWUXPeQW [...] UeOaWed WR· a cRYeUed 
agUeePeQW, ¶cRQceUQed ZLWK· LWV VXbVWaQce, ZKLcK caQ ¶cOaULf\ ceUWaLQ cRQceSWV LQ WKe WUeaW\ 
RU OLPLW LWV fLeOd Rf aSSOLcaWLRQ·, aQd ZKLcK ¶PXVW [...] be dUaZQ XS RQ WKe RccaVLRQ Rf WKe 
cRQcOXVLRQ Rf WKe WUeaW\·.108  

LeQQaUd KaV TXeVWLRQed WKe UefeUeQce WR ¶XQcRQWeVWed LQWeUSUeWaWLRQV gLYeQ aW a 
cRQfeUeQce· aV faOOLQg XQdeU AUWLcOe 31(2) VCLT.109 TKe AB VXbVeTXeQWO\ QaUURZed WKe 
LQWeUSUeWaWLRQ Rf ¶cRQWe[W· LQ US ² Gambling b\ caWegRULVLQg aQ E[SOaQaWRU\ NRWe aQd 
COaVVLfLcaWLRQ LLVW daWLQg WR WKe UUXgXa\ RRXQd aV SUeSaUaWRU\ ZRUN.110 A Ne\ 
cRQVLdeUaWLRQ Rf ZKaW faOOV XQdeU AUWLcOe 31(2)(a) VCLT ZaV SURYLded LQ EC ² Chicken CXWV 
cRQceUQLQg WKe HaUPRQL]ed S\VWeP CRQYeQWLRQ.111 CRQceUQLQg WKe fLQaO caWegRU\, QR 
e[acW cOaULW\ KaV beeQ SURYLded b\ WKe SaQeOV RU AB. NRQeWKeOeVV, aV LeQQaUd PaNeV cOeaU, 
WKeUe e[LVWV aQ e[SOLcLW UeTXLUePeQW WKaW ¶aOO· MePbeUV ZeUe LQYROYed aQd, cRQVeTXeQWO\, 
WRUNLQg PaUW\ ReSRUWV WKaW KaYe beeQ cRQVLdeUed, bXW QRW e[SOLcLWO\ LQWegUaWed LQWR WKe 
agUeePeQWV, ZRXOd OLNeO\ VaWLVf\ WKe UeTXLUePeQWV.112 

AUWLcOe 31(3) VCLT SURYLdeV fRU ceUWaLQ addLWLRQaO aVSecWV ¶WR be WaNeQ LQWR 
accRXQW·, QaPeO\ VXbVeTXeQW agUeePeQWV, VXbVeTXeQW SUacWLce, aQd ¶aQ\ RWKeU UXOeV Rf 
LQWeUQaWLRQaO OaZ LQ WKe UeOaWLRQV beWZeeQ WKe SaUWLeV·, ZKLcK KaYe WKe SXUSRVe Rf 
¶VWUeQgWKeQLQg [a cRXUW RU WULbXQaO·V] cRQcOXVLRQ aV WR WKe cRPPRQ LQWeQWLRQ Rf WKe SaUWLeV 

 
105 US ² Shrimp (Q 63) SaUa 114; KRZeYeU, QRWe WKaW RbMecW aQd SXUSRVe Pa\ fLUVW be fRXQd LQ WKe SURYLVLRQ 

LWVeOf, SeU Thailand ² CXVWomV and FiVcal MeaVXreV on CigareWWeV from Whe PhilippineV (17 JXQe 2011) 
WT/DS371/AB/R, SaUa 202; PRUeRYeU, LQ UniWed SWaWeV ³ MeaVXreV Concerning Whe ImporWaWion, MarkeWing 
and Sale of TXna and TXna ProdXcWV (US ² TXna II) (16 Ma\ 2012) WT/DS381/AB/R, SaUaV 353²379, 
UecRXUVe ZaV Pade WR WKe SUeaPbOe Rf WKe AgUeePeQW RQ TecKQLcaO BaUULeUV WR TUade (15 ASULO 1994) 
LT/UR/A-1A/10 WR eVWabOLVK RbMecW aQd SXUSRVe - Vee, fRU cRPPeQWaU\, Y ZKaQg, ¶CRQWULbXWLRQ Rf WKe 
WTO WR TUeaW\ IQWeUSUeWaWLRQ· LQ G MaUceaX (ed), A HiVWor\ of LaZ and LaZ\erV in Whe GATT/WTO (CUP 
2015) 578²579. 

106 Korea ² DefiniWiYe SafegXard MeaVXre on ImporWV of CerWain Dair\ ProdXcWV (12 JaQXaU\ 2000) 
WT/DS98/AB/R, SaUa 81.  

107 FabUL aQd TUacKWPaQ (Q 95) 12. 
108 UniWed SWaWeV ² SecWion 110(5) of US Cop\righW AcW (15 JXQe 2000) WT/DS160/R, SaUa 6.45. 
109 LeQQaUd (Q 110) 25. 
110 US ² Gambling (Q 104) SaUa 205. 
111 IQ EXropean CommXniWieV ² CXVWomV ClaVVificaWion of Fro]en BoneleVV Chicken CXWV (EC²Chicken CXWV) (12 

SeSWePbeU 2005) WT/DS269/AB/R aQd WT/DS286/AB/R, SaUaV 194²199, WKe AB aUgXed WKaW WKe 
IQWeUQaWLRQaO CRQYeQWLRQ RQ WKe HaUPRQL]ed CRPPRdLW\ DeVcULSWLRQ aQd CRdLQg S\VWeP (adRSWed 14 
JXQe 1983, eQWeUed LQWR fRUce 1 JaQXaU\ 1988) 1503 UNTS 167 (HaUPRQL]ed S\VWeP CRQYeQWLRQ) feOO 
XQdeU AUWLcOe 31(2)(a) VCLT becaXVe WKeUe Kad beeQ UeOLaQce RQ LW dXULQg WKe UUXgXa\ RRXQd 
QegRWLaWLRQV, a decLVLRQ UegaUdLQg acceVVLRQ Kad beeQ eVWabOLVKed, VRPe Rf WKe cRYeUed agUeePeQWV PaNe 
dLUecW UefeUeQce WR LW, eg WKe AgUeePeQW RQ AgULcXOWXUe, aQd LW Kad beeQ cRQVLdeUed b\ WKe GATT 
CRQWUacWLQg PaUWLeV - fRU deWaLOed dLVcXVVLRQ, Vee I VaQ DaPPe, TreaW\ InWerpreWaWion b\ Whe WTO AppellaWe 
Bod\ (OUP 2009) 254²257. 

112 LeQQaUd (Q 110) 26²27. 
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RU WKe PeaQLQg Rf WKe WUeaW\ aW WKe WLPe Rf LWV cRQcOXVLRQ.·113 SXbVeTXeQW agUeePeQWV, ZKLcK 
eQWaLO a conVenVXV in idem beLQg UeacKed beWZeeQ WUeaW\ SaUWLeV aV WR a WUeaW\·V LQWeUSUeWaWLRQ 
aQd aSSOLcaWLRQ, ZeUe LQLWLaOO\ deWeUPLQed aV eQcRPSaVVLQg MLQLVWeULaO DecOaUaWLRQV,114 
aQd VLPLOaU UeaVRQLQg KaV aOVR beeQ aSSOLed WR cRPPLWWee decLVLRQV.115 CRQceUQLQg AUWLcOe 
31(3)(b) VCLT, WKeUe aUe WZR UeTXLUePeQWV fRU a VRXUce WR be cOaVVLfLed aV ¶VXbVeTXeQW 
SUacWLce·: ¶a cRPPRQ, cRQVLVWeQW, dLVceUQLbOe SaWWeUQ Rf acWV RU SURQRXQcePeQWV· aQd WKaW 
¶WKRVe acWV RU SURQRXQcePeQWV PXVW LPSO\ agUeePeQW RQ WKe LQWeUSUeWaWLRQ Rf WKe UeOeYaQW 
SURYLVLRQ·.116 IQ EC ² Chicken CXWV, WKe AB fXUWKeU cOaULfLed WKaW fRU SUacWLce WR be ¶cRPPRQ, 
cRQVLVWeQW, dLVceUQLbOe·, LW dLd QRW Qeed WR LQYROYe aOO MePbeUV aQd, PRUe WR WKe SRLQW, WKe 
MLQLVWeULaO CRQfeUeQce aQd WKe GeQeUaO CRXQcLO VKRXOd QRW be LQfeUUed aV WKe ¶e[cOXVLYe 
aXWKRULW\· fRU VXcK deWeUPLQaWLRQV.117 TKe baU fRU VXcK deWeUPLQaWLRQV, KRZeYeU, KaV VLQce 
beeQ SXVKed KLgKeU WR UeTXLUe ¶RYeUW acWV·.118 FLQaOO\, ZLWK UeVSecW WR AUWLcOe 31(3)(c) VCLT, 
WKe SaQeO LQ EC ² BioWech RffeUed WKe fLUVW PeaVXUe Rf cOaULW\ b\ acceSWLQg WKaW WKe SURYLVLRQ 
¶PaQdaWeV· RWKeU UXOeV WR be cRQVLdeUed ¶LQ gRRd faLWK· VR aV ¶WR VeWWOe fRU WKaW LQWeUSUeWaWLRQ 
ZKLcK LV PRUe LQ accRUd ZLWK RWKeU aSSOLcabOe UXOeV Rf LQWeUQaWLRQaO OaZ· aQd, cRQVeTXeQWO\, 
WR aYRLd ¶cRQfOLcWV beWZeeQ WKe UeOeYaQW UXOeV·.119 NRWabO\, WKLV SURYLVLRQ dReV QRW PaNe 
QRQ-WTO QRUPV ¶direcWl\ applicable·, bXW PeUeO\ aOORZV RQe WR ¶gLYe a SURSeU PeaQLQg WR 
WKe WUeaW\ WeUPV aW LVVXe·.120 TKe AB KaV VXbVeTXeQWO\ adYLVed ¶caXWLRQ· RQ WKe LVVXe Rf 
ZKeWKeU WKe UXOe PXVW be eVSRXVed b\ aOO MePbeUV, QRWLQg WKaW AUWLcOe 31(3)(c) VCLT ¶LV 
cRQVLdeUed aQ e[SUeVVLRQ Rf WKe ´SULQcLSOe Rf V\VWePLc LQWegUaWLRQµ·.121 

AUWLcOeV 32 aQd 33 VCLT UefeU WR WKe XVe Rf ¶VXSSOePeQWaU\ PeaQV Rf LQWeUSUeWaWLRQ· 
aQd dLffeUeQW OaQgXage YeUVLRQV, UeVSecWLYeO\.122 TKe fRUPeU LV VeeQ aV a UeOLaQce RQ WKe 
fRXQdLQg faWKeUV aSSURacK, ZLWK OLWWOe cOaULW\ SURYLded aV WR WKe VcRSe Rf ZKaW ¶SUeSaUaWRU\ 
ZRUN· RU ¶cLUcXPVWaQceV Rf cRQcOXVLRQ· PLgKW PeaQ, e[ceSW WKaW a bURadeU UaQge Rf VRXUceV 

 
113 VCLT (Q 1) AUWLcOe 31(3); G ScKZaU]eQbeUgeU, InWernaWional LaZ, VolXme I: InWernaWional laZ aV Applied b\ 

InWernaWional CoXrWV and TribXnalV (3Ud edQ, SWeYeQV & SRQV 1957) 532. 
114 US ² CloYe CigareWWeV (Q 64) SaUa 267. 
115 US ²TXna II (Me[ico) (Q 105) SaUaV 366²372. 
116 LbLd SaUa 192. 
117 EC ² Chicken CXWV (Q 111) SaUa 273; aV FeOdPaQ KaV SRLQWed RXW, WKe AB KaV beeQ UaWKeU cRQVeUYaWLYe LQ 

aSSURYLQg RU eVWabOLVKLQg VXbVeTXeQW SUacWLce LQ LWV MXULVdLcWLRQ, SRWeQWLaOO\ aV a UeVXOW Rf OacNLQg SROLWLcaO 
cRQVeQVXV - Vee AM FeOdPaQ, ¶EYROYLQg TUeaW\ ObOLgaWLRQV: A PURSRVaO fRU AQaO\]LQg SXbVeTXeQW 
PUacWLce DeULYed fURP WTO DLVSXWe SeWWOePeQW· (2008) 41(3) NYUJILP 655, 676. 

118 Chile ² Price Band S\VWem and SafegXard MeaVXreV RelaWing Wo CerWain AgricXlWXral ProdXcWV (3 Ma\ 2002) 
WT/DS207/R, SaUaV 7.79 aQd 7.100. 

119 EC ² BioWech (Q 72) SaUaV 7.69²7.70. 
120 S ZOeSWQLg, Non-Economic ObjecWiYeV in WTO LaZ: JXVWificaWion ProYiVionV of GATT, GATS, SPS and TBT 

AgreemenWV, Yol 1 (NLMKRff 2010) 69²70. 
121 EXropean CommXniWieV and CerWain Member SWaWeV ² MeaVXreV AffecWing Trade in Large CiYil AircrafW (EC ² Large 

CiYil AircrafW) (1 JXQe 2011) WT/DS316/AB/R, SaUa 845; WKe SULQcLSOe Rf V\VWePLc LQWegUaWLRQ LV baVed 
RQ WKe facW WKaW WUeaWLeV aUe ¶cUeaWXUeV Rf LQWeUQaWLRQaO OaZ·, ZKLcK UeVXOWV LQ WKeLU e[LVWeQce, RSeUaWLRQ, 
aQd VcRSe beLQg OLPLWed aQd defLQed accRUdLQgO\ VLQce WKe\ aUe ¶SaUW Rf WKe LQWeUQaWLRQaO OaZ V\VWeP.· - 
Vee C McLacKOaQ, ¶TKe PULQcLSOe Rf S\VWePLc IQWegUaWLRQ aQd AUWLcOe 31(3)(c) Rf WKe VLeQQa CRQYeQWLRQ· 
(2005) 54(2) ICLQ 279, 280; LQ LdeQWLf\LQg WKe VcRSe Rf WKe UXOe, MeUNRXULV cRQcOXdeV WKaW WKe TXeVWLRQV 
Rf LQWeUWePSRUaO OaZ (Le UecRXUVe WR cRQWePSRUaU\ OaZ) aQd ZKaW LV PeaQW b\ WKe XVe Rf WeUPV, VXcK aV 
¶SaUWLeV· aUe WKe PRVW cRQWeQWLRXV. He fXUWKeU LdeQWLfLeV fRXU cRQVLdeUaWLRQV RQ WKe gURXQdV Rf e[LVWLQg 
caVe OaZ LQ deWeUPLQLQg ZKeWKeU a ¶UXOe· Pa\ be aSSOLcabOe: 1) ¶WeUPLQRORgLcaO LdeQWLW\ RU VLPLOLWXde·, 2) 
¶LdeQWLW\ RU UeOeYaQce Rf WKe VXbMecW-PaWWeU Rf UegXOaWLRQ·, 3) ¶cRPSOeWe RU SaUWLaO RYeUOaS Rf WKe SaUWLeV WR 
WKe WUeaW\ ZLWK WKe SaUWLeV WR WKe dLVSXWe· aQd 4) ¶WePSRUaO SUR[LPLW\·. FRU fXUWKeU dLVcXVVLRQ, Vee 
MeUNRXULV (Q 64) 18²41, 69 eW Veq; Vee aOVR AXVW (Q 95) 216²217. 

122 VCLT (Q 1) AUWLcOeV 32 aQd 33. 
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Pa\ be Uead (SaUWLcXOaUO\ cRQceUQLQg SUacWLce), WKe VRXUceV PXVW SUecede WKe WUeaW\·V 
cRQcOXVLRQ, aQd WKaW WKe\ Pa\ RQO\ VeUYe aQ aX[LOLaU\ fXQcWLRQ.123 MRUeRYeU, UecRXUVe Pa\ 
be Kad WR WKeVe VRXUceV RQO\ ZKeUe LQWeUSUeWaWLRQ XQdeU AUWLcOe 31 OeaYeV ¶WKe PeaQLQg 
aPbLgXRXV RU RbVcXUe· RU caXVeV ¶PaQLfeVWO\ abVXUd RU XQUeaVRQabOe· UeVXOWV.124 IQ OLgKW Rf 
WKLV, WKe WTO V\VWeP KaV UecRgQLVed WKaW PRdaOLWLeV SaSeUV Pade LQ WKe cRQWe[W Rf 
cRQceVVLRQV QegRWLaWLRQV cRXOd TXaOLf\ aV SUeSaUaWRU\ ZRUN.125 SLPLOaUO\, UegaUdLQg 
cLUcXPVWaQceV, SUe-WUeaW\ SUacWLce, ZKLcK Pa\ KROd gUeaWeU YaOXe aV ORQg aV LW UefOecWV 
MePbeUV· cRPPRQ LQWeQWLRQV, aQd eYeQ KLVWRULcaO bacNgURXQd, Pa\ cRQVWLWXWe 
SUeSaUaWRU\ ZRUNV.126 TKe AB KaV geQeUaOO\ VXPPaULVed LWV VWaQce LQ EC ² Chicken CXWV b\ 
aUgXLQg WKaW ¶[a]Q ´eYeQW, acW RU LQVWUXPeQWµ Pa\ be UeOeYaQW aV VXSSOePeQWaU\ PeaQV Rf 
LQWeUSUeWaWLRQ [«] ZKeQ LW KeOSV WR dLVceUQ ZKaW WKe cRPPRQ LQWeQWLRQV Rf WKe SaUWLeV ZeUe 
aW WKe WLPe Rf cRQcOXVLRQ ZLWK UeVSecW WR WKe WUeaW\ RU VSecLfLc SURYLVLRQ.·.127 
 CRQceUQLQg AUWLcOe 33 VCLT, WKe AB KaV, RQ VeYeUaO RccaVLRQV, Kad UecRXUVe WR 
dLffeUeQW OaQgXage YeUVLRQV Rf WKe WTO AgUeePeQW, eVSecLaOO\ VLQce aOO WKe agUeePeQWV aUe 
aYaLOabOe LQ EQgOLVK, SSaQLVK aQd FUeQcK.128 IQdeed, WKe AB KaV eYeQ cULWLcLVed SaQeOV fRU 
QRW UeVSecWLQg WKe OLQgXLVWLc dLffeUeQceV LQ WKe dLffeUeQW WUeaW\ YeUVLRQV.129 IQ VXPPaULVLQg 
LWV WecKQLTXe, WKe AB VWLSXOaWed: ¶WKe WUeaW\ LQWeUSUeWeU VKRXOd VeeN WKe PeaQLQg WKaW gLYeV 
effecW, VLPXOWaQeRXVO\, WR aOO WKe WeUPV Rf WKe WUeaW\, aV WKe\ aUe XVed LQ eacK aXWKeQWLc 
OaQgXage·.130 TKLV Pa\ ZeOO be LQWeUSUeWed aV a UefOecWLRQ Rf WKe OLQgXLVWLc e[SUeVVLRQ Rf 
¶cRPPRQ LQWeQW· b\ WKe MePbeUV, eVSecLaOO\ aV a cROOecWLYe UeadLQg Rf WKe dLffeUeQW We[WV 
aQd WKeLU ZRUdLQg cRXOd VeUYe WR eVWabOLVK cROOecWLYe PeaQLQg aV eWcKed LQWR WKe WTO 
AgUeePeQW.131 
 OQe SRWeQWLaO dLYeUgeQce fURP WKe VCLT geQeUaO UXOe cRQceUQV aXWKRULWaWLYe 
LQWeUSUeWaWLRQV. TKe MLQLVWeULaO CRQfeUeQce aQd GeQeUaO CRXQcLO aUe QRW bRXQd b\ SaQeO 
UeSRUWV aQd Pa\ RYeUULde DSB cRQcOXVLRQV b\ adRSWLQg fRUPaO LQWeUSUeWaWLRQV. IQ US ² 
FSC, WKe AB cRQfLUPed WKaW aXWKRULWaWLYe LQWeUSUeWaWLRQV caQ affecW MePbeUV· ULgKWV aQd 
RbOLgaWLRQV.132 HRZeYeU, LW UePaLQV a dLVSXWed TXeVWLRQ ZKeWKeU aXWKRULWaWLYe 

 
123 MM MbeQgXe, ¶RXOeV Rf IQWeUSUeWaWLRQ (AUWLcOe 32 Rf WKe VLeQQa CRQYeQWLRQ RQ WKe LaZ Rf TUeaWLeV)· 

(2016) 31(2) ICSID ReYLeZ 388, 388²399; I BXga, The ModificaWion of TreaWieV b\ SXbVeqXenW PracWice (OUP 
2018) 75²76. 

124 VCLT (Q 1) AUWLcOe 32. 
125 EXropean CommXniWieV ² Regime for Whe ImporWaWion, Sale and DiVWribXWion of BananaV ² Second RecoXrVe Wo ArWicle 

21.5 of Whe DSU b\ EcXador (11 DecePbeU 2008) WT/DS27/AB/RW2/ECU aQd CRUU.1; EXropean 
CommXniWieV ² Regime for Whe ImporWaWion, Sale and DiVWribXWion of BananaV ² RecoXrVe Wo ArWicle 21.5 of Whe DSU 
b\ Whe UniWed SWaWeV (22 DecePbeU 2008) WT/DS27/AB/RW/USA aQd CRUU.1, SaUa 442. 

126 EC ² CompXWer EqXipmenW (Q 9) SaUa 9293. 
127 EC ² Chicken CXWV (Q 114) SaUa 289. 
128 WTO AgUeePeQW (Q 45) AUWLcOe XVI:6; fRU e[aPSOeV Rf caVeV, Vee EXropean CommXniWieV ² AnWidXmping 

DXWieV on ImporWV of CoWWon T\pe Bed Linen from India (12 MaUcK 2001) WT/DS141/AB/R; Chile ² Price 
Band S\VWem and SafegXard MeaVXreV RelaWing Wo CerWain AgricXlWXral ProdXcWV (Chile²Price Band) (23 OcWRbeU 
2002) WT/DS207/AB/R; EXropean CommXniWieV ² MeaVXreV AffecWing AVbeVWoV and ProdXcWV ConWaining 
AVbeVWoV (EC²AVbeVWoV) (12 MaUcK 2001) WT/DS135/AB/R, SaUa 91. 

129 Chile²Price Band (Q 118) SaUa 271.  
130 US ² SofWZood LXmber from Canada (Q 102) SaUa 59; Vee, fRU cRPPeQWaU\, FabUL aQd TUacKWPaQ (Q 95) 18. 
131 WKLOe WKLV SRLQW LV XOWLPaWeO\ WUXe aQd cRQfLUPed b\ caVe OaZ, caUe VKRXOd VWLOO be Kad fRU KRZ QegRWLaWLRQV 

KaYe LQdeed WaNeQ SOace, eVSecLaOO\ VLQce dLffeUeQW OLQgXLVWLc facWRUV cRXOd cRQWULbXWe WR WKe YeUVLRQV QRW 
QeceVVaULO\ ¶caUU\[LQg] WKe VaPe ZeLgKW· LQ SUacWLce - Vee AXVW (Q 95) 226. 

132 UniWed SWaWeV ² Ta[ TreaWmenW for ´Foreign SaleV CorporaWionVµ (US ² FSC) (24 FebUXaU\ 2000) 
WT/DS108/AB/R, SaUaV 112²113 - LQ fRRWQRWe 127 WR WKe UeSRUW, WKe AB deVcULbed WKe e[acW dLVWLQcWLRQ 
beWZeeQ aXWKRULWaWLYe LQWeUSUeWaWLRQV aQd DSB UeSRUWV aQd UecRPPeQdaWLRQV VLQce WKe OaWWeU caQ RQO\ 
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LQWeUSUeWaWLRQV, LQ beLQg bRWK aSSOLed aQd XVed, cRXOd be RYeUULddeQ VKRXOd WKe\ 
cRQWUaYeQe AUWLcOe 31 VCLT RU eVWabOLVKed CIL. AV AbbRWW VXggeVWV, WKe AB aQd SaQeOV 
cRXOd SRWeQWLaOO\ aUgXe WKaW aQ aXWKRULWaWLYe LQWeUSUeWaWLRQ e[ceedV WKe cRQfLQeV Rf WKeLU 
bLQdLQg ¶LQWeUSUeWaWLYe SRZeU·.133 WKLOe a UeVWULcWLYe UeadLQg Rf ZKaW aQ ¶aXWKRULWaWLYe 
LQWeUSUeWaWLRQ· PeaQV cRXOd UeVXOW LQ AUWLcOe IX:2 WTO AgUeePeQW QR ORQgeU effecWLYeO\ 
fXOfLOOLQg LWV UROe Rf SUe-ePSWLQg RU cRUUecWLQg SeUceLYed KeUPeQeXWLc eUURUV LQ UeSRUWV, LW LV 
QeceVVaU\ WR XQdeUVWaQd bRWK WKe dLcKRWRP\ beWZeeQ aXWKRULWaWLYe LQWeUSUeWaWLRQV aQd 
aPeQdPeQWV134 aQd WKe cRQWURYeUVLaO QaWXUe Rf aQ XlWra YireV deWeUPLQaWLRQ.135 SLQce 
aXWKRULWaWLYe LQWeUSUeWaWLRQV PaLQWaLQ LPSRUWaQW RSeQ TXeVWLRQV, WKe\ cRXOd, deSeQdLQg RQ 
WKeLU QaWXUe, cRQVWLWXWe a ¶VXbVeTXeQW agUeePeQW· RU eYeQ aWWULbXWe a ¶VSecLaO PeaQLQg [...] 
WR a WeUP·.136 

 
LL. CRPPRQ IQWHQWLRQV 
IQ dLVcXVVLQg KeUPeQeXWLc RXWgURZWKV Rf WKe VCLT SURYLVLRQV, a SUeYaLOLQg cRQVLdeUaWLRQ 
WKaW LV UeSeaWed LQ WKe dLVSXWe VeWWOePeQW UeSRUWV LV WKe dLVcRYeU\ Rf MePbeUV· cRPPRQ 
LQWeQWLRQV.137 AV VXcK, WaNLQg LQWR accRXQW KRZ ZRUdV KaYe beeQ LQWeUSUeWed ZLWKLQ WKe 
WTO cRQWe[W, LW LV Vafe WR VWLSXOaWe WKaW WKeLU RZQ deYeORSed PeaQLQg KaV OaUgeO\ beeQ 
UefOecWLYe Rf WKe le[ VpecialiV QaWXUe Rf WKe cRYeUed agUeePeQWV. TKLV caQ be deVcULbed aV a 
cRQgUXRXV WLWWgeQVWeLQLaQ OaQgXage gaPe, ZKLcK cRXOd be caWegRULVed aV a dLaOecW ZLWKLQ 
WKe bURadeU LQWeUQaWLRQaO OaZ OaQgXage.138 FRU LQVWaQce, LQ WKe AB·V LQWeUSUeWaWLRQ Rf 

 
cOaULf\ MePbeUV· ULgKWV aQd RbOLgaWLRQV ZLWKRXW ¶add[LQg] WR RU dLPLQLVK[LQg]· WKeP SeU AUWLcOe 3.2 DSU. 
ReaVRQLQg a conWrario, MePbeUV· ULgKWV cRXOd WKXV be cKaQged WKURXgK WKe adRSWLRQ Rf aXWKRULWaWLYe 
LQWeUSUeWaWLRQV. 

133 FM AbbRWW, ¶TKe DRKa DecOaUaWLRQ RQ WKe TRIPS AgUeePeQW aQd PXbOLc HeaOWK: LLgKWLQg a DaUN CRUQeU 
aW WKe WTO· (2002) 5 JIEL 469, 492²493 aQd fRRWQRWe 83 - accRUdLQg WR AbbRWW, WKe adRSWLRQ Rf aQ 
aXWKRULWaWLYe LQWeUSUeWaWLRQ PXVW be UeVWULcWed b\ WKe ¶We[W, cRQWe[W, RbMecW aQd SXUSRVe· Rf WKe WUeaW\ beLQg 
LQWeUSUeWed LQ WKe OLgKW Rf WKe VCLT geQeUaO UXOe aQd RWKeU UeOeYaQW CIL.  

134 WTO AgUeePeQW (Q 45) AUWLcOe X; EKOeUPaQQ aQd EKULQg KaYe aUgXed WKaW aXWKRULWaWLYe LQWeUSUeWaWLRQV 
PXVW RQO\ be SUeYeQWed fURP ¶UeYLVLQg WUade UXOeV· - Vee, fRU dLVcXVVLRQ, CD EKOeUPaQQ aQd L EKULQg, 
¶TKe AXWKRULWaWLYe IQWeUSUeWaWLRQ UQdeU AUWLcOe IX:2 Rf WKe AgUeePeQW EVWabOLVKLQg WKe WRUOd TUade 
OUgaQL]aWLRQ: CXUUeQW LaZ, PUacWLce aQd PRVVLbOe IPSURYePeQWV· (2005) 8(4) JIEL 803, 810²811; aQRWKeU 
SeUVSecWLYe KaV beeQ WaNeQ b\ QXUeVKL, QaPeO\ WKaW cKaQgeV WR RbOLgaWLRQV deULYed fURP aXWKRULWaWLYe 
LQWeUSUeWaWLRQV caQ RQO\ ¶aOWeU· ULgKWV aQd RbOLgaWLRQV, aV RSSRVed WR addLQg RU dLPLQLVKLQg ULgKWV. TKLV 
OaWWeU SeUVSecWLYe VeePV WR PaNe PRUe VeQVe aV LW UeVSecWV WKe cOeaU dLYLVLRQ beWZeeQ WKe aOWeUaWLRQ aQd 
aPeQdPeQW Rf ULgKWV aQd RbOLgaWLRQV - Vee AH QXUeVKL, InWerpreWing WTO AgreemenWV: ProblemV and 
PerVpecWiYeV (1VW edQ, CUP 2006) 37²38. 

135 WKLOe a deWeUPLQaWLRQ Rf XlWra YireV ZRXOd be beQefLcLaO fRU PaLQWaLQLQg WKe dLffeUeQce beWZeeQ AUWLcOeV 
IX:2 aQd X WTO AgUeePeQW, LW LV SUacWLcaOO\ dLffLcXOW fRU WKe dLVSXWe VeWWOePeQW V\VWeP WR SRWeQWLaOO\ 
UeacK VXcK a cRQcOXVLRQ gLYeQ WKaW RQO\ MePbeUV aUe abOe WR LQWURdXce dLVSXWeV. SKRXOd VXcK a 
deWeUPLQaWLRQ be Pade LQ a caVe, WKeQ WKe TXeVWLRQ Rf LQWeUSUeWLQg MePbeUV· cRPPRQ LQWeQWLRQ ZRXOd 
becRPe SURbOePaWLc. AV VXcK, eYeQ aQ XlWra YireV aXWKRULWaWLYe LQWeUSUeWaWLRQ cRXOd KROd LQWeUSUeWaWLYe 
VLgQLfLcaQce, KRZeYeU UedXced - Vee EKOeUPaQQ aQd EKULQg (Q 134) 809. 

136 IQ acceSWLQg WKaW aXWKRULWaWLYe LQWeUSUeWaWLRQV aUe bRXQd LQ WKeLU fRUce WR PeUeO\ aOWeULQg ULgKWV aQd 
RbOLgaWLRQV, WKeLU UROe aV ¶cRQWe[W· LQ OLgKW Rf AUWLcOe 31(3) VCLT cRXOd Oead WR WKeLU bLQdLQg VWaWXV aV 
VXbVeTXeQW agUeePeQWV aQd, WKXV, VKRZ cKaQgeV LQ WKe MePbeUV· cRPPRQ LQWeQWLRQV. MRUeRYeU, VKRXOd 
cOaULfLcaWLRQV be SURYLded aV WR WKe LQWeUSUeWaWLRQ Rf ceUWaLQ WeUPV ZLWKLQ WKe cRYeUed agUeePeQWV, WKeQ LW 
LV SRVVLbOe fRU a ¶VSecLaO PeaQLQg· WR be eVWabOLVKed aV ORQg aV WKLV dReV QRW gR agaLQVW WKe We[W Rf WKe 
cRYeUed agUeePeQW LWVeOf. 

137 See, inWer alia, EC²CompXWer EqXipmenW (Q 9) SaUa 90 aQd EC²Chicken CXWV (Q 114) SaUaV 262²269. 
138 IQdeed, WKLV Pa\ be UeaffLUPed aV WKe AB·V aSSURacK LV geQeUaOO\ cRQfLQed WR WKe Ldea WKaW ¶WKe PeaQLQg 

Rf a ZRUd LV LWV XVe LQ WKe OaQgXage· - Vee L WLWWgeQVWeLQ, GEM AQVcRPbe (WUaQV), PhiloVophical 
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VcKedXOeV LQ EC ² CompXWer EqXipmenW, LW QRWed WKaW aOWKRXgK MePbeUV· VcKedXOeV aUe 
LQdLYLdXaOO\ bLQdLQg, WKe\ RXgKW WR be LQWeUSUeWed WR UefOecW WKe MePbeUV· ¶cRPPRQ 
LQWeQWLRQV·, eVSecLaOO\ aV WKe\ aUe SURdXcWV Rf QegRWLaWLRQV aQd aUe LQWegUaO WR WKe GATT.139 
MRUeRYeU, VLQce OegLWLPaWe e[SecWaWLRQV aUe SURdXced b\ adRSWed UXOLQgV, WKe aUgXabO\ 
SUecedeQWLaO, bXW adPLWWedO\ VLgQLfLcaQW, VWaWXV Rf WKe AB·V UeaVRQLQg ¶abVeQW cRgeQW 
UeaVRQV· UeaffLUPV WKe LPSRUWaQce Rf fLQdLQg a VROe, cRPPRQ LQWeQWLRQ LQ OLgKW Rf LWV 
KeUPeQeXWLc aSSURacK.140 
 OQe Ne\ cULWLcLVP WKaW KaV beeQ OeYLed cRQceUQV WKe UeOaWLRQVKLS beWZeeQ cRPPRQ 
LQWeQWLRQV aQd WKe LQWeUSUeWaWLRQ Rf AcceVVLRQ PURWRcROV. IQ aUgXLQg agaLQVW WKe 
KeUPeQeXWLc aSSURacK, GXaQ cOaLPV WKaW LW ePbRdLeV aQ ¶LQKeUeQW MXdLcLaO acWLYLVP· aQd 
ceUWaLQ ¶WKeRUeWLcaO defLcLWV·, aVVeUWLRQV ZKLcK aUe baVed RQ a fXQdaPeQWaO 
PLVXQdeUVWaQdLQg Rf WKe AB·V MXVWLfLcaWLRQ.141 He eVWabOLVKeV WZR cKLef cRQWeQWLRQV, QaPeO\ 
WKaW ¶cRPPRQ LQWeQWLRQV· aUe ¶eOXVLYe RU eYeQ XQaWWaLQabOe·, aV dLVcXVVed beORZ, aQd WKaW 
WKeUe LV aQ aSSaUeQW faLOXUe b\ WKe AB WR acNQRZOedge ¶WKe VRPeZKaW dLVWLQcWLYe QaWXUe Rf 
WTO cRPPLWPeQWV aQd WKe LQcRPSOeWe QaWXUe Rf WKe WTO WUeaW\ fUaPeZRUN·.142 TKe 
OaWWeU SRLQW eVVeQWLaOO\ cRQceUQV WKe Qeed fRU LQWeUSUeWaWLYe fOe[LbLOLW\, VLQce WKe WTO 
V\VWeP LV a cRQVWaQWO\ gURZLQg OegaO RUdeU. TKLV LV VXSSRVedO\ e[ePSOLfLed b\ WKe faLOXUe WR 
acNQRZOedge WKe aSSOLcabLOLW\ Rf AUWLcOe XX GATT WR CKLQa·V AcceVVLRQ PURWRcRO aV a 
ZKROe.143 HRZeYeU, eYeQ Lf a bURad LQWeUSUeWaWLRQ Rf WKe SKUaVe ¶LQWegUaO SaUW· Kad beeQ 
adRSWed, WKe OacN Rf RWKeU UefeUeQceV VXcK aV ¶cRQVLVWeQW ZLWK WKe WTO AgUeePeQW· cRXOd 
UeVXOW LQ WKRVe SURYLVLRQV QRW beLQg Uead LQ OLgKW Rf AUWLcOe XX GATT, eLWKeU RQ WKe baVLV 
Rf WKe VCLT·V SUefeUUed We[WXaO aSSURacK,144 RU, aOWeUQaWLYeO\, b\ ePSOR\LQg WKe e[preVVio 
XniXV SULQcLSOe.145 A cRQYeUVe decLVLRQ LQ China ² RaZ MaWerialV ZRXOd UeVXOW LQ WKe AB 
dLVUegaUdLQg LWV RbOLgaWLRQ QRW WR cUeaWe QeZ ULgKWV RU RbOLgaWLRQV.146 

 
InYeVWigaWionV (2Qd edQ, BOacNZeOO 1958) 21 �43; WKLV VeQWLPeQW KaV LQdeed beeQ UefOecWed LQ WKe facW WKaW 
WKe aSSOLcabOe VcRSe Rf LQWeUSUeWaWLRQ LV UefOecWLYe Rf We[WXaO eYROXWLRQ (Vee SecWLRQ 3.2.LY) aQd, inWer alia, 
geQeUaOO\ SURKLbLWV XQLOaWeUaO PeaQLQgV. 

139 EC ² CompXWer EqXipmenW (Q 9) SaUaV 84 eW Veq. 
140 US²SWainleVV SWeel (Me[ico) (Q 81) SaUa 160. 
141 W GXaQ, ¶HRZ GeQeUaO SKRXOd WKe GATT GeQeUaO E[ceSWLRQV Be?: A CULWLTXe Rf WKe ¶CRPPRQ 

IQWeQWLRQ· ASSURacK Rf TUeaW\ IQWeUSUeWaWLRQ· (2014) 48(2) JWT 219, 222, 231²243 - VRPe Rf WKe SRLQWV 
WKaW GXaQ PaNeV aQd WKaW KaYe aOUead\ beeQ WRXcKed XSRQ KeUeLQ RU eOVeZKeUe LQcOXde WKaW WKe VCLT 
dReV QRW adeTXaWeO\ UefOecW WKe OaZ Rf WUeaWLeV, WKaW WKe AB KaV eVWabOLVKed a VWaUe decLVLV SULQcLSOe aQd 
WKaW WKe AB aQd SaQeOV e[ceed WKeLU LQWeUSUeWaWLYe cRPSeWeQceV.  

142 LbLd 247²248. 
143 LbLd 249. 
144 AXVW (Q 94) 209. 
145 GXaQ (Q 140) 225²227; China ² RaZ MaWerial (Q 58) SaUa 293. 
146 OQ WKLV SRLQW, WKe AB·V UeaVRQLQg KaV beeQ deVcULbed aV fROORZLQg a VR-caOOed ¶LQcRUSRUaWLRQ WKeRU\·, LQ 

WKaW RQO\ WKURXgK UefeUeQceV aQd cURVV-UefeUeQceV cRXOd AUWLcOe XX GATT be e[WeQded WR WKe UeOeYaQW 
SURYLVLRQ LQ WKe CKLQeVe AcceVVLRQ PURWRcRO. IQ PaNLQg WKLV caVe, de HRRgK aUgXeV, fLUVW, WKaW WKe cKaSeaX 
Rf AUWLcOe XX GATT OLPLWV WKe effecWV Rf WKe GATT SURYLVLRQ WR WKe agUeePeQW LWVeOf; cRQVeTXeQWO\, aQ\ 
e[WeQVLRQ ZRXOd UeTXLUe dLUecW UefeUeQce, ZKLcK Pa\ UeaS WURXbOLQg cRQVeTXeQceV UegaUdLQg WKe 
AgUeePeQW RQ WKe ASSOLcaWLRQ Rf SaQLWaU\ aQd PK\WRVaQLWaU\ MeaVXUeV (SPS AgUeePeQW). SecRQdO\, WKe 
AB aQd SaQeO aSSeaUed WR adRSW ¶a conWrario UeaVRQLQg· WR a VLOeQce LQ WKe We[W, QRW aQ e[ceSWLRQ - Vee A 
de HRRgK, ¶TKe ReOaWLRQVKLS beWZeeQ CKLQa·V PURWRcRO Rf AcceVVLRQ aQd WKe GATT 1994: CKLQa ² RaUe 
EaUWKV aQd WKe IQcRUSRUaWLRQ TKeRU\ ʊ Off ZLWK LWV Head! (PaUW 1)· (InWernaWional Economic LaZ and Polic\ 
Blog, 2 JXQe 2014) <ZRUOdWUadeOaZ.W\SeSad.cRP/LeOSbORg/2014/06/WKe-UeOaWLRQVKLS-beWZeeQ-cKLQaV-
SURWRcRO-Rf-acceVVLRQ-aQd-WKe-gaWW-1994-cKLQa-UaUe-eaUWKV-aQd-WKe-LQ.KWPO> acceVVed 20 Ma\ 2019; 
KRZeYeU, ZKLOe acceSWLQg WKLV cULWLcLVP WR aQ e[WeQW, WZR cRQVLdeUaWLRQV PXVW be QRWed: fLUVW, WKe SPS 
AgUeePeQW SURYLVLRQV KaYe cOeaUO\ beeQ LQVSLUed b\ WKe We[W Rf AUWLcOe XX GATT; VecRQd, ZKLOe WKe SPS 
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HRZeYeU, a SaUWLcXOaUO\ ZRUU\LQg deYeORSPeQW cRQceUQV WKe XVe Rf VXbVeTXeQW 

agUeePeQWV. IQ US ² Shrimp, WKe AB, LQ LQWeUSUeWLQg AUWLcOe XX GATT, VWLSXOaWed WKaW WKe 
SURYLVLRQ VKRXOd be Uead LQ YLeZ Rf ¶cRQWePSRUaU\ cRQceUQV Rf WKe cRPPXQLW\ Rf QaWLRQV 
abRXW WKe SURWecWLRQ Rf WKe aQd cRQVeUYaWLRQ Rf WKe eQYLURQPeQW· aQd Kad UecRXUVe WR 
WUeaWLeV WKaW aUe QRW bLQdLQg RQ aOO MePbeUV.147 WKLOe WKLV Pa\ be SRVVLbOe XQdeU a bURad 
UeadLQg Rf AUWLcOe 31(3)(c) VCLT, LW LV ¶QRW eQRXgK· fRU a UXOe WR be PeUeO\ bLQdLQg RQ 
dLVSXWaQWV, QRU LV LW QeceVVaU\ fRU LW WR be bLQdLQg RQ aOO MePbeUV; UaWKeU, ¶LW VXffLceV WKaW 
WKe UXOe UefOecWV WKeLU cRPPRQ LQWeQWLRQV·.148 IQ defeQdLQg WKLV YLeZ, PaXZeO\Q QRWeV WKaW 
WKe dLVSXWe VeWWOePeQW V\VWeP RXgKW fLUVW WR UeVRUW WR ¶UXOeV e[SOLcLWO\ agUeed WR b\ aOO WTO 
MePbeUV·, VLQce RWKeU UXOeV ZRXOd UeTXLUe gUeaWeU e[SOaQaWLRQ LQ OLgKW Rf WKe LVVXe Rf 
¶fRUPaO OegLWLPac\·.149 IQ acceSWLQg WKLV adPRQLWLRQ, WKe AB UeOLed PaLQO\ RQ WKeVe WUeaWLeV 
WR e[SOaLQ WKe PeaQLQg Rf ¶e[KaXVWLbOe QaWXUaO UeVRXUceV· aV eYLdeQce Rf WKe MePbeUV· 
LQWeQWLRQV aQd, cRQVeTXeQWO\, LOOXVWUaWed KRZ WKe AgUeePeQW PXVW be Uead aV SaUW Rf a 
bURadeU e[SUeVVLRQ b\ aOO MePbeUV Rf WKeLU cRPPRQ LQWeQWLRQV, OeadLQg WR eYROXWLRQaU\ 
PeaQLQgV. TKLV WKeUefRUe UeaffLUPV WKaW WTO OaZ VKRXOd QRW be deePed a VeSaUaWe 
OaQgXage ZLWK LWV RZQ LQdeSeQdeQW e[SUeVVLRQ Rf cRPPRQ LQWeQWLRQV bXW LV UaWKeU a dLaOecW 
Rf WKe bURadeU OaQgXage Rf LQWeUQaWLRQaO OaZ.150 

 
LLL. EYROXWLRQDU\ ASSURDFK 
TKeUe aUe feZ, Lf aQ\, e[aPSOeV Rf a PRUe cRQWeQWLRXV deYeORSPeQW LQ WTO OaZ WKaQ WKe 
LQWURdXcWLRQ Rf WKe VR-caOOed eYROXWLRQaU\ aSSURacK WR LQWeUSUeWaWLRQ, ZKLcK OLeV aW WKe 
KeaUW Rf WKe RQgRLQg MXdLcLaO cULVLV LQ WKe AB.151 TKe TXeVWLRQ RYeU ZKaW VRXUceV RXgKW WR 
be ePSOR\ed, dLVcXVVed abRYe, fLQdV aW LWV KeaUW WKe ¶LQWeUWePSRUaO NQRW·, ZKLcK cRQceUQV 
ZKeWKeU WKe LQWeQWLRQ Rf WKe SaUWLeV LV UeVWULcWed WR WKe SeULRd Rf WUeaW\-PaNLQg RU, UaWKeU, 
PXVW be YLeZed aV cRQVWaQWO\ eYROYLQg.152 WKLOe WKe fRUPeU aSSURacK Kad gaLQed WKe faYRXU 
Rf VcKROaUV OLNe FLW]PaXULce aQd BURZQOLe, aQd ZaV WaNeQ LQ WKe PalmaV caVe,153 WKe OaWWeU 
aSSURacK KaV fRXQd LQYaULabOe VXSSRUW LQ WKe ICJ aQd EXURSeaQ CRXUW Rf HXPaQ RLgKWV 

 
AgUeePeQW aQd GATT aUe PaWeULaOO\ SUR[LPaWe, SaUagUaSK 11.3 Rf WKe AcceVVLRQ PURWRcRO LV dLVWLQcW LQ 
WKaW LW cRYeUV e[SRUWaWLRQ WaULffV, a WTO-SOXV RbOLgaWLRQ aQd QRW LPSRUWaWLRQ RU dRPeVWLc WUeaWPeQW, 
ZKLcK aUe WKe cKLef aUeaV cRYeUed b\ WKe GATT. CRQVeTXeQWO\, WKe VLOeQce LQ bRWK WKe We[W aQd WraYaX[ 
prpparaWoireV caQQRW be Uead aV e[WeQdLQg WKe VcRSe Rf AUWLcOe XX GATT, VLQce WKLV ZRXOd be XlWra YireV fRU 
WKe AB aQd SaQeOV WR cUeaWe VXcK ULgKWV aQd RbOLgaWLRQV. 

147 US ² Shrimp (Q 63) 926. 
148 J PaXZeO\Q, ¶ReSO\ WR JRVKXa MeOW]eU· (2004) 25 MLcK J IQW·O L 924, 924. 
149 LbLd 926²927; J MeOW]eU, ¶IQWeUSUeWLQg WKe WTO AgUeePeQWV ² A CRPPeQWaU\ RQ PURfeVVRU PaXZeO\Q·V 

ASSURacK· (2004) 25 MLcK J IQW·O L 917, 922; fRU a VXPPaU\ Rf WKe UeOeYaQW dLVcXVVLRQ fURP WKe PaXZeO\Q-
MeOW]eU debaWe, Vee FLW]PaXULce aQd MeUNRXULV (Q 101) 236²237. 

150 OQ WKLV SRLQW, WLWWgeQVWeLQ KeOd WKaW KaYLQg WKe VaPe WeUPLQRORg\ ZRXOd LQdLcaWe OLQgXLVWLc VLPLOaULW\. 
Had LW beeQ RWKeUZLVe, WKeQ, aV WLWWgeQVWeLQ SXWV LW: ¶If a OLRQ cRXOd WaON, Ze cRXOd QRW XQdeUVWaQd KLP.· 
WLWWgeQVWeLQ (Q 144) 224; Vee aOVR, L WLWWgeQVWeLQ, ¶RePaUNV RQ FUa]eU·V GROdeQ BRXgK· LQ JC KOagge 
aQd A NRUdPaQQ (edV), PhiloVophical OccaVionV (HacNeWW PXbOLVKLQg 1993) 133. 

151 LT Lee, ¶TKe LegaO BaVLV Rf ´EYROXWLRQaU\ IQWeUSUeWaWLRQµ LQ WKe WTO DLVSXWe SeWWOePeQW· (2013) 110 

통상 법률 167, 168; UQLWed SWaWeV TUade ReSUeVeQWaWLYe (Q 5) 22²24. 
152 C DMeffaO, SWaWic and EYolXWiYe TreaW\ InWerpreWaWion: A FXncWional ReconVWrXcWion (CUP 2016) 172. 
153 G FLW]PaXULce, The LaZ and ProcedXre of Whe InWernaWional CoXrW of JXVWice, YolXme 1 (GURWLXV 1986) 346; I 

BURZQOLe, PrincipleV of PXblic InWernaWional LaZ (OUP 2008) 633; IVland of PalmaV CaVe (NeWherlandV Y USA) 
(1928) II RIAA 829, 845. 
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(ECWHR) UeVSecWLYeO\.154 MRUeRYeU, aV DMeffaO KaV VXggeVWed, a fXUWKeU bLfXUcaWLRQ Pa\ be 
eVWabOLVKed LQ KRZ eYROXWLRQaU\ LQWeUSUeWaWLRQ LV LQWeUSUeWed, QaPeO\ LQWR ¶UefeUeQWLaO· aQd 
¶cRQWeQWLaO· caWegRULeV, ZKLcK UeVSecWLYeO\ PeaQ eLWKeU WKaW ¶cKaQgLQg UefeUeQWV· LPSacW RQ 
¶ZKeWKeU WKe PeaQLQg LV WLed WR RQe ceUWaLQ SRLQW LQ WLPe RU ZKeWKeU LW fROORZV WKe cRXUVe 
Rf WKLQgV·, RU WKaW aOWKRXgK ¶a ZRUd PeaQV VRPeWKLQg aW RQe SRLQW LQ WLPe, OaWeU WKe 
PeaQLQg LV cKaQged·.155 TKLV PXVW cRQVeTXeQWO\ be aSSOLed LQ WKe cRQWe[W Rf WKe AB·V 
UeSRUWV. 
 EYROXWLRQaU\ LQWeUSUeWaWLRQ ZaV fLUVW aSSOLed b\ WKe AB LQ WKe US ² Shrimp caVe aQd 
PXcK Rf WKe baVLc VWUXcWXUe Rf UeaVRQLQg KaV VLQce faOOeQ LQ OLQe ZLWK WKLV aSSURacK. TKe 
AB, fROORZLQg a We[WXaO aQaO\VLV Rf AUWLcOe XX(g) GATT, ZLdeQed LWV VcRSe WR dLVcRYeU WKe 
¶RbMecW aQd SXUSRVe· Rf WKe ¶WUeaW\ aV a ZKROe·, aV dLVcXVVed abRYe.156 MRUeRYeU, ZLWKLQ LWV 
UeaVRQLQg, WKe AB UeOLed KeaYLO\ XSRQ WKe ¶cRPPRQ LQWeQWLRQV· Rf WKe SaUWLeV. IQ WacNOLQg 
WKe LVVXe Rf ZKeWKeU RQO\ QRQ-OLYLQg UeVRXUceV ZRXOd faOO XQdeU ¶e[KaXVWLbOe QaWXUaO 
UeVRXUceV·, fROORZLQg aQ aQaO\VLV Rf WKe LQcRQcOXVLYeQeVV Rf QegRWLaWLQg KLVWRU\ aQd QRWLQg 
WKe cKaQgeV LQWURdXced dXULQg WKe UUXgXa\ RRXQd,157 WKe AB deWeUPLQed WKaW ¶WKe geQeULc 
WeUP ´QaWXUaO UeVRXUceVµ LQ AUWLcOe XX(g) LV QRW ´VWaWLcµ LQ LWV cRQWeQW RU UefeUeQce bXW LV 
UaWKeU ´b\ defLQLWLRQ, eYROXWLRQaU\µ·.158 TKXV, WKe AB Kad UecRXUVe WR e[WeQVLYe QRQ-WTO 
OaZ LQ aVceUWaLQLQg a defLQLWLRQ.159 SLPLOaU eYaOXaWLRQV caQ be VeeQ LQ RWKeU caVeV, VXcK aV 
China ² PXblicaWionV and AXdioYiVXal ProdXcWV aQd EC ² Large CiYil AircrafW.160 
 TKeUe aUe a QXPbeU Rf SRLQWV WKaW PXVW be WaNeQ LQWR accRXQW ZLWK UeVSecW WR WKLV 
MXdgPeQW aQd VXbVeTXeQW caVe OaZ. FLUVWO\, LQ WKe cRXUVe Rf LWV e[aPLQaWLRQ Rf OegLVOaWLYe 
KLVWRU\, WKe AB aSSeaUV WR KaYe fROORZed WKe cULWeULa SUeYLRXVO\ eVWabOLVKed LQ WKe ICJ·V 
Namibia OSLQLRQ aQd, cRQVeTXeQWO\, ² aV Lee aUgXeV ² PeW WKeP.161 MRUeRYeU, gLYeQ WKe 
KLgKO\ caXWLRXV aQd caOcXOaWed SURceVV XQdeUWaNeQ b\ WKe AB LQ cRPLQg WR WKe cRQcOXVLRQ 
WKaW WKe ¶geQeULc WeUP· PXVW be defLQed LQ aQ ¶eYROXWLRQaU\· PaQQeU, LW LV eYLdeQW WKaW VXcK 
aQ aSSURacK LV ¶UefeUeQWLaO·, SeU DMeffaO·V dLcKRWRP\, aQd, cRQVeTXeQWO\, RQO\ ceUWaLQ bURad 
WeUPV WKaW cRQYe\ aQ LQWeQWLRQ Pa\ be LQWeUSUeWed LQ aQ eYROXWLRQaU\ PaQQeU, VR ORQg aV 
QR VLQgXOaU, cRQWLQXRXV PeaQLQg caQ be eVWabOLVKed. A WKLUd cRQVLdeUaWLRQ cRQceUQV WKe 
bURad e[SaQVLYeQeVV Rf ZKeQ WKe eYROXWLRQaU\ LQWeUSUeWaWLRQ aSSURacK Pa\ be aSSOLed, 
ZLWK caVe OaZ SRLQWLQg WR MePbeUV· VcKedXOeV Rf cRPPLWPeQWV,162 WKe SXbVLdLeV aQd 

 
154 DMeffaO (Q 152) 20; fRU a cOaVVLc VWaWePeQW Rf WKLV YLeZ, Vee I SLQcOaLU, The Vienna ConYenWion on Whe LaZ of 

TreaWieV (2Qd edQ, MaQcKeVWeU UQLYeUVLW\ PUeVV 1984) 140; fRU WKe ICJ, Vee Aegean Sea ConWinenWal Shelf CaVe 
(Greece Y TXrke\) [1978] ICJ ReS 3 [69²80]; fRU WKe ECWHR, Vee MaWWheZ Y UK (1999) 28 EHRR 361, SaUa 
39. 

155 DMeffaO (Q 152) 20²21. 
156 US ² Shrimp (Q 63) SaUa 114. 
157 LbLd SaUaV 114, 128, 129. 
158 LbLd SaUa 130. 
159 FRU aQ RYeUYLeZ Rf WKe dLVcXVVLRQ RYeU WKLV deWeUPLQaWLRQ, Vee WKe SUeYLRXV VXb-VecWLRQ RQ ¶CRPPRQ 

IQWeQWLRQV·. IW PXVW be QRWed WKaW ZKLOe eYROXWLRQaU\ LQWeUSUeWaWLRQV geQeUaOO\ UeTXLUe a PRUe e[SaQVLYe 
YLeZ Rf SXbOLc LQWeUQaWLRQaO OaZ, WKLV Qeed QRW be VR.  

160 China ² PXblicaWionV and AXdioYiVXal ProdXcWV (Q 88) SaUaV 396²397 cRQceUQLQg WKe WeUPV ¶VRXQd UecRUdLQg· 
aQd ¶dLVWULbXWLRQ· aQd EC ² Large CiYil AircrafW (Q 121) SaUaV 844²855 cRQceUQLQg WKe WeUP ¶WKe SaUWLeV·; fRU 
a fXUWKeU aQaO\VLV Rf caVe OaZ, Vee G MaUceaX, ¶EYROXWLYe IQWeUSUeWaWLRQ b\ WKe WTO AdMXdLcaWRU· (2018) 
21(4) JIEL 791, 803²810. 

161 See Lee (Q 155) 190²195. 
162 China ² PXblicaWionV and AXdioYiVXal ProdXcWV (Q 88) SaUa 396; Vee I WLOOeP\QV, ¶GATS COaVVLfLcaWLRQ Rf 

DLgLWaO SeUYLceV ² DReV ¶TKe CORXd· HaYe a SLOYeU LLQLQg?· (2019) 53(1) JWT 59, 69. 
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CRXQWeUYaLOLQg MeaVXUeV AgUeePeQW,163 aQd GATT SURYLVLRQV,164 aV VXbMecWV Rf 
eYROXWLRQaU\ LQWeUSUeWaWLRQ. HeQce, WKe defLQLQg cKaUacWeULVWLc Rf ZKLcK SURYLVLRQV Pa\ RU 
Pa\ QRW be defLQed WKURXgK aQ eYROXWLRQaU\ LQWeUSUeWaWLRQ deSeQdV RQ WKe WeUPV XQdeU 
cRQVLdeUaWLRQ, UaWKeU WKaQ WKeLU VRXUce. 

 
LY. 6SHFLDO 5XOHV 
IQ cRQVLdeULQg WKe SecXOLaU RXWgURZWKV Rf WTO OaZ, AUWLcOe 17.6(LL) AQWL-DXPSLQg 
AgUeePeQW SURYLdeV fXUWKeU gXLdaQce fRU SaQeOV aQd WKe AB LQ LQWeUSUeWLQg SURYLVLRQV 
ZLWKLQ WKe AQWL-DXPSLQg AgUeePeQW LWVeOf.165 SXSSOePeQWLQg AUWLcOe 3.2 DSU, WKe 
LQWeUSUeWaWLRQ Rf WKe AQWL-DXPSLQg AgUeePeQW cRQVLVWV Rf WZR SURQgV: fLUVWO\, SURYLVLRQV 
PXVW be LQWeUSUeWed ¶LQ accRUdaQce ZLWK cXVWRPaU\ UXOeV Rf LQWeUSUeWaWLRQ Rf SXbOLc 
LQWeUQaWLRQaO OaZ·; WKeUeafWeU, VKRXOd WKe SaQeO dLVcRYeU ¶PRUe WKaQ RQe SeUPLVVLbOe 
LQWeUSUeWaWLRQ·, WKeQ WKe QaWLRQaO PeaVXUe PXVW be YLeZed LQ OLgKW Rf WKRVe 
LQWeUSUeWaWLRQV.166 TKe AB KaV WKXV faU SOaced WKLV SURYLVLRQ ZLWKLQ WKe LQWeUSUeWaWLYe 
fUaPeZRUN Rf AUWLcOeV 31 aQd 32 VCLT, PeaQLQg QaPeO\ WKaW aQ\ LQWeUSUeWaWLRQ PXVW be 
¶KROLVWLc· aQd WKe WUeaW\ WeUP ¶effecWLYe· fRU WKe LQWeUSUeWaWLRQ WR be ZLWKLQ WKe ¶SeUPLVVLbOe· 
¶LQWeUSUeWaWLYe UaQge·.167 
 WKLOe WKLV SURYLVLRQ eVWabOLVKeV WKe prima facie WUaSSLQgV Rf eVVeQWLaO LQWeUSUeWaWLYe 
SOXUaOLVP, FLW]PaXULce aQd MeUNRXULV KaYe LQcLVLYeO\ aUgXed WKaW WKe SULQcLSOe Rf 
effecWLYeQeVV aQd WKe VCLT UXOeV aOUead\ UeVWULcW aYaLOabOe LQWeUSUeWaWLRQV aW WKe fLUVW 
VWage.168 IQdeed, gLYeQ WKe We[WXaO WeQVLRQ WKaW e[LVWV beWZeeQ bRWK VeQWeQceV, SaQeOV KaYe 
UePaUNabO\ faLOed WR WaLORU WKeLU UeVSecWLYe LQWeUSUeWaWLRQV SeU WKLV SURYLVLRQ.169 IQ SUacWLce, 
WKe e[SeULeQced WRQe-deafQeVV RQ WKe SaUW Rf SaQeOV KaV SURYRNed acadePLc dLVVRQaQce aQd 
cULWLcLVP.170  

 
Y. NRUPDWLYH 5HVKXIIOLQJ 
TKe fLQaO LdeQWLfLabOe SULQcLSOe Rf WUeaW\ LQWeUSUeWaWLRQ UeOaWeV WR WKe geQeUaO dRPLQaQce Rf 
WTO WUeaW\ SURYLVLRQV RYeU RWKeU OegaO UXOeV, SaUWLcXOaUO\ CIL aQd geQeUaO SULQcLSOeV Rf 
OaZ, ZKLOe acNQRZOedgLQg WKe baOaQced UeOaWLRQVKLS ZLWK RWKeU LQWeUQaWLRQaO OaZ 
agUeePeQWV. WKLOe WTO OaZ PXVW be, SeU PerX ² AgricXlWXral ProdXcWV, ¶LQWeUSUeW[ed] aQd 
aSSO[Led] [...] LQ LWV UeOaWLRQVKLS WR LWV QRUPaWLYe eQYLURQPeQW· Yi]. ¶´RWKeUµ LQWeUQaWLRQaO 

 
163 UniWed SWaWeV ³ Ta[ TreaWmenW for ´Foreign SaleV CorporaWionVµ - RecoXrVe Wo ArWicle 21.5 of Whe DSU b\ Whe 

EXropean CommXniWieV (14 JaQXaU\ 2002) WT/DS108/AB/RW, SaUaV 142²145. 
164 See EC ² AVbeVWoV (Q 128) SaUaV 114 aQd 135. 
165 AQWL-DXPSLQg AgUeePeQW (Q 67) AUWLcOe 17.6(LL). 
166 LbLd. 
167 US ² ConWinXed Zeroing (Q 83) SaUaV 268 aQd 272. 
168 FLW]PaXULce aQd MeUNRXULV (Q 101) 182²190 - ZKLOe QRWLQg WKLV LQWeUSUeWaWLYe KXUdOe fRU gUeaWeU 

LQdeSeQdeQce, WKe aXWKRUV VWLOO QRWe WKaW WKe UeaVRQ fRU WKLV LQWeUSUeWaWLRQ UeVWV ZLWKLQ WKe VecRQd VeQWeQce. 
TKXV, WKe\ VXggeVW WKUee SRVVLbOe aSSURacKeV: WKe ¶QRQ-ULgRURXV aSSURacK·, ZKLcK eQWaLOV a OeVV LQWeQVe 
aSSOLcaWLRQ Rf WUeaW\ LQWeUSUeWaWLRQ UXOeV; WKe ¶QegaWLYe aSSURacK·, ZKLcK e[cOXdeV ceUWaLQ LQWeUSUeWaWLRQV 
fURP WKe defLQLWLRQ; aQd WKe ¶geQeULc aSSURacK·, ZKLcK eQWaLOV a VLQgOe, geQeULc defLQLWLRQ WKaW aOORZV fRU 
UegXOaWRU\ fOe[LbLOLW\; Vee aOVR M OeVcK, SWandardV of ReYieZ in WTO DiVpXWe ReVolXWion (OUP 2003) 94.  

169 H SSaPaQQ, ¶SWaQdaUd Rf ReYLeZ fRU WRUOd TUade OUgaQL]aWLRQ PaQeOV LQ TUade RePed\ CaVeV: A 
CULWLcaO AQaO\VLV· (2004) 38(3) JWT 509, 540 aW fRRWQRWe 144. 

170 FRU VXPPaU\ Rf WKLV dLVcXVVLRQ, Vee J GUeeQZaOd, ¶WTO DLVSXWe SeWWOePeQW: AQ E[eUcLVe LQ TUade LaZ 
LegLVOaWLRQ?· (2003) JIEL 113, 115²123 - aV GUeeQZaOd QRWeV, ¶LQ WKe KaQdV Rf WKe SaQeOV aQd WKe 
ASSeOOaWe BRd\, AUWLcOe 17.6 KaV TXLcNO\ becRPe a dead OeWWeU·. HRZeYeU, Ke KaV agUeed ZLWK VRPe Rf WKe 
AB·V UeaVRQLQg, eVSecLaOO\ RQ WKe defLQLWLRQ Rf ¶]eURLQg·. 
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OaZ·,171 aQd LQWeUQaWLRQaO OaZ SURYLVLRQV Pa\ ¶SUeYaLO RYeU WKe geQeUaO SURYLVLRQV Rf WKe 
VLeQQa CRQYeQWLRQ· ZKeQ WKLV LV Pade SRVVLbOe XQdeU ¶VSecLfLc SURYLVLRQV addUeVVLQg 
aPeQdPeQWV, ZaLYeUV, RU e[ceSWLRQV fRU UegLRQaO WUade agUeePeQWV·,172 QR VSecLfLc SURYLVLRQ 
addUeVVeV WKLV PaWWeU ZLWK UeVSecW WR RWKeU VRXUceV Rf LQWeUQaWLRQaO OaZ. AV VXcK, WKe 
LPSOLcaWLRQV Rf WKLV QRUPaWLYe UeVKXffOLQg PXVW be gLYeQ cULWLcaO KeUPeQeXWLc cRQVLdeUaWLRQ 
LQ WeUPV Rf WKe ZeLgKW gLYeQ WR VRXUceV Rf OaZ aQd WKe eVWabOLVKed UROe Rf geQeUaO 
LQWeUQaWLRQaO OaZ ZLWKLQ WKe WTO OegaO V\VWeP. 
 CRQceUQLQg aYaLOabOe UePedLeV, SLPPa aQd PXONRZVNL cRQWeQd WKaW SaQeOV ZRXOd 
fLUVW e[aPLQe WUeaW\ SURYLVLRQV aQd, RQO\ VXbVeTXeQWO\, ¶Lf WKLV (Vic) VSecLaO UegLPe SURYeV 
LQVXffLcLeQW WR UeVROYe a caVe·, aSSO\ RWKeU UXOeV WR LQWeUSUeW WKe OaZ.173 TKLV KaV beeQ 
geQeUaOO\ MXVWLfLed RQ WKe gURXQdV Rf WTO OaZ, OLNe RWKeU LQWeUQaWLRQaO OegaO V\VWePV, 
KaYLQg eVWabOLVKed a le[ VpecialiV WKaW ZRXOd SUeYeQW RWKeU LQWeUQaWLRQaO OegaO UXOeV, 
eVSecLaOO\ geQeUaO SULQcLSOeV Rf OaZ aQd CIL, fURP SUeYaLOLQg VKRXOd WKeLU SURYLVLRQV be 
e[cOXded eLWKeU e[SOLcLWO\ RU LPSOLcLWO\. WKLOe WKe aUgXPeQW RQ WKe gURXQdV Rf le[ VpecialiV 
KaV geQeUaWed VRPe degUee Rf cULWLcLVP aQd WKe AB KaV SUeYLRXVO\ UefeUUed WR CIL UXOeV RQ 
VWaWe UeVSRQVLbLOLW\,174 RQe Qeed QRW UeadLO\ acceSW SLPPa aQd PXONRZVNL·V aUgXPeQW, 
eVSecLaOO\ LQ OLgKW Rf WKe SULQcLSOe Rf effecWLYe LQWeUSUeWaWLRQ. AccRUdLQg WR ScKUeXeU, WKLV 
LQWeUSUeWaWLYe UXOe Pa\ eLWKeU PeaQ WKaW SURYLVLRQV PXVW be LQWeUSUeWed LQ a Za\ WKaW PaNeV 
WKeP ¶PeaQLQgfXO· RU, RWKeUZLVe, LQ a Za\ WKaW SURYLdeV ¶Pa[LPXP effecW·.175 UQdeU WKe 
fRUPeU, PRUe ZLdeO\ aQd cOaVVLcaOO\ acceSWed defLQLWLRQ,176 RQO\ in e[WremiV ZRXOd LW be 
SRVVLbOe fRU CIL WR SUeYeQW WKe e[cOXVLYe aSSOLcaWLRQ Rf aOUead\ aYaLOabOe UePedLeV, aV b\ 
gLYLQg fRUce WR WKe SURWecWLRQ Rf VXbVWaQWLYe ULgKWV, WKe e[cOXVLYe QaWXUe Rf WKe DSU 
SURYLVLRQV RQ UePedLeV ZRXOd be OeVVeQed. UQdeU WKe OaWWeU PeaQLQg, LW ZRXOd SRWeQWLaOO\ 
be eYeQ PRUe dLffLcXOW WR aUgXe fRU WKe DSU SURYLVLRQV WR ORVe WKeLU LQgUaLQed aQd LQWeQded 
e[cOXVLYLW\ LQ WKe QaPe Rf SURWecWLQg WKe VXbVWaQWLYe SURYLVLRQV.177 

 
171 ILC (Q 16) SaUa 423. 
172 PerX ² AddiWional DXW\ on ImporWV of CerWain AgricXlWXral ProdXcWV (PerX²AgricXlWXral ProdXcWV) (20 JXO\ 2015) 

WT/DS457/AB/R, SaUa 5.111; BRVVcKe aQd ZdRXc (Q 41) 68 PaNe UefeUeQce WR WKe LVVXe Rf ZKeWKeU WKLV 
cRXOd aOVR e[SaQd WR RWKeU QRQ-WTO OaZ. 

173 B SLPPa aQd D PXONRZVNL, ¶Of POaQeWV aQd WKe UQLYeUVe: SeOf-CRQWaLQed RegLPeV LQ IQWeUQaWLRQaO LaZ· 
(2006) 17(3) EJIL 483, 488. 

174 LbLd 488²490; ZLWK UeVSecW WR CIL RQ SWaWe UeVSRQVLbLOLW\, WKe AB Pade dLUecW UefeUeQce WR ILC, ¶DUafW 
aUWLcOeV RQ ReVSRQVLbLOLW\ Rf SWaWeV fRU IQWeUQaWLRQaOO\ WURQgfXO AcWV, ZLWK cRPPeQWaULeV· (2001) 
A/56/10, aUWLcOe 51 LQ LWV UeaVRQLQg LQ UniWed SWaWeV ² DefiniWiYe SafegXard MeaVXreV on ImporWV of CircXlar 
Welded Carbon QXaliW\ Line Pipe from Korea (15 FebUXaU\ 2002) WT/DS202/AB/R, SaUa 259 - WKLV cRXOd 
be a SRWeQWLaO fXWXUe UefeUeQce SRLQW LQ deWeUPLQLQg WKe aSSOLcabLOLW\ Rf bURadeU CIL, SaUWLcXOaUO\ RQ SWaWe 
UeVSRQVLbLOLW\, LQ WTO OaZ, LQ SaUWLcXOaU VLQce WKe DSU SURYLVLRQV Pa\ be VeeQ aV KaYLQg ¶cRQWUacW[ed] 
RXW· WKe MePbeUV fURP UeO\LQg XSRQ UePedLeV RXWVLde Rf WKe cRQfLQeV Rf WKe DSU SeU WKe SaQeO·V 
UeaVRQLQg LQ Korea ² ProcXremenW (Q 68) SaUa 7.96. 

175 CH ScKUeXeU, ¶IQWeUQaWLRQaO IQYeVWPeQW LaZ aQd GeQeUaO IQWeUQaWLRQaO LaZ ² FURP COLQLcaO IVROaWLRQ 
WR S\VWePLc IQWegUaWLRQ?· LQ R HRfPaQQ aQd CJ TaPV (edV), InWernaWional InYeVWmenW LaZ and General 
InWernaWional LaZ: From Clinical IVolaWion Wo S\VWemic InWegraWion (NRPRV 2011) 2. 

176 H LaXWeUSacKW, ¶ReVWULcWLYe IQWeUSUeWaWLRQ aQd WKe PULQcLSOe Rf EffecWLYeQeVV LQ WKe IQWeUSUeWaWLRQ Rf 
TUeaWLeV· (1947) 26 BYIL 48. 

177 LbLd 53 - ZKLOe VWLOO a dLVSXWed WRSLc, aQd QRWLQg WKe UeVWULcWLRQV Rf geQeUaO UXOeV Rf OaZ aV SRWeQWLaOO\ ¶QRW 
WKe deWeUPLQLQg caXVe Rf MXdLcLaO decLVLRQ, bXW WKe fRUP LQ ZKLcK WKe MXdge cORaNV a UeVXOW aUULYed aW b\ 
RWKeU PeaQV·, WKe e[preVVio XniXV eVW e[clXVio alWeriXV UXOe ZRXOd OLNeO\ eVWabOLVK WKaW WKe MePbeUV aOO 
NQRZLQgO\ cRQVeQWed WR UeVWULcW WKe aYaLOabOe gaPXW Rf UePedLeV aYaLOabOe WR WKePVeOYeV. 
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 WKLOe WKeVe LQWULQVLc VecRQdaU\ UXOeV VeeP WR be a WRSLc Rf gUeaW dLVcRUd ZLWKLQ bRWK 
WTO OaZ aQd bURadeU LQWeUQaWLRQaO OaZ,178 RQe SRVVLbOe VROXWLRQ cRXOd ZeOO be fRXQd LQ 
WKe XVe Rf WKe SULQcLSOe Rf KaUPRQLRXV LQWeUSUeWaWLRQ. TKe e[WULQVLc aSSOLcaWLRQ Rf WKLV 
SULQcLSOe KROdV WKaW ¶aQ LQWeUQaWLRQaO LQVWUXPeQW KaV WR be LQWeUSUeWed aQd aSSOLed ZLWKLQ 
WKe fUaPeZRUN Rf WKe eQWLUe OegaO V\VWeP SUeYaLOLQg aW WKe WLPe Rf WKe LQWeUSUeWaWLRQ·,179 
ZKLcK cRXOd be WaNeQ WR PeaQ WKaW, ZKLOe RWKeU LQWeUQaWLRQaO OaZ QRUPV dR QRW per Ve 
VXSeUVede WTO OaZ XQOeVV RWKeUZLVe SURYLded, WKe\ cOeaUO\ cRQVWLWXWe YLWaO LQgUedLeQWV LQ 
WKe QRUPaWLYe SRRO LQ ZKLcK WTO OaZ fLQdV LWVeOf aQd cRXOd VeUYe aV eLWKeU defeQceV RU 
LQWeUSUeWaWLYe cRQVLdeUaWLRQV XQdeU, fRU LQVWaQce, AUWLcOeV 31(2) RU 31(3) VCLT. HRZeYeU, 
WKLV UePaLQV WR be fXUWKeU addUeVVed LQ WTO MXULVSUXdeQce aV a ORQg-WeUP fRcaO SRLQW. 

 
I9. HXPSW\-DXPSW\ LQ IQWHUQDWLRQDO LDZ  
AQ\ dLVcXVVLRQ RQ WKe cRKeUeQce Rf WKe AB aQd LWV aSSURacK WR WUeaW\ LQWeUSUeWaWLRQ begV 
aQ aVVeVVPeQW Rf geQeUaO LQWeUQaWLRQaO OaZ aQd LWV cRQdLWLRQ. TKLV LQeYLWabO\ WXUQV WKe 
dLVcXVVLRQ WRZaUdV WKe fUagPeQWaWLRQ Rf LQWeUQaWLRQaO OaZ, a TXeVWLRQ ZKLcK SURPSWed a 
2006 ILC UeSRUW.180 TKe VLgQLfLcaQce aWWacKed WR WKLV TXeVWLRQ UeOaWeV WR WKe SXWaWLYe 
cUeaWLRQ Rf ¶VeOf-cRQWaLQed UegLPeV·, SURPSWLQg ¶WKe ORVV Rf aQ RYeUaOO SeUVSecWLYe RQ WKe 
OaZ·, eYeQ WKe dLVWLQcW aSSOLcaWLRQ Rf LdeQWLcaO UXOeV, aQd cRQVeTXeQW LQWeUQaWLRQaO OegaO 
LQcRKeUeQce.181 TKLV SecWLRQ VeeNV WR addUeVV a PRUe UeVWULcWed UeadLQg Rf fUagPeQWaWLRQ 
WKaQ WKe ILC UeSRUW, ZKLcK LV XQdeUVWRRd aV a cRQfOLcW beWZeeQ geQeUaO aQd abeUUaQW 
LQWeUSUeWaWLRQV Rf SURYLVLRQV RZLQg WR a dLYeUgeQce LQ LQWeUQaWLRQaO cRXUWV· RU WULbXQaOV· 
SeUceSWLRQV, PeWKRdRORg\ aQd VXSSRVLWLRQV, SaUWLcXOaUO\ RQ WUeaW\ LQWeUSUeWaWLRQ, bXW QRW 
UeVXOWLQg fURP e[preVV WUeaW\ deYLaWLRQ.182 FROORZLQg WKe qXaeVWio diVpXWaWa PRdeO, WKe 
SULQcLSaO aUgXPeQWV fRU OegaO SOXUaOLVP aUe fLUVW VeW RXW. SXbVeTXeQWO\, LQWeUQaWLRQaO 
cRPPXQLW\ WKeRU\ UeVSRQVeV, defLQed VXpra, aUe OaLd RXW. 

 
A. 7KH CDVH IRU HHUPHQHXWLF POXUDOLVP 
IQ eQdRUVLQg dLffeUeQWLaWLRQ LQ WUeaW\ LQWeUSUeWaWLRQ, WeLOeU fLUVW aUgXeV WKaW, e[WeUQaOO\, 
WUeaW\ LQWeUSUeWaWLRQ LV PRUe ¶LQdeWeUPLQaWe· WKaQ dRPeVWLc LQWeUSUeWaWLRQ, ZLWK a OaUgeVcaOe 
cXOWXUe Rf e[WUaMXdLcLaO VeWWOePeQW aQd UaUeU cRQWeVWaWLRQ Rf MXdLcLaO decLVLRQV.183 SecRQdO\, 
ZLWK UeVSecW WR WUeaW\ dLffeUeQWLaWLRQ, WKe ePeUgeQce Rf QeZ WUeaWLeV aQd WUeaW\ UXOeV aQd 
WKe eYeU-gURZLQg UaQge Rf QRUPV aQd acWRUV OeadV WR WKe deYeORSPeQW Rf ¶eTXaOO\ bLQdLQg· 
aQd ¶cRQfOLcWLQg· OegaO V\VWePV ZLWK ¶OLWWOe KRUL]RQWaO cRRUdLQaWLRQ·.184 TKeVe facWRUV MRLQWO\ 
UeVXOW LQ WKe ePeUgeQce Rf WZR cRQfOLcWLQg ¶WKePeV·: gORbaO gRYeUQaQce aQd fUagPeQWaWLRQ. 
TKeVe Oead, inWer alia, WR LQWeUQaWLRQaO cRXUWV KaYLQg WR UeVSecW SWaWeV· LQWeQWLRQV aQd 

 
178 EYeQ PaXZeO\Q, ZKR adYaQceV WKe WKeRU\ WKaW VLQce aOO WTO SURYLVLRQV aUe UecLSURcaO WKe\ Pa\ QRW 

SUeYaLO RYeU a WTO SaQeO, acNQRZOedgeV WKaW WKe\ ¶caQQRW fRUP SaUW Rf WKe baVLV Rf OegaO cOaLPV· bXW RQO\ 
VeUYe aV a ¶YaOLd OegaO defeQce·: Vee PaXZeO\Q (Q 14) 476. 

179 Legal ConVeqXenceV for SWaWeV of Whe ConWinXed PreVence of SoXWh Africa in Namibia (SoXWh WeVW Africa) 
noWZiWhVWanding SC ReVolXWion [1971] ICJ ReS 276 SaUa 53; A McNaLU, The LaZ of TreaWieV (COaUeQdRQ PUeVV 
1961) 466²467. 

180 ILC (Q 16). 
181 LbLd SaUa 516. 
182 UQOLNe WKe UeSRUW, WKLV SecWLRQ RQO\ UeOaWeV WR cRQfOLcWV LQ KRZ dLffeUeQW SURYLVLRQV aUe LQWeUSUeWed aQd, 

cRQVeTXeQWO\, UeOaWeV WR UeOeYaQW geQeUaO LQWeUQaWLRQaO OegaO UXOeV. 
183 JHH WeLOeU, ¶PUROegRPeQa WR a MeVR-WKeRU\ Rf TUeaW\ IQWeUSUeWaWLRQ aW WKe TXUQ Rf WKe CeQWXU\ (dUafW 

aUWLcOe)· (IQWeUQaWLRQaO LegaO TKeRU\ CROORTXLXP, NeZ YRUN UQLYeUVLW\ ScKRRO Rf LaZ, IQVWLWXWe fRU 
IQWeUQaWLRQaO LaZ aQd JXVWLce, 2006) 7²12. 

184 LbLd 12²19. 
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deYeORS WKeLU RZQ V\VWePV aQd e[LVWLQg LQWeU-V\VWePLc dLffeUeQceV ZKeQ dLffeUeQWLaWLQg WKeLU 
RZQ PeWKRdV.185 CRQVeTXeQWO\, WKe AB aQd SaQeOV ZRXOd PaLQWaLQ a VeePLQgO\ dLVWLQcW 
LQWeUSUeWaWLYe aSSURacK fURP RWKeU LQWeUQaWLRQaO cRXUWV aQd WULbXQaOV LQ OLgKW Rf WKeLU 
MXULVdLcWLRQaO UeVWULcWLRQV aQd WKe QaWXUe Rf WKeLU VeOf-cRQWaLQed UegLPe.  
 OWKeU VLgQLfLcaQW aUgXPeQWV KaYe beeQ SUeVeQWed. FLVcKeU-LeVcaQR aQd TeXbQeU 
cRQWeQd WKaW LQWeUQaWLRQaO OaZ faceV ¶SRO\ceQWULc gORbaOL]aWLRQ·, ZKLcK fRVWeUV ¶gORbaO 
YLOOageV· WKaW KaYe WKePVeOYeV becRPe ¶aQ\WKLQg bXW [...] KaUPRQLRXV·.186 CRQVeTXeQWO\, WKe 
SUROLfeUaWLRQ Rf LQWeUQaWLRQaO OaZ LQWR P\ULad aUeaV bULQgV WR PLQd, WR e[SaQd AbL-Saab·V 
PeWaSKRU, ¶a SaUaVLWLc SOaQW [...] VeL]LQg RQ aOO RSSRUWXQLWLeV aQd OaWcKLQg RQWR aQ\WKLQg 
WKaW gLYeV LW WKe SRVVLbLOLW\ Rf PRYLQg XSZaUdV WRZaUdV WKe OLgKW·.187 TKe Uace WR e[SaQd KaV 
fRUced WKe V\VWeP WR ¶QR ORQgeU [be] VWUXcWXUe-baVed·, bXW UaWKeU becRPe ¶SURceVV-baVed·.188 
TKLV LPSOLeV WKaW eacK Rf WKe VeSaUaWe UegLPeV WKXV becRPeV gRYeUQed b\ LWV RZQ OegaO UXOeV 
WKaW cRXOd, cRQceUQLQg WUeaW\ LQWeUSUeWaWLRQ, fRUP VeSaUaWe QRUPV aSSOLcabOe WR WKeLU 
VSecLfLc VXbMecW-PaWWeU, eVSecLaOO\ LQ UeOaWLRQ WR TXeVWLRQV Rf WUeaW\ cRQfOLcW. 
 TaNLQg WKeVe SRLQWV aV WKe cKLef MXVWLfLcaWLRQV fRU a OegaO SOXUaOLVW YLeZSRLQW, LWV 
QRUPaWLYe LPSOLcaWLRQV UeTXLUe VRPe e[SOaQaWLRQ. LegaO SOXUaOLVP caQQRW be eTXaWed ZLWK 
WKe UecRgQLWLRQ WKaW a SOXUaOLW\ Rf OegaO VRXUceV, QRUPV aQd LQVWLWXWLRQV e[LVW; RQ WKe 
cRQWUaU\, ZKLOe acNQRZOedgLQg WKaW a ZeOWeU Rf LQVWLWXWLRQV aQd VRXUceV e[LVW LV LWV condiWio 
Vine qXa non, OegaO SOXUaOLVP gReV be\RQd b\ cKaOOeQgLQg ¶OegaO aXWKRULW\·, cOaLPLQg aQ 
abVeQce Rf ceUWaLQW\ RYeU ZKeUe SRZeU UeVWV.189 Of cRXUVe, WKe ORgLcaO TXeVWLRQ WKaW fROORZV 
VXcK a VXSSRVLWLRQ LV KRZ WR SURSeUO\ UaQN RU RUdeU WKeVe VRXUceV aQd, WKXV, SUeYeQW 
cRQfOLcW. NR cRQYLQcLQg aQVZeU KaV \eW beeQ adYaQced.190 UQOLNe GULffLWK·V VePLQaO 
RbVeUYaWLRQV, LQWeUQaWLRQaO OaZ dReV QRW KaYe aV ZLde a YaULeW\ Rf recogniVed VRXUceV 
cRPSaUabOe WR QaWLRQaO OaZ.191 WKaW PXVW fXUWKeU be UecRgQLVed, KRZeYeU, LV WKaW 
LQWeUQaWLRQaO OaZ LV a deceQWUaOLVed V\VWeP WKaW fLQdV aPRQgVW LWV URRWV SWaWe YROXQWaULVP 
aQd a QaUURZ UeadLQg Rf UeVWULcWLRQV RQ VRYeUeLgQW\.192 CRQVeTXeQWO\, WKLV SRVLWLRQ PXVW be 
XQdeUVWRRd aV eQWaLOLQg UegLPe VeOf-VXffLcLeQc\ WKaW LV, aW beVW, RQO\ UXdLPeQWaULO\ 

 
185 LbLd 19²23; WKe RWKeU cRQcOXVLRQV dUaZQ b\ WeLOeU aUe WKaW WUeaW\ LQWeUSUeWaWLRQ LV gaLQLQg SURPLQeQce 

aQd VR, cRQVeTXeQWO\, LV VcUXWLQ\ RYeU LWV OegLWLPac\; WKe SULQcLSOeV Rf WUeaW\ LQWeUSUeWaWLRQ ¶Qeed WR be 
PRUe VKaUSO\ aQd abRYe aOO e[SOLcLWO\ defLQed VR aV WR LQcUeaVed SUedLcWabLOLW\ aQd KeUPeQeXWLc 
OegLWLPac\·. 

186 A FLVcKeU-LeVcaQR aQd G TeXbQeU, ¶RegLPe-CROOLVLRQV: TKe VaLQ SeaUcK fRU LegaO UQLW\ LQ WKe 
FUagPeQWaWLRQ Rf GORbaO LaZ· (2004) 25(4) MLcK J IQW·O L 999, 1005²1006. 

187 G AbL-Saab, ¶FUagPeQWaWLRQ RU UQLfLcaWLRQ: SRPe CRQcOXdLQg RePaUNV· (1999) 31(4) NYUJILP 919, 
931 ZLWK UefeUeQce WR CIL. 

188 FLVcKeU-LeVcaQR aQd TeXbQeU (Q 186) 1007 - accRUdLQgO\, LQWeUQaWLRQaO OaZ LV VeeQ aV deULYLQg LWV 
XQLfRUPLW\ fURP SURceVVeV WKaW ¶WUaQVfeU bLQdLQg OegaOLW\ beWZeeQ eYeQ KLgKO\ KeWeURgeQeRXV OegaO RUdeUV·- 
KRZeYeU, SXUVXaQW WR WKe aXWKRUV· cOaLPV, WKLV LV QRW eQRXgK WR LQfRUP RU cRQQecW WKe dLffeUeQW UegLPeV 
WKaW KaYe fRUPed. 

189 BZ TaPaQaKa, ¶UQdeUVWaQdLQg LegaO POXUaOLVP: PaVW WR PUeVeQW, LRcaO WR GORbaO· (2008) 30(3) SLR 375, 
375. 

190 LbLd 387²390 fRU a deVcULSWLRQ Rf WKe YaULRXV WKePeV aQd WUaMecWRULeV RbVeUYed b\ dLVWLQcW cRPPeQWaWRUV.  
191 J GULffLWKV, ¶WKaW LV LegaO POXUaOLVP?· (1986) 24 JRXUQaO Rf LegaO POXUaOLVP aQd UQRffLcLaO LaZ 1, 34²35 

ZLWK UeVSecW WR QaWLRQaO OaZ; a Ne\ cULWLcLVP Rf VXcK LQWeUQaWLRQaOLVW LPSOLcaWLRQV LV Pade LQ M 
KRVNeQQLePL, The PoliWicV of InWernaWional LaZ (HaUW 2011) 354: ¶TKe ZLdeU WKe OaZV gUaVS, WKe ZeaNeU WKeLU 
QRUPaWLYe fRUce. UQWLO, fLQaOO\, RQe becRPeV XQabOe WR dLVWLQgXLVK beWZeeQ WKe gXQPaQ aQd WKe 
SROLcePaQ, WKe UegLPe Rf cRUUXSWLRQ fURP WKe UegLPe Rf cRQWUacW.·. 

192 TR WKLV effecW, Vee The CaVe of Whe SS ´LoWXVµ (France Y TXrke\) (1927) PCIJ ReS SeULeV A NR 10, 18 aQd CaVe 
of Whe SS ´Wimbledonµ (UK and oWherV Y German\) (1923) PCIJ ReS SeULeV A NR 1, 25 UeVSecWLYeO\. 
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cRQQecWed WR RWKeU V\VWePV aQd LQYROYeV geQeUaO LQWeUQaWLRQaO OaZ RQO\ XSRQ LQVWLWXWLRQaO 
cROOaSVe.193 

 
B. HHUPHQHXWLFV DV 5LIW-6WLWFKLQJ 
L. 5HVSRQVHV WR LHJDO POXUDOLVP  
IQ aQVZeU WR WKe aUgXPeQWV UegaUdLQg WKe e[WeUQaO LVVXeV Rf KeUPeQeXWLcV, WKUee SRLQWV caQ 
be Pade. FLUVWO\, UXOeV RQ WUeaW\ LQWeUSUeWaWLRQ VWePPLQg fURP WKe VCLT aQd CIL KaYe 
geQeUaOO\ beeQ eVSRXVed b\ PRVW LQWeUQaWLRQaO WULbXQaOV.194 WKLOe VRPe eYLdeQW dLffeUeQceV 
KaYe cRPe WR e[LVW, dLVcXVVed beORZ, WKeVe aUe geQeUaOO\ aVSecWV Rf VXbVWaQWLYe cRQfOLcW WKaW 
cRXOd aQd VKRXOd be UeVROYed WKURXgK MXdLcLaO dLaORgXe baVed RQ WKe SULQcLSOe Rf 
KaUPRQLRXV LQWeUSUeWaWLRQ. CRQVeTXeQWO\, LQWeUQaWLRQaO cRXUWV ZRXOd be abOe WR WaNe WKe 
LQWeUSUeWaWLYe SRRO VXUURXQdLQg WUeaWLeV LQWR accRXQW ZKeQ UeacKLQg WKeLU decLVLRQV. 
SecRQd, conWra WeLOeU, WKe PeUe facW WKaW WKeUe LV LQdeWeUPLQac\ dReV QRW ZaUUaQW 
dLffeUeQWLaWLRQ. RaWKeU, LW cRXOd be e[SOaLQed b\ dLffLcXOW\ LQ eVWabOLVKLQg MXULVdLcWLRQ, WKe 
cRVWV Rf OLWLgaWLRQ, RU SXUeO\ SROLWLcaO cRQceUQV.195 WKLOe WKeVe WZR facWRUV Pa\ be fLUPO\ 
LQWeUcRQQecWed, WKe OaWWeU dReV QRW QeceVVaULO\ fROORZ fURP WKe fRUPeU. FLQaOO\, WKeUe LV, 
QRWabO\ LQ WKe WTO V\VWeP, ceUWaLQ eYLdeQW KeUPeQeXWLc SUedLcWabLOLW\ WKaW defLeV WeLOeU·V 
RZQ SURQRXQcePeQWV.196 
 TKe LVVXe Rf LQVWLWXWLRQaO LQWeU-UeOaWLRQV bULQgV WR SURPLQeQce WKe UROe Rf WUeaW\ 
LQWeUSUeWaWLRQ.197 RecRgQLVLQg WKe QaWXUaO OLPLWaWLRQV Rf UecRXUVe WR geQeUaO LQWeUQaWLRQaO 
OaZ, LW PXVW be QRWed WKaW ¶VeOf-cRQWaLQed UegLPeV·198 SRVVeVV XQLTXe OaZV WKaW e[SaQd LQWR 
VSecLaOLVed aUeaV. AV HLggLQV SRLQWV RXW, KRZeYeU, WKLV caQ be cRPSaUed WR SaVW eYeQWV 
LQcOXdLQg WKe 1970·V SeWUROeXP cRQceVVLRQV aQd LW ZRXOd be a ¶fOaZ LQ ORgLc· WR e[SecW aQ\ 

 
193 TR WKLV effecW, Vee A MaUVcKLN, SXbV\VWeme im V|lkerrechW: IVW Die EXropliVche Union Ein ¶Self-ConWained 

Regime·? (DXQcNeU & HXPbORW 1994) 162, aV cLWed aQd e[SOaLQed LQ FLVcKeU-LeVcaQR aQd TeXbQeU (Q 185) 
1030.  

194 FRU aQ aVVeVVPeQW Rf cRQWeQWLRQV RYeU WKe SUacWLcaO YaOXe Rf WKe UXOeV Rf WUeaW\ LQWeUSUeWaWLRQ aQd WKeLU 
XWLOLW\, Vee F ZaUbL\eY, ¶TKe ´CaVK VaOXeµ Rf WKe RXOeV Rf TUeaW\ IQWeUSUeWaWLRQ· (2018) LJIL 1; fRU 
aUgXPeQWV WR WKe effecW WKaW WKe VCLT UXOeV aUe ZLdeO\ acceSWed LQ LQWeUQaWLRQaO OaZ, Vee KaVikili/SedXdX 
IVland (Q 9) fRU WKe ICJ; Vee SecWLRQ 3.2 fRU AB aQd SaQeOV; fRU WKe ICC, Vee D ANaQde, ¶SRXUceV Rf 
IQWeUQaWLRQaO CULPLQaO LaZ· LQ A CaVVeVe (ed), The O[ford Companion Wo InWernaWional Criminal JXVWice (OUP 
2009) 44²45; fRU WKe ECWHR, aV a VXPPaU\ e[SOaQaWLRQ, Vee LE PRSa, PaWWernV of TreaW\ InWerpreWaWion aV 
AnWi-FragmenWaWion ToolV (SSULQgeU 2018) cK 5. 

195 TR QRWe WKe SaUWLcXOaU dLffLcXOW\ LQ dLVWLQgXLVKLQg LQWeUQaWLRQaO OaZ fURP LQWeUQaWLRQaO UeOaWLRQV, Vee 
KRVNeQQLePL (Q 191) cK 15; fRU dLVcXVVLRQ Rf WKe SUacWLcaO dLffLcXOWLeV Rf eQfRUcePeQW, Vee D KULWVLRWLV, 
¶IQWeUQaWLRQaO LaZ aQd WKe ReOaWLYLWLeV Rf EQfRUcePeQW· LQ J CUaZfRUd aQd M KRVNeQQLePL (edV), The 
Cambridge Companion Wo InWernaWional LaZ (CUP 2012) 248²266. 

196 TR WKLV effecW, WeLOeU (Q 183) 12 cOaLPV WKaW Lf a ¶VWULcW· LQWeUSUeWaWLYe aSSURacK dReV e[LVW, LW ¶VKRXOd, LQ 
WKeRU\, Oead WR ´WKe cRUUecWµ UeVXOW LQdeSeQdeQWO\ Rf OaZ\eULQg VNLOOV·. HRZeYeU, aV Ke aUgXeV, WKe V\VWeP 
KaV SURYLded fRU a ¶UXOe Rf OaZ\eUV·. HRZeYeU, fLUVWO\, WKe ILC UeSRUW aUgXeV agaLQVW WKLV cRQcOXVLRQ (Vee 
ILC (Q 16) SaUa 492). MRUeRYeU, aV AbL-Saab aUgXeV LQ OLgKW Rf WTO OaZ, a SUacWLcaO RYeUYLeZ Rf LWV caVe 
OaZ ZRXOd Oead RQe WR beOLeYe WKaW WKe AB·V aSSURacK LV RQe Rf ¶VWULcW cRQVWUXcWLRQLVP·, AbL-Saab (Q 101) 
461 aQd WKe AB KaV LWVeOf aPSO\ aUgXed fRU aQd OaUgeO\ acKLeYed KeUPeQeXWLc ¶VecXULW\ aQd SUedLcWabLOLW\· 
(Vee VXpra, SaUWLcXOaUO\ SecWLRQ 3.2). TKLV SRLQW LV eVSecLaOO\ SRLgQaQW aV a cRXQWeUaUgXPeQW, aV WeLOeU KaV 
PRUe UeceQWO\ Pade WKLV YeU\ SRLQW ZLWK UeVSecW WR WTO OaZ - Vee WeLOeU (Q 52) 199 eW Veq.  

197 NRWabO\, aV KRVNeQQLePL affLUPV, WKe TXeVWLRQ Rf fUagPeQWaWLRQ LV SRWeQWO\ feOW ZKeQ WKeUe LV a VeaUcK fRU 
¶LQVWLWXWLRQaO KegePRQ\· aQd UXOeV cRQfOLcW - Vee M KRVNeQQLePL, The PoliWicV of InWernaWional LaZ (HaUW 
2011) 334²339; Vee aOVR ILC (Q 16) SaUaV 10²15. 

198 TKe ILC UeSRUW adYLVeV agaLQVW XVLQg WKLV WeUP VLQce LW dReV QRW accXUaWeO\ UefOecW WKe VWaWe Rf LQWeUQaWLRQaO 
OaZ - Vee ILC (Q 16) SaUa 492. 
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cRPSOeWe VQag fURP geQeUaO LQWeUQaWLRQaO OaZ.199 TKURXgK WUeaW\ LQWeUSUeWaWLRQ, 
LQWeUQaWLRQaO OaZ VeUYeV WR XQdeUgLUd PaQ\ Rf WKeVe WUeaW\ UegLPeV. 

 
LL. 6HHGV DQG 6SURXWV RI CRQVLVWHQF\ 
TKe Qeed fRU a V\VWePaWLc aSSURacK WR WUeaW\ LQWeUSUeWaWLRQ XOWLPaWeO\ bRLOV dRZQ WR WKe 
gXaUaQWee Rf OegaO ceUWaLQW\. TKLV Pa\ beVW be XQdeUVWRRd ZLWK UefeUeQce WR WKe SeULRd 
SUecedLQg WKe adRSWLRQ Rf WKe VCLT SURYLVLRQV. DXULQg WKLV WLPefUaPe, WKe OeYeO Rf 
SeUceLYed KeUPeQeXWLc aPbLgXLW\ Kad beeQ cKaUacWeULVed LQ WKe fROORZLQg bOeaN WeUPV: ¶a 
PeUe aSSOLcaWLRQ Rf RQe [UXOe Rf LQWeUSUeWaWLRQ], RU a VKUeZd cRPbLQaWLRQ Rf WZR Rf WKeP, 
Pa\ \LeOd aOPRVW ZKaWeYeU cRQcOXVLRQ WKe LQWeUSUeWeU deVLUeV·.200 IQ OLgKW Rf WKe 
deceQWUaOLVed QaWXUe Rf LQWeUQaWLRQaO OaZ, WKe QXPeURXV acWRUV aQd UXOeV LQ SOa\, aQd WKe 
XQeYeQ MXdLcLaOLVaWLRQ acURVV VXb-fLeOdV,201 WKe XUgeQW Qeed fRU cOaULW\ LQ KRZ a cRQVLVWeQW 
XQdeUVWaQdLQg Rf WKe ¶RbMecWLYL]ed LQWeQWLRQ Rf WKe SaUWLeV· LV WR be UeacKed gUeZ 
LPPeQVeO\.202 TKLV cRPSUeKeQVLYe RbVcXULW\ Kad beeQ PRVW bOXQWO\ e[SUeVVed LQ LRUd 
McNaLU·V LQfaPRXV aVVeUWLRQ: ¶[W]KeUe LV QR SaUW Rf WKe OaZ Rf WUeaWLeV ZKLcK WKe We[W-ZULWeU 
aSSURacKeV ZLWK PRUe WUeSLdaWLRQ WKaQ WKe TXeVWLRQ Rf LQWeUSUeWaWLRQ·.203 
 WLWK WKLV bacNdURS, bRWK WKe InVWiWXW de DroiW InWernaWional (IDI) aQd WKe ILC·V eaUO\ 
dLVcXVVLRQV ZeUe ceQWUaOLVed LQ acKLeYLQg MXVW WKLV: a geQeUaO aSSURacK WKaW dLVWULbXWed 
LQWeUSUeWaWLYe ePSKaVLV beWZeeQ WKe We[WXaO, WeOeRORgLcaO aQd LQWeQWLRQ-baVed 
aSSURacKeV.204 SLU HeUVcK LaXWeUSacKW·V cULWLcaO LQYROYePeQW LQ WKe IDI dLVcXVVLRQ LQYROYed 
dUaZLQg aQd PRdLf\LQg a UeSRUW RQ WKe OaZ Rf WUeaWLeV dXULQg WKe IDI·V BaWK aQd SLeQQa 
VeVVLRQV WKaW LQcOXded fRcXV RQ WUeaW\ SaUWLeV· cRPPRQ LQWeQWLRQV, UegaUded WKe WUeaW\ We[W 
aV RQe VRXUce Rf dLVcRYeULQg WKeVe LQWeQWLRQV, aQd SOaced SaUWLcXOaU ePSKaVLV RQ WraYaX[ 
prpparaWoireV.205 TKLV LQLWLaO ePSKaVLV ZaV cKaQged aQd, LQ WKe cRXUVe Rf WKe fLeU\ debaWeV 
WKaW WRRN SOace dXULQg WKe BaWK, SLeQQa, aQd GUeQada VeVVLRQV, ZKLcK VaZ a dUaPaWLc VKLfW 
ZKeQ VLU GeUaOd FLW]PaXULce UeSOaced LaXWeUSacKW aV RaSSRUWeXU, fRcXV PRYed WRZaUdV 
We[WXaOLVP. MRUe aWWeQWLRQ ZaV SOaced, aW OeaVW LQ WKe dLVcXVVLRQV, RQ geQeUaO UXOeV Rf 
LQWeUQaWLRQaO OaZ, aQd a VLgQLfLcaQW UedXcWLRQ LQ WKe adRSWed AUWLcOeV RccXUUed, cXWWLQg WKeLU 

 
199 R HLggLQV, ¶A BabeO Rf JXdLcLaO VRLceV? RXPLQaWLRQV fURP WKe BeQcK· (2006) 55(4) ICLQ 791, 803. 
200 T-C Y�, The InWerpreWaWion of TreaWieV (CROXPbLa UQLYeUVLW\ PUeVV 1927) 72, aV cLWed aQd e[SOaLQed LQ J 

SWRQe, ¶FLcWLRQaO EOePeQWV LQ TUeaW\ IQWeUSUeWaWLRQ ² A SWXd\ LQ WKe IQWeUQaWLRQaO JXdLcLaO PURceVV· (1954) 
1(3) SLR 344, 344.  

201 See DB HROOLV, ¶TKe E[LVWeQWLaO FXQcWLRQ Rf IQWeUSUeWaWLRQ LQ IQWeUQaWLRQaO LaZ· LQ A BLaQcKL, D PeaW 
aQd M WLQdVRU (edV), InWerpreWaWion in InWernaWional LaZ (CUP 2015) 80 eW Veq. 

202 TKe cRQdLWLRQV WKaW cKaUacWeULVed eaUO\ 20WK ceQWXU\ dLVSXWe VeWWOePeQW Kad Oed WR LQWeUSUeWaWLRQV ¶cRQWUa 
OegeP· aQd a VXbVWaQWLaO decUeaVe LQ OegaO ceUWaLQW\. HeQce, WKe RbMecW Rf KaUPRQLRXVO\ cU\VWaOOLVLQg WUeaW\ 
LQWeUSUeWaWLRQ LQWR cRgeQW UXOeV aURVe - Vee E BM|Uge, ¶TKe VLeQQa RXOeV, EYROXWLRQaU\ IQWeUSUeWaWLRQ, aQd 
WKe IQWeQWLRQV Rf WKe PaUWLeV· LQ A BLaQcKL, D PeaW aQd M WLQdVRU (edV), InWerpreWaWion in InWernaWional LaZ 
(CUP 2015) 191, 195. 

203 McNaLU (Q 179) 364. 
204 TKLV VLPSOLfLcaWLRQ dUaZV RQ WKe SULQcLSOeV dUaZQ b\ FLW]PaXULce aQd de facWo VeUYed WR fUaPe WKe debaWe 

ZLWKLQ WKe IDI aQd ILC - Vee G FLW]PaXULce, ¶TKe LaZ aQd PURcedXUe Rf WKe IQWeUQaWLRQaO CRXUW Rf JXVWLce 
1951²4: TUeaW\ IQWeUSUeWaWLRQ aQd OWKeU TUeaW\ PRLQWV· (1957) 33 BYIL 203, 204²209.  

205 HeUVcK LaXWeUSacKW·V UROe ZaV cULWLcaO LQ WKe eaUO\ IDI dLVcXVVLRQ VWageV, SaUWLcXOaUO\ LQ faYRXULQg WKe 
LPSRUWaQce Rf UefeUeQce WR WraYaX[ prpparaWoireV. TKLV caQ be VeeQ LQ KLV LQLWLaO UeSRUW RQ WUeaW\ 
LQWeUSUeWaWLRQ aQd dUafW UeVROXWLRQ, aW H LaXWeUSacKW, ¶De O·IQWeUSUpWaWLRQ deV TUaLWpV· (1950) 43(1) 
AQQXaLUe de O· IQVWLWXW de DURLW IQWeUQaWLRQaO, SeVVLRQ de BaWK 366²432 aQd 433²434 UeVSecWLYeO\; fRU 
LaXWeUSacKW·V VecRQd UeSRUW, LVVXed dXULQg WKe SLeQQa VeVVLRQ, Vee H LaXWeUSacKW, ¶De O·IQWeUSUpWaWLRQ 
deV TUaLWpV· (1952) 44(1) AQQXaLUe de O·IQVWLWXW de DURLW IQWeUQaWLRQaO, SeVVLRQ de SLeQQe 197²221. 
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WRWaO QXPbeU fURP VL[ WR WZR.206 AV VXcK, a cRQcLVe VeW Rf SULQcLSOeV aQd facWRUV LQdLcaWLQg 
cRPPRQ LQWeQWLRQV Kad beeQ acceSWed WKaW ZRXOd VeUYe WR eVWabOLVK a baOaQced, XQLWaU\ 
aSSURacK WR WUeaW\ LQWeUSUeWaWLRQ. NRQeWKeOeVV, ZKLOe WKe UeVROXWLRQ dLd cRQfLUP WKe 
QeceVVaU\ YaOXaWLRQ LQ WUeaW\ LQWeUSUeWaWLRQ, WKe VceSWLcLVP Rf PaQ\ IDI PePbeUV LQ 
V\VWePaWLVLQg aOO WecKQLcaO UXOeV aSSeaUV eYLdeQW LQ WKe PaQ\ SULQcLSOeV WKaW Kad beeQ OefW 
RXWVLde WKe We[W Rf WKe UeVROXWLRQ. 
 TKe OaWeU dLVcXVVLRQV WKaW WRRN SOace aW WKe ILC UegaUdLQg WKe fUaPLQg aQd 
cRQVWUXcWLRQ Rf WKe VCLT UXOeV dUeZ KeaYLO\ RQ WKe IDI dLVcXVVLRQV, ZLWK WaOdRcN·V dUafW 
geQeUaO UXOe ¶cRUUeVSRQd[LQg] WR AUWLcOe 1 Rf WKe IQVWLWXWe·V UeVROXWLRQ·.207 IQ dRLQg VR, WKe 
Ne\ fRcXV Rf eVWabOLVKLQg a geQeUaO UXOe Rf WUeaW\ LQWeUSUeWaWLRQ deYeORSed fURP WKe eaUOLeU 
dLVcXVVLRQV aQd cRQcOXVLRQV RQ WUeaW\ LQWeUSUeWaWLRQ cRdLfLcaWLRQ.208 B\ eQabOLQg WKe 
geQeUaO UXOe WR VeUYe aV a ¶cUXcLbOe·, LW WKXV SURYLded OegaO ceUWaLQW\ b\ cRQVLVWeQWO\ VeWWLQg 
dRZQ ZKaW facWRUV PXVW be WaNeQ LQWR accRXQW, aQd LQ ZKaW PaQQeU, ZKeQ eVWabOLVKLQg WKe 
RbMecWLYLVed LQWeQWLRQ Rf WKe SaUWLeV.209 AV VXcK, WKe YeU\ SXUSRVe Rf WKe geQeUaO UXOe Rf 
LQWeUSUeWaWLRQ KaV VeUYed WR bUeaN ZLWK WKe OegaO XQceUWaLQW\ WKaW SUeceded LW aQd WR Oa\ WKe 
gURXQd fRU cRQVLVWeQW LQWeUSUeWaWLRQ, OegLWLPaWe e[SecWaWLRQV aQd WKe KeUPeQeXWLc 
V\QcKURQ\ beWZeeQ LQWeUQaWLRQaO cRXUWV aQd WULbXQaOV.  
 HaYLQg VSURXWed fURP WKe eaUO\ aWWePSWV WR V\VWePaWLVe WUeaW\ LQWeUSUeWaWLRQ, WKe 
VCLT geQeUaO UXOe Rf LQWeUSUeWaWLRQ KaV gaLQed SURPLQeQce fRU LWV VWaWXV LQ cXVWRPaU\ OaZ, 
dLVcXVVed abRYe. CRQVeTXeQWO\, LQ SUacWLce, PRVW cRXUWV UeVSecW WKe UROe Rf WKLV SULQcLSOe 
ZLWK UeVSecW WR WKeLU RZQ V\VWePV, VRPe KaYLQg LOOXVWUaWed WKLV LQ WKe SeULRd befRUe VCLT·V 
eQWU\ LQWR fRUce,210 e[ceSW ZKeUe WKLV LV caOOed fRU b\ WKe QRUPaWLYe cKaUacWeU Rf WKeLU VXbMecW-
PaWWeU, ZKeQ MXVWLfLed aV le[ VpecialiV.211 HRZeYeU, QRWLQg WKLV OLPLWaWLRQ UegaUdLQg PeUe 
LQWULQVLc KeUPeQeXWLcV, VeYeUaO SRLQWV aUe UeOeYaQW cRQceUQLQg WKe LQWegUaWLRQ Rf RWKeU OegaO 
VRXUceV. WTO OaZ dePRQVWUaWeV KRZ LW dLVcRYeUed WKe PeaQLQg Rf ¶eYROXWLRQaU\ 
LQWeUSUeWaWLRQ· XVLQg e[WULQVLc VRXUceV baVed RQ AUWLcOe 31(3)(c) VCLT.212 PaUaOOeOV Pa\ 

 
206 FRU WKe fLQaO UeVROXWLRQ, Vee IDI, ¶RpVROXWLRQV adRSWpeV SaU O·IQVWLWXW j Oa SeVVLRQ de GUeQade, 11-20 aYULO 

1956· (1956) 43(1) AQQXaLUe de O·IQVWLWXW de DURLW IQWeUQaWLRQaO, SeVVLRQ de GUeQade 358²359 ; fRU bULef 
dLVcXVVLRQ RQ WKe VeTXeQce Rf eYeQWV aQd WKeLU VLgQLfLcaQce, Vee A BLaQcKL, ¶TKe GaPe Rf IQWeUSUeWaWLRQ 
LQ IQWeUQaWLRQaO LaZ: TKe POa\eUV, WKe CaUdV, aQd WK\ WKe GaPe LV WRUWK WKe CaQdOe· LQ A BLaQcKL, D 
PeaW aQd M WLQdVRU (edV), InWerpreWaWion in InWernaWional LaZ (CUP 2015) 47; cRQceUQLQg WKe UROe Rf geQeUaO 
LQWeUQaWLRQaO OaZ, Vee, fRU LQVWaQce, P MeUNRXULV, ¶DebaWLQg WKe OXroboroV Rf IQWeUQaWLRQaO LaZ: TKe 
DUafWLQg HLVWRU\ Rf AUWLcOe 31(3)(c)· (2007) 9(1) IQWeUQaWLRQaO CRPPXQLW\ LaZ ReYLeZ 1, 6²11; LW LV 
fXUWKeU QRWeZRUWK\ WKaW, ZKLOVW LaXWeUSacKW Kad aOUead\ QRWed WKe XVeOeVVQeVV aQd SRWeQWLaO daQgeU Rf 
V\VWePaWLVLQg WecKQLcaO LQWeUSUeWaWLRQ, WKe fLQaO UeVROXWLRQ ZeQW fXUWKeU LQ LWV UedXcWLRQ Rf WKe bURad 
SULQcLSOeV LW ePbRdLeV. 

207 H WaOdRcN, ¶TKLUd UeSRUW RQ WKe LaZ Rf TUeaWLeV· (3 MaUcK, 9 JXQe, 12 JXQe aQd 7 JXO\ 1964) 
A/CN.4/167 aQd Add.1-356. 

208 ILC (Q 98) 219 SaUa 8. 
209 LbLd. 
210 Golder Y UK (1975) 1 EHRR 524. 
211 FRU KLVWRULcaO bacNLQg, WKLV KaV beeQ a SRLQW Pade b\ FLW]PaXULce - Vee, fRU LQVWaQce, G FLW]PaXULce, 

¶TKLUd ReSRUW RQ WKe LaZ Rf TUeaWLeV· (1958) A/CN.4/115 aQd CRUU.1, 40 SaUa 76; LW LV SaUWLcXOaUO\ 
UeOeYaQW ZLWK UeVSecW WR WKe ECHR aQd ICC, Vee fRRWQRWe 189 fRU deWaLOV; PRUeRYeU, Vee PRSa (Q 194) 362 
fRU fXUWKeU VLPLOaULWLeV LQ ZKaW VKe deVcULbeV aV ¶RYeUbXLOdLQg· aQd ¶KROLVWLc· UeadLQg. 

212 VCLT (Q 1) AUWLcOe 31(3)(c) KaV SURYLded fRU gUeaWeU LQWegUaWLRQ WR becRPe SRVVLbOe, eVSecLaOO\ gLYeQ WKaW 
LW UeSUeVeQWV WKe SULQcLSOe Rf V\VWePLc LQWegUaWLRQ, ZKLcK KaV beeQ YaULRXVO\ UegaUded aV gURXQdV fRU WKe 
UefeUeQce b\ LQWeUQaWLRQaO cRXUWV aQd WULbXQaOV WR RWKeU WUeaW\ V\VWePV; KRZeYeU, WKe SRWeQWLaO fRU WKLV 
QRUP WR bULdgLQg dLffeUeQW WUeaW\ V\VWePV UePaLQV WR be VeeQ; Vee dLVcXVVLRQ LQ SecWLRQ 3.2 fRU PRUe deWaLO. 
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aOVR be Pade ZLWK RWKeU cRXUWV.213 RXOeV RQ WUeaW\ LQWeUSUeWaWLRQ KaYe aOVR SURPSWed RWKeU 
VLPLOaULWLeV, SaUWLcXOaUO\ UegaUdLQg ¶VXSSOePeQWaU\ PeaQV·.214 
 FLQaOO\, LQWeUSUeWaWLRQ cRXOd be VeeQ aV a PeWKRd Rf UeVROYLQg LQWeU-WULbXQaO dLVSXWeV 
RYeU LQWeUSUeWaWLRQ, SaUWLcXOaUO\ aV PeaQV Rf MXdLcLaO dLaORgXe aQd baOaQcLQg.215 SLQgXOaU 
LQWeUSUeWaWLRQ cRXOd SRWeQWLaOO\ VeUYe aV a UeVROXWLRQ fRU SUeVeQWO\ cRQfOLcWLQg 
LQWeUSUeWaWLRQV, eVSecLaOO\ VLQce, fROORZLQg WKe LQcUeaVe LQ WKe QXPbeU Rf LQWeUQaWLRQaO 
cRXUWV aQd WULbXQaOV, WKe Qeed fRU baOaQce beWZeeQ dLffeUeQW MXULVdLcWLRQV aQd QRUPV 
becRPeV PRUe SURPLQeQW.216 B\ eQKaQcLQg WKe VLgQLfLcaQce Rf WKe QRUPaWLYe eQYLURQPeQW 
VXUURXQdLQg WUeaW\ UegLPeV, LQWeUQaWLRQaO cRXUWV Pa\ bRWK UeVSRQd WR WKe ¶LQVXffLcLeQcLeV 
RU WKe SeUceLYed OacN Rf fOe[LbLOLW\ Rf WKe geQeUaO V\VWeP· ZKLOe acceSWLQg aQd UeO\LQg RQ 
RWKeU UegLPeV aQd ePSOR\LQg WKe cRUe KeUPeQeXWLc cUXcLbOe WKaW cKaUacWeULVeV WKeP.217 
 AbVeQW gUeaW QRUPaWLYe dLffeUeQWLaWLRQ, aQd UecRgQLVLQg WUeaW\ LQWeUSUeWaWLRQ aV aQ 
aUW LQ aOO bXW QaPe,218 RQe Pa\ cRQcOXde WKaW WKe AB aQd SaQeOV fROORZ a geQeUaO 
KeUPeQeXWLc aSSURacK, SaUWLcXOaUO\ cRPSaUabOe WR WKe ECWHR aQd ICJ LQ WKe KLgKOLgKWed 
Za\V. MRUeRYeU, WKe bLQdLQg effecW Rf KeUPeQeXWLcV e[WeQdV WKe fRUce Rf geQeUaO 
LQWeUQaWLRQaO OaZ, be\RQd VeUYLQg aV a cRXUW·V fLQaO UefXge, WR aQ aUW LQWegUaO WR VXVWaLQLQg 
legeV VpecialeV.  

 
9. CRQFOXVLRQ 
TKLV aUWLcOe KaV beeQ ZULWWeQ ZLWK WKe RbMecWLYe Rf deVcULbLQg WKe Ne\ cKaUacWeULVWLcV Rf WKe 
AB·V aSSURacK WR LQWeUSUeWLQg WTO OaZ. IQ UefeUULQg WR PRdLfLcaWLRQV WR WKe dLVSXWe 
VeWWOePeQW V\VWeP aQd AB aQd SaQeO caVe OaZ, aV ZeOO aV geQeUaO LQWeUQaWLRQaO OegaO WKeRU\ 
aQd SUacWLce, WKe fROORZLQg cRQcOXVLRQV Pa\ be UeacKed. 
 TKe LQVWLWXWLRQaO cKaQgeV WR WKe dLVSXWe VeWWOePeQW V\VWeP KaYe LOOXVWUaWed a VKLfW 
fURP WKe SUeYLRXV WeQVLRQ beWZeeQ UXOe-baVed aQd SRZeU-baVed dLVSXWe VeWWOePeQW, ZLWK 
WKe fRUPeU XOWLPaWeO\ gaLQLQg faYRXU dXULQg WKe TRN\R aQd UUXgXa\ RRXQdV. TKe UeVXOWaQW 
WTO dLVSXWe VeWWOePeQW V\VWeP cRQWaLQV ceUWaLQ LQVWLWXWLRQaO gXaUaQWeeV WKaW aOORZ fRU 

 
213 FRU WKe ECWHR, Vee T\rer Y UK (1980) 2 EHRR 1, SaUa 31; fRU WKe ICJ Vee DiVpXWe Regarding NaYigaWional 

and RelaWed RighWV (CoVWa Rica Y NicaragXa) [2009] ICJ ReS 213 aQd Legal ConVeqXenceV for SWaWeV of Whe 
ConWinXed PreVence of SoXWh Africa in Namibia (SoXWh WeVW Africa) noWZiWhVWanding SC ReVolXWion [1971] ICJ 
ReS 276; Vee Roger JXdge Y Canada (13 AXgXVW 2003) CCPR/C/78/D/829/1998 8 SaUaV 10.3²10.4 fRU a 
cRPSUeKeQVLYe RYeUYLeZ Rf WULbXQaOV cLWLQg WTO MXdgPeQWV XQWLO 2013; Vee G MaUceaX, A I]agXeUUL aQd 
V LaQRYR\, ¶TKe WTO·V IQfOXeQce RQ OWKeU DLVSXWe SeWWOePeQW MecKaQLVPV: A LLgKWKRXVe LQ WKe SWRUP 
Rf FUagPeQWaWLRQ· (2013) 47(3) JWT 481. 

214 TKe ICJ dReV WeQd WR deYeORS a PRUe UeVWULcWLYe UeadLQg Rf AUWLcOe 32 VCLT, ZKLOe WKe ECWHR aQd AB 
aQd SaQeOV ePSOR\ WKLV WR eVWabOLVK gUeaWeU eYROXWLRQaU\ e[aPLQaWLRQV - Vee PRSa (Q 194) 363. 

215 WLWK UeVSecW WR WTO²MERCOSUR UeOaWLRQV, Vee Bra]il ² MeaVXreV AffecWing ImporWV of ReWreaded T\reV (3 
DecePbeU 2007) WT/DS332/AB/R, SaUaV 226 eW Veq; fRU WKe UeOaWLRQV beWZeeQ WKe QRZ defXQcW NAFTA 
1.0 aQd WTO, Vee NAFTA ArbiWral Panel EVWabliVhed PXrVXanW Wo ChapWer TZenW\ ² In Whe MaWWer of CroVV-Border 
TrXcking SerYiceV (6 FebUXaU\ 2001) FLQaO PaQeO ReSRUW, Sec FLOe NR USA-MEX-98-20080-01, SaUa 238. 

216 US²GaVoline (Q 9) 22; fRU dLVcXVVLRQ, Vee YaQ deQ BRVVcKe aQd ZdRXc (Q 41) 547²548. 
217 SLPPa aQd PXONRZVNL (Q 173) 529. 
218 TR WKLV effecW, Vee U LLQdeUfaON, ¶IV TUeaW\ IQWeUSUeWaWLRQ aQ AUW RU a ScLeQce? IQWeUQaWLRQaO LaZ aQd 

RaWLRQaO DecLVLRQ MaNLQg· (2015) 26(1) EJIL 169, eVSecLaOO\ 171²175; KRZeYeU, WaNLQg LQWR accRXQW WKe 
LQdeWeUPLQac\ Rf VcLeQce, eVSecLaOO\ gLYeQ WKe KaOf-OLfe Rf facWV, aQd, accRUdLQg WR HacNLQg·V d\QaPLc 
QRPLQaOLVP, LWV SRWeQWLaO cRQVWUXcWLRQ Rf WKe ZRUOd, Vee I HacNLQg, ¶MaNLQg US PeRSOe· LQ T HeOOeU eW aO 
(edV), ReconVWrXcWing IndiYidXaliVm (SWaQfRUd UQLYeUVLW\ PUeVV 1986). OQe Pa\ gR fXUWKeU aQd deVcULbe 
KeUPeQeXWLcV, QRWLQg WKe SRWeQWLaO WKeRUeWLcaO e[LVWeQce Rf ¶SXUe· LQWeUSUeWaWLRQ, aV a VRbeULQg aUW Rf 
SURgUeVVLYe aQd V\VWePLc cUeaWLYe PRdeUaWLRQ - Vee H KeOVeQ, PXre Theor\ of LaZ (2Qd edQ, UQLYeUVLW\ Rf 
CaOLfRUQLa PUeVV 1970) 35; KRZeYeU, Vee aOVR R KROb, IQWeUSUpWaWLRQ eW cUpaWLRQ dX dURLW LQWeUQaWLRQaO. 
EVTXLVVe d'XQe KeUPpQeXWLTXe MXULdLTXe PRdeUQe SRXU Oe dURLW LQWeUQaWLRQaO SXbOLc (BUX\OaQW 2006) 3 eW 
Veq.  



        BH\RQG PRZGHU KHJV DQG CU\VWDO BDOOV: FLQGLQJ MHDQLQJ LQ WKH ASSHOODWH                                                   

BRG\·V                                                              BRG\·V IQWHUSUHWDWLRQ RI :7O LDZ 29  
 

SULRU cRQceUQV WR be addUeVVed, VXcK aV WKe LQWURdXcWLRQ Rf aXWKRULWaWLYe LQWeUSUeWaWLRQV. 
TKe Ne\ eQKaQcePeQWV affecWLQg WKe OLbeUW\ aQd cRQgUXeQce Rf dLVSXWe VeWWOePeQW aUe WKe 
QegaWLYe cRQVeQVXV UXOe fRU UeSRUW adRSWLRQ aQd WKe AB·V eVWabOLVKPeQW. HRZeYeU, WKe 
DSU eQWaLOV WKaW decLVLRQV PXVW aOLgQ ZLWK SUeYLRXV GATT UeSRUWV. 
 WLWK UeVSecW WR WUeaW\ LQWeUSUeWaWLRQ, WKe AB aQd SaQeOV KaYe UecRgQLVed aQ aUUa\ 
Rf VRXUceV LQ SUeYLRXV MXULVSUXdeQce, ZKLcK VeUYe WKe fXQcWLRQV Rf aSSOLcaWLRQ, XVe, RU bRWK. 
AORQgVLde WKe adRSWLRQ Rf a VCLT-ceQWULc aSSURacK WR WUeaW\ LQWeUSUeWaWLRQ, WKLV KaV 
XQdeUgLUded WKe cORVe-NQLW UeOaWLRQVKLS beWZeeQ WTO OaZ aQd geQeUaO LQWeUQaWLRQaO OaZ. 
IQdeed, LQ aQVZeU WR WKe ceQWUaO TXeVWLRQ, WKe defLQLQg cKaUacWeULVWLcV Rf WTO 
LQWeUSUeWaWLRQ aUe LWV deeS UeOLaQce RQ WKe VCLT aV aQ e[SUeVVLRQ Rf CIL aORQgVLde RWKeU 
UXOeV, LQcOXdLQg WKe SULQcLSOe Rf effecWLYeQeVV, deeSO\ LQgUaLQed KROLVP, We[WXaOLVP aQd 
UeOLaQce RQ e[WeUQaO VRXUceV WR eVWabOLVK LQWeQWLRQ, eVSecLaOO\ LQ eVWabOLVKLQg MePbeUV· 
cRPPRQ LQWeQWLRQV, aQd WKe XVe Rf UefeUeQWLaO eYROXWLRQaU\ LQWeUSUeWaWLRQ ZKeUe VWULcW 
LQWeQWLRQV caQQRW be eVWabOLVKed. 
 FLQaOO\, WKe TXeVWLRQ Rf WKe VWaWe Rf LQWeUQaWLRQaO OaZ LV LPSRUWaQW, aW WKe YeU\ OeaVW 
fRU eVWabOLVKLQg cXVWRPaU\ UXOeV Rf LQWeUSUeWaWLRQ. IQ aVVeVVLQg WKe LVVXe Rf WKe 
fUagPeQWaWLRQ Rf LQWeUQaWLRQaO OaZ, WKe aUgXPeQWV fRU OegaO SOXUaOLVP aUe fLUVW cRQVLdeUed, 
SaUWLcXOaUO\ UegaUdLQg WKe LVVXe Rf LQdeWeUPLQac\ aQd WKe OacN Rf cRRUdLQaWLRQ beWZeeQ 
LQVWLWXWLRQV, aQd WKe VXSSRVedO\ e[SaQVLYe VSUead Rf LQWeUQaWLRQaO OaZ LQWR PaQ\ fLeOdV. 
CRQVLdeULQg WKLV, WKeVe aVVeVVPeQWV aUe dLVSXWed. GLYeQ WKe YeU\ QaWXUe Rf WKe VCLT·V 
SURMecW LQ V\VWePaWLVLQg LQWeUSUeWaWLRQ aQd acceSWLQg WKe cRPPRQ KeUPeQeXWLc SUacWLceV 
VKaUed acURVV WULbXQaOV, WKe VCLT aQd CIL UXOeV aQd SULQcLSOeV Rf WUeaW\ LQWeUSUeWaWLRQ aUe 
VKRZQ WR fXQcWLRQ aV PeaQV fRU MXdLcLaO dLaORgXe, cRQfOLcW UeVROXWLRQ aQd KaUPRQLVaWLRQ. 

 
* 
 

ZZZ.JURMLO.RUJ 
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LAW  

 
                                                       AEVWUDFW 

ThiV SaSeU VeeNV WR e[aPiQe ZheWheU Whe cXUUeQW fUaPeZRUN Rf iQWeUQaWiRQaO hXPaQ UighWV OaZ 
fRUPaOO\ gUaQWV Whe UighW WR a heaOWh\ eQYiURQPeQW WR fXWXUe geQeUaWiRQV. TheUe haV beeQ PXch 
debaWe UegaUdiQg Whe effecWiYeQeVV Rf iQWeUQaWiRQaO hXPaQ UighWV OaZ iQ gXaUaQWeeiQg 
eQYiURQPeQWaO VXVWaiQabiOiW\ iQ SaUWicXOaU ZiWhRXW Whe cRQVideUaWiRQ Rf fXWXUe geQeUaWiRQV. The 
UighW WR a heaOWh\ eQYiURQPeQW ZaV VSecificaOO\ chRVeQ bRWh aV a PeaQV Rf QaUURZiQg Whe VcRSe 
Rf WhiV UeVeaUch aQd giYeQ WhaW fXWXUe geQeUaWiRQV aUe a fXQdaPeQWaO cRQceSW Rf iQWeUQaWiRQaO 
OaZ UeOaWiQg WR eQYiURQPeQWaO VXVWaiQabiOiW\. IQ SecWiRQ II, aOO UeOeYaQW cRQceSWV, iQcOXdiQg 
¶fXWXUe geQeUaWiRQV·, ¶iQWeUgeQeUaWiRQaO jXVWice aQd ¶eQYiURQPeQWaO VXVWaiQabiOiW\· ZiOO be 
defiQed aQd e[SORUed. IQ addiWiRQ, a OiQN ZiOO be eVWabOiVhed beWZeeQ iQWeUgeQeUaWiRQaO eTXiW\ 
aQd VXVWaiQabOe deYeORSPeQW iQ OighW Rf cXUUeQW OiWeUaWXUe aQd VchROaUO\ diVcXVViRQ. The 
fROORZiQg VecWiRQ diVcXVVeV hRZ Whe OiQN dUaZQ beWZeeQ eQYiURQPeQWaO SURWecWiRQ, hXPaQ 
UighWV SURWecWiRQ aQd eQYiURQPeQWaO VXVWaiQabiOiW\ SURYideV fRU a cRPPRQ aSSURach WR fXOO\ 
haQdOiQg cXUUeQW eQYiURQPeQWaO iVVXeV. SXbVeTXeQWO\, a SRViWiYe aQaO\ViV Rf SUeVeQW da\ 
iQWeUQaWiRQaO OegaO iQVWUXPeQWV, cXVWRPaU\ iQWeUQaWiRQaO OaZ aQd caVe OaZ ZiOO be cRQdXcWed, 
WR deWeUPiQe Whe cXUUeQW VWaWXV Rf fXWXUe geQeUaWiRQV UegaUdiQg Whe UighW WR a heaOWh\ 
eQYiURQPeQW. UVe ZiOO aOVR be Pade Rf acadePic OiWeUaWXUe RQ Whe VXbjecW, iQcOXdiQg e[WeQViYe 
UeVeaUch caUUied RXW b\ VchROaUV VXch aV EdiWh BURZQ WeiVV aQd BUidgiW LeZiV. TR cRQcOXde, 
Whe fiQdiQgV Rf each VecWiRQ ZiOO be VXPPaUiVed, aQd a fiQaO cRQcOXViRQ ZiOO be dUaZQ aV WR Whe 
VWaWe Rf fXWXUe geQeUaWiRQV iQ iQWeUQaWiRQaO OaZ aQd Whe SRWeQWiaO fRU Whe UighW WR a heaOWh\ 
eQYiURQPeQW WR be accRUded WR WheP. 

 
I. IQWURGXFWLRQ  
A. IQWURGXFWRU\ RHPDUNV 
GORbaO eQYiURQPeQWaO chaQge affecWV RXU caSaciW\ WR achieYe eQYiURQPeQWaO VXVWaiQabiOiW\, 
aQd iWV iPSOicaWiRQV aUe iQheUeQWO\ ORQg-WeUP. AV a UeVXOW, RXU fXWXUe geQeUaWiRQV aUe 
iQcUeaViQgO\ YXOQeUabOe WR Whe cRQVeTXeQceV Rf Whe SUeVeQW geQeUaWiRQ·V acWiRQV. FRU iQVWaQce, 
WheiU abiOiW\ WR eQjR\ fXQdaPeQWaO hXPaQ UighWV ZiOO be iPSacWed b\ Whe Za\ Ze eQjR\ RXU 
RZQ. 

ThiV SaSeU VeeNV WR e[aPiQe ZheWheU Whe cXUUeQW fUaPeZRUN Rf iQWeUQaWiRQaO hXPaQ 
UighWV OaZ fRUPaOO\ gUaQWV Whe UighW WR a heaOWh\ eQYiURQPeQW WR fXWXUe geQeUaWiRQV aQd hRZ 

 
* MPPA CaQdidaWe, The LRQdRQ SchRRO Rf EcRQRPicV aQd PROiWicaO ScieQce (·20); LLB, UQiYeUViW\ Rf 
GURQiQgeQ (·19). The aXWhRU ZRXOd OiNe WR WhaQN DU TVaPSi fRU heU cRPPeQWV aQd feedbacN. AOO eUURUV aUe heU 
RZQ. 
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VXch aQ e[WeQViRQ Rf Whe UighW caQ aVViVW iQ effecWXaWiQg eQYiURQPeQWaO VXVWaiQabiOiW\.  
  DeVSiWe Whe UecRgQiWiRQ Rf iWV gURZiQg iPSRUWaQce, WheUe haV beeQ PXch debaWe 
UegaUdiQg Whe effecWiYeQeVV Rf iQWeUQaWiRQaO OaZ iQ gXaUaQWeeiQg eQYiURQPeQWaO VXVWaiQabiOiW\, 
iQ SaUWicXOaU, ZiWhRXW Whe cRQVideUaWiRQ Rf fXWXUe geQeUaWiRQV. The cXUUeQW iPSeUaWiYe iV WhaW 
Whe IQWeUgRYeUQPeQWaO PaQeO RQ COiPaWe ChaQge haV UeceQWO\ SUedicWed WhaW Whe gORbaO 
cRPPXQiW\ QRZ haV OeVV WhaQ 12 \eaUV WR SXW PeaVXUeV iQ SOace WR addUeVV cOiPaWe chaQge iQ 
RUdeU WR aYRid cRQdiWiRQV WhaW aUe QR ORQgeU caSabOe Rf VXVWaiQiQg hXPaQ Oife RQ EaUWh.1 
HRZeYeU, cXUUeQW eQYiURQPeQWaO aQd hXPaQ UighWV OaZV UePaiQ fRcXVed RQ SaVW bUeacheV Rf 
VXch OaZV aQd UeTXiUe WhaW bUeach WR haYe RccXUUed befRUe aQ\ UedUeVV iV giYeQ. The OacN Rf 
acWiRQ RQ Whe SaUW Rf gRYeUQPeQWV aQd cRUSRUaWiRQV iQ Whe SUeVeQW Pa\ haYe OiWWOe iPSacW RQ 
cXUUeQW geQeUaWiRQV bXW haV Whe SRWeQWiaO WR haYe a caWaVWURShic iPSacW RQ Whe OiYeV Rf 
geQeUaWiRQV WR cRPe, iPSacW fRU Zhich Ze ZiOO be XOWiPaWeO\ UeVSRQVibOe. TheUefRUe, Whe 
iPSRUWaQce Rf WhiV WRSic iV iQ OeYeUagiQg Whe iQWeUQaWiRQaO cRPPXQiW\ WR acW RQ eQYiURQPeQWaO 
SURWecWiRQ PeaVXUeV iQ Whe SUeVeQW iQ RUdeU WR SURYide Whe UighW WR a heaOWh\ eQYiURQPeQW fRU 
Whe fXWXUe. The UighW WR a heaOWh\ eQYiURQPeQW ZaV VSecificaOO\ chRVeQ ViQce fXWXUe geQeUaWiRQV 
aUe a fXQdaPeQWaO cRQceSW Rf iQWeUQaWiRQaO OaZ iQ UeOaWiRQ WR eQYiURQPeQWaO VXVWaiQabiOiW\. IW 
becRPeV cOeaU WhaW cXUUeQW iQWeUQaWiRQaO hXPaQ UighWV OaZ dReV QRW SURYide Whe UighW WR a 
heaOWh\ eQYiURQPeQW, QeiWheU iQ iWV WeUPV QRU VcRSe.2 HRZeYeU, ZhiOe Ne\ UQiWed NaWiRQV 
(UN) hXPaQ UighWV dRcXPeQWV dR QRW iQcOXde WhiV UighW, QRU e[SOiciWO\ e[SUeVV 
iQWeUgeQeUaWiRQaO eTXiW\ aV a OegaO UXOe RU SUiQciSOe, bRWh cRQceSWV aUe fRXQd iQ Whe UegiRQaO 
hXPaQ UighWV WUeaWieV Rf AfUica aQd SRXWh APeUica, aPRQg RWheU OegaO dRcXPeQWV.3 

 
B. :K\ FRFXV RQ IQWHUQDWLRQDO LDZ? 
IQ RUdeU WR XQdeUVWaQd Whe cXUUeQW VWaWXV heOd b\ fXWXUe geQeUaWiRQV iQ iQWeUQaWiRQaO OaZ aQd 
Whe iPSRUWaQce Rf aVVigQiQg aQ iQWeUQaWiRQaO UighW WR a heaOWh\ eQYiURQPeQW WR WheP, iW iV fiUVW 
QeceVVaU\ WR e[SOaiQ Zh\ UighWV PXVW be accRUded WR fXWXUe geQeUaWiRQV RQ aQ iQWeUQaWiRQaO 
OeYeO. SWaWe VRYeUeigQW\ VWiOO OieV aW Whe heaUW Rf iQWeUQaWiRQaO OaZ aQd, aV a UeVXOW, VRPe aUgXe 
WhaW iQWeUQaWiRQaO OaZ dReV QRW haYe Whe QeceVVaU\ VWUXcWXUaO caSaciW\ WR addUeVV Whe UighWV Rf 
fXWXUe geQeUaWiRQV iQ UeOaWiRQ WR a heaOWh\ eQYiURQPeQW RU eQYiURQPeQWaO VXVWaiQabiOiW\.4 
HRZeYeU, Whe iPSRUWaQce Rf cUeaWiQg VXch a UighW fRU fXWXUe geQeUaWiRQV aW Whe iQWeUQaWiRQaO 
OeYeO UeYROYeV aURXQd Whe facW WhaW QR ViQgOe cRXQWU\ RU gURXS Rf cRXQWUieV haV Whe abiOiW\ WR 
gXaUaQWee a heaOWh\ eQYiURQPeQW fRU Whe fXWXUe.5 

OQO\ b\ UeO\iQg RQ iQWeUQaWiRQaO OaZ iV iW SRVVibOe WR eQcRXUage cRRSeUaWiRQ beWZeeQ 
cRXQWUieV aQd aPRQg cRPPXQiWieV WR fXOfiOO RbOigaWiRQV WR fXWXUe geQeUaWiRQV, RU eYeQ WR 
eOabRUaWe RQ aQd cRdif\ Whe UeOeYaQW QRUPV Rf iQWeUgeQeUaWiRQaO eTXiW\. IQdeed, a biQdiQg 

 
1  IPCC, ¶SSeciaO ReSRUW: GORbaO WaUPiQg Rf 1.5 RC· (IPCC, 2018) <iScc.ch/VU15/> acceVVed 5 MaUch 2019. 
2  PeWeU LaZUeQce, ¶AQ aWPRVSheUic WUXVW WR SURWecW Whe eQYiURQPeQW fRU fXWXUe geQeUaWiRQV· iQ MaUcXV D�ZeOO 

aQd GeUhaUd BRV (edV), HXPDQ RLJKWV DQG SXVWDLQDELOLW\: MRUDO RHVSRQVLELOLWLHV IRU WKH FXWXUH (RRXWOedge 2016) 
34.  

3  AfUicaQ ChaUWeU RQ HXPaQ aQd PeRSOeV· RighWV (adRSWed 27 JXQe 1981, eQWeUed iQWR fRUce 21 DecePbeU 1986) 
1520 UNTS 218, aUW 24; AddiWiRQaO PURWRcRO WR Whe APeUicaQ CRQYeQWiRQ RQ HXPaQ RighWV iQ Whe AUea Rf 
EcRQRPic, SRciaO aQd CXOWXUaO RighWV (adRSWed 17 NRYePbeU 1988) 28 ILM 156 (PURWRcRO Rf SaQ SaOYadRU), 
aUW 2.  

4  LaZUeQce (Q 2) 24. 
5  EdiWh BURZQ WeiVV, ¶IQ FaiUQeVV WR FXWXUe GeQeUaWiRQV aQd SXVWaiQabOe DeYeORSPeQW· (1990) 84 APeUicaQ 

UQiYeUViW\ IQWeUQaWiRQaO LaZ ReYieZ 19, 22. 
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PXOWiOaWeUaO WUeaW\ iV chiefO\ caSabOe Rf addUeVViQg UeOeYaQW cRQceUQV UegaUdiQg ¶WUade 
cRPSeWiWiYeQeVV·6 aQd Rf deOiYeUiQg Whe QeceVVaU\ cRPPiWPeQWV iQ Whe fXWXUe, Zhich iV eVVeQWiaO 
fRU iQWeUgeQeUaWiRQaO jXVWice.7 ThiV iV becaXVe cRdificaWiRQ UedXceV aPbigXiWieV aURXQd 
e[SecWed behaYiRXU aQd diVWiQgXiVheV cRRSeUaWiYe behaYiRXU fURP XQcRRSeUaWiYe behaYiRXU. 

WiWhiQ iQWeUQaWiRQaO OaZ, VRPe Rf Whe aYaiOabOe OegaO iQVWUXPeQWV ZiOO be biQdiQg, ZhiOe 
VRPe Pa\ be QRQ-biQdiQg, RU Pa\ becRPe biQdiQg RYeU WiPe. TR Whe e[WeQW WhaW QRUPV 
UeSUeVeQW cXVWRPaU\ iQWeUQaWiRQaO OaZ, Whe\ ZiOO becRPe biQdiQg XSRQ aOO cRXQWUieV, ZheWheU 
RU QRW Whe\ aUe SaUW\ WR Whe UeOeYaQW agUeePeQW. We PXVW eQcRXUage bRWh geQeUaO OegaO 
iQVWUXPeQWV, aUWicXOaWiQg iQWeUgeQeUaWiRQaO UighWV aQd RbOigaWiRQV iQ UeOaWiRQ WR RXU SOaQeW, aQd 
biQdiQg agUeePeQWV diUecWed WR cRQVeUYiQg VSecific aVSecWV Rf Whe eQYiURQPeQW. 

 
C. SWUXFWXUH DQG MHWKRGRORJ\ 
ThiV SaSeU, aQd WheUefRUe iWV diVcXVViRQ, iV diYided iQWR 5 VecWiRQV. FiUVWO\, SecWiRQ II ZiOO begiQ 
b\ defiQiQg Whe cRQceSWV Rf ¶fXWXUe geQeUaWiRQV·, ¶iQWeUgeQeUaWiRQaO jXVWice· aQd ¶eQYiURQPeQWaO 
VXVWaiQabiOiW\· aV heUeiQ XQdeUVWRRd. A cORVeU ORRN ZiOO WheQ be WaNeQ aW Whe XQdeUO\iQg 
SUiQciSOeV Rf iQWeUgeQeUaWiRQaO eTXiW\ aV RXWOiQed b\ EdiWh WeiVV BURZQ, aV ZeOO aV PaVVPRUe·V 
¶chaiQ Rf ORYe· WheRU\ aV iW UeOaWeV WR fXWXUe geQeUaWiRQV. ThiV SaSeU dReV QRW SXUSRUW WR deaO 
ZiWh TXeVWiRQV VXUURXQdiQg Whe QRQ-VeQWieQce iVVXe, Whe cRQceSWXaOiVaWiRQ Rf fXWXUe 
geQeUaWiRQV iQ hXPaQ UighWV diVcRXUVe, RU hRZ cXUUeQW geQeUaWiRQV caQ e[SUeVVO\ RZe 
RbOigaWiRQV WR fXWXUe RQeV, giYeQ WhaW WheVe iVVXeV aUe SaUWicXOaUO\ abVWUacW, aQd WheiU WheRUeWic 
QaWXUe gReV be\RQd Whe VcRSe Rf WhiV SaSeU. SecRQdO\, a OiQN ZiOO be eVWabOiVhed beWZeeQ 
iQWeUgeQeUaWiRQaO eTXiW\ aQd VXVWaiQabOe deYeORSPeQW iQ OighW Rf cXUUeQW OiWeUaWXUe aQd 
VchROaUO\ diVcXVViRQ. 

SecWiRQ III diVcXVVeV iQ fXOO hRZ Whe OiQN dUaZQ beWZeeQ eQYiURQPeQWaO SURWecWiRQ, 
hXPaQ UighWV SURWecWiRQ aQd eQYiURQPeQWaO VXVWaiQabiOiW\ SURYideV fRU a cRPPRQ aSSURach 
WR fXOO\ haQdOiQg cXUUeQW eQYiURQPeQWaO iVVXeV. B\ deYeORSiQg aQ aUgXPeQW baVed RQ Whe UighW 
WR a heaOWh\ eQYiURQPeQW fRU fXWXUe geQeUaWiRQV, WhiV VecWiRQ UecRgQiVeV aQd deVcUibeV Whe Za\V 
iQ Zhich VXVWaiQabiOiW\ UeTXiUeV SOacePeQW ZiWhiQ a hXPaQ UighWV fUaPeZRUN aQd hRZ WhiV 
cRXOd SRWeQWiaOO\ iPSacW RQ SWaWe UighWV aQd RbOigaWiRQV.  

IQ SecWiRQ IV, a SRViWiYe aQaO\ViV Rf cXUUeQW iQWeUQaWiRQaO OegaO iQVWUXPeQWV, cXVWRPaU\ 
iQWeUQaWiRQaO OaZ aQd caVe OaZ ZiOO be cRQdXcWed iQ RUdeU WR deWeUPiQe ZheWheU RU QRW a UighW 
WR a heaOWh\ eQYiURQPeQW e[iVWV fRU fXWXUe geQeUaWiRQV. UVe ZiOO aOVR be Pade Rf acadePic 
OiWeUaWXUe RQ Whe VXbjecW, iQcOXdiQg e[WeQViYe UeVeaUch caUUied RXW b\ VchROaUV VXch aV EdiWh 
BURZQ WeiVV aQd BUidgiW LeZiV. The deYeORSPeQW aQd cXUUeQW VWaWXV Rf fXWXUe geQeUaWiRQV 
aQd Whe UighW WR a heaOWh\ eQYiURQPeQW ZiWhiQ iQWeUQaWiRQaO ZiOO be WUaced ² acNQRZOedgiQg 
WheiU cRQWe[W ZiWhiQ Whe QRWiRQ Rf VXVWaiQabiOiW\ ² WhURXgh aQ aQaO\ViV Rf iQWeUQaWiRQaO 
cRQYeQWiRQV, VXch aV Whe UQiWed NaWiRQV FUaPeZRUN CRQYeQWiRQ RQ COiPaWe ChaQge 
(UNFCCC) aQd Whe PaUiV AgUeePeQW aQd Whe DecOaUaWiRQ Rf Whe UN SWRcNhROP CRQfeUeQce 
RQ Whe HXPaQ EQYiURQPeQW (SWRcNhROP DecOaUaWiRQ), aV ZeOO aV caVe OaZ. PaUWicXOaUO\, Whe 
aSSURach Rf iQWeUQaWiRQaO cRXUWV, VXch aV Whe IQWeU-APeUicaQ CRXUW Rf HXPaQ RighWV aQd Whe 
IQWeUQaWiRQaO CRXUW Rf JXVWice (ICJ) WRZaUdV iQWeUgeQeUaWiRQaO eTXiW\, aQd ZheWheU 
iQWeUgeQeUaWiRQaO eTXiW\ caQ be SeUceiYed aV a SaUW Rf cXVWRPaU\ iQWeUQaWiRQaO OaZ, ZiOO be 

 
6  LaZUeQce (Q 2) 24. 
7  ibid.  
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e[aPiQed, ZiWh Whe cRQcOXViRQ WhaW QR VXch OegaO UighW iV \eW aVVigQed WR fXWXUe geQeUaWiRQV, 
bXW QRWiQg Whe SRWeQWiaO fRU adYaQcePeQW.   

TR cRQcOXde, iQ SecWiRQ V, Whe fiQdiQgV Rf each VecWiRQ ZiOO be VXPPaUiVed, aQd a fiQaO 
cRQcOXViRQ ZiOO be dUaZQ aV WR Whe VWaWe Rf fXWXUe geQeUaWiRQV iQ iQWeUQaWiRQaO OaZ aQd Whe 
SRWeQWiaO fRU Whe UighW WR a heaOWh\ eQYiURQPeQW WR be accRUded WR WheP.  

 
II. UQGHUVWDQGLQJ WKH CRQWH[W  
A. KH\ CRQFHSWV  
BefRUe diVcXVViQg Whe VigQificaQce Rf fXWXUe geQeUaWiRQV aQd iQWeUgeQeUaWiRQaO eTXiW\ WR 
eQYiURQPeQWaO VXVWaiQabiOiW\, Ze PXVW eVWabOiVh a VecXUe XQdeUVWaQdiQg Rf ZhaW each cRQceSW 
iQdiYidXaOO\ eQWaiOV.  

MRVW iPSRUWaQWO\, aV aQ e[SOaQaWiRQ fRU Zh\ a UighW WR a heaOWh\ eQYiURQPeQW VhRXOd 
be gUaQWed WR fXWXUe geQeUaWiRQV, eQYiURQPeQWaO VXVWaiQabiOiW\ PXVW fiUVW be cRQVideUed. 
AOWhRXgh WheUe iV QR ViQgOe, XQiYeUVaOO\ acceSWed defiQiWiRQ, Whe idea Rf eQYiURQPeQWaO 
VXVWaiQabiOiW\ iV WR ¶cUeaWe aQd PaiQWaiQ cRQdiWiRQV XQdeU Zhich hXPaQV aQd QaWXUe caQ e[iVW 
iQ SURdXcWiYe haUPRQ\·, Zhich aOORZV fRU Whe eQYiURQPeQWaO UeTXiUePeQWV Rf Whe SUeVeQW aQd 
fXWXUe geQeUaWiRQV WR be fXOfiOOed.8 IPPediaWeO\, Ze Vee WhaW eQYiURQPeQWaO VXVWaiQabiOiW\ 
deSeQdV XSRQ fXWXUe geQeUaWiRQV haYiQg ceUWaiQ eQWiWOePeQWV WR a habiWabOe eQYiURQPeQW. IQ 
WhiV UegaUd, WheUe aUe WZR diffeUeQW Za\V WR eQVXUe WhaW Whe QeedV Rf fXWXUe geQeUaWiRQV caQ be 
PeW.9 The fiUVW aSSURach iV WhURXgh ¶ZeaN VXVWaiQabiOiW\·, b\ Zhich fXWXUe geQeUaWiRQV aUe 
cRPSeQVaWed fRU aQ\ eQYiURQPeQWaO ORVV WhURXgh Whe cUeaWiRQ Rf aOWeUQaWiYe VRXUceV Rf 
ZeaOWh.10 OQ Whe RWheU haQd, ¶VWURQg VXVWaiQabiOiW\· YieZV Whe eQYiURQPeQW aV ¶RffeUiQg PRUe 
WhaQ jXVW ecRQRPic SRWeQWiaO· aQd aUgXeV WhaW, UegaUdOeVV Rf ZeaOWh, fXWXUe geQeUaWiRQV VhRXOd 
QRW iQheUiW a degUaded eQYiURQPeQW.11   

The WeUP ¶geQeUaWiRQ· iV XQcOeaU aQd hROdV VeYeUaO UefeUeQceV, iQcOXdiQg bXW QRW OiPiWed 
WR: 1) SeRSOe VhaUiQg Whe VaPe faPiOiaO OiQeage; 2) a gURXS Rf SeRSOe ZiWh VhaUed beOiefV, ie 
VRcieWaO geQeUaWiRQV; 3) a ceUWaiQ age gURXS iQ VRcieW\ aOiYe aW Whe VaPe WiPe, VXch aV Whe eOdeUO\; 
RU 4) eYeU\RQe aOiYe WRda\.12 IQ WhiV SaSeU, ¶fXWXUe geQeUaWiRQV· ZiOO be defiQed aV UefeUUiQg WR 
geQeUaWiRQV ZheUe ¶iWV PePbeUV aUe QRW \eW aOiYe· aW Whe WiPe Rf UefeUeQce.13 ThiV XQdeUVWaQdiQg 
Rf fXWXUe geQeUaWiRQV e[cOXdeV SUeVeQWO\ e[iVWiQg \RXQgeU geQeUaWiRQV, VXch aV chiOdUeQ, ViQce 
WheiU iQWeUeVWV caQ be cRQVideUed WR be VhRUW- RU PediXP-WeUP aQd ZRXOd WheUefRUe SRVe 
UeVWUicWiRQV RQ Whe effecWiYe ORQg-WeUP gXaUaQWee Rf eQYiURQPeQWaO VXVWaiQabiOiW\.14 AV 
deYeORSed fURP PaVVPRUe·V cRQceSWXaO ¶chaiQ Rf ORYe·, Whe UePRWeQeVV beWZeeQ geQeUaWiRQV 
haV WePSRUaO iPSOicaWiRQV ViQce RXU cRQceUQV diffeU beWZeeQ geQeUaWiRQV aQd, ZhiOe SUeVeQW 

 
8  C\QWhia SWahO aQd TRdd S BUidgeV, ¶´FXOO\ baNedµ VXVWaiQabiOiW\ XViQg deciViRQ aQaO\Wic SUiQciSOeV aQd 

ecRV\VWeP VeUYiceV· (2013) 9 IQWegUaWed EQYiURQPeQWaO AVVeVVPeQW aQd MaQagePeQW 551; JaPeV KeYiQ 
SXPPeUV aQd LiVa M SPiWh, ¶The RROe Rf SRciaO aQd IQWeUgeQeUaWiRQaO ETXiW\ iQ MaNiQg ChaQgeV iQ HXPaQ 
WeOObeiQg SXVWaiQabOe (2014) 43 APbiR 718, 721. 

9  SXPPeUV aQd SPiWh (Q 8) 725. 
10  ibid. 
11  ibid. 
12  JReUg CheW TUePPeO, A TKHRU\ RI IQWHUJHQHUDWLRQDO JXVWLFH (EaUWhVcaQ 2009) 19²20; PeWeU LaZUeQce, JXVWLFH IRU 

FXWXUH GHQHUDWLRQV: COLPDWH CKDQJH DQG IQWHUQDWLRQDO LDZ (EdZaUd EOgaU 2014) 15.  
13  LaZUeQce (Q 12). 
14  HeQdUiN PH ViVVeU ·W HRRfW, JXVWLFH WR FXWXUH GHQHUDWLRQV DQG WKH EQYLURQPHQW (KOXZeU 1999) 47. 
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geQeUaWiRQV· cRQceUQV affecW XV ¶iQ aQ iPPediaWe Za\·, fXWXUe geQeUaWiRQV· iQWeUeVWV aUe 
aOOegedO\ ¶hiddeQ iQ a cRPSOeWe aXWRQRP\·.15 SiQce \RXQg chiOdUeQ aUe aOUead\ bRUQ, Whe\ aUe 
geQeUaOO\ WUeaWed iQ a diVWiQcW PaQQeU b\ iQWeUQaWiRQaO, UegiRQaO aQd ORcaO OegaO UegiPeV.16 
CRQVeTXeQWO\, giYeQ WhiV diffeUeQWiaWiRQ, iW ZRXOd be SURbOePaWic WR cRQVideU bRWh gURXSV aV 
cRQVWiWXWiQg ¶fXWXUe geQeUaWiRQV· iQ OighW Rf Whe OegaO cRQQRWaWiRQV Rf Whe WeUP.  

FXUWheU, Whe WeUPV ¶iQWeUgeQeUaWiRQaO jXVWice· aQd ¶iQWeUgeQeUaWiRQaO eTXiW\· ZiOO be XVed 
iQWeUchaQgeabO\ WR PeaQ Whe ¶cRQceSW Rf faiUQeVV aPRQg geQeUaWiRQV iQ Whe XVe aQd 
cRQVeUYaWiRQ Rf Whe eQYiURQPeQW·.17 IQWeUgeQeUaWiRQaO eTXiW\ YieZV Whe hXPaQ Uace aV a 
SaUWQeUVhiS beWZeeQ aOO geQeUaWiRQV, iQ Zhich each haV Whe UighW WR iQheUiW aQ eQYiURQPeQW 
Zhich iV VXiWabOe fRU PaiQWaiQiQg Oife aQd eTXiWabOe acceVV WR iWV UeVRXUceV.18 AV a UeVXOW, Whe 
SUeVeQW geQeUaWiRQ iV VeeQ aV Whe cXVWRdiaQ Rf Whe SOaQeW fRU fXWXUe geQeUaWiRQV. IQ WhiV caVe, 
iQWeUgeQeUaWiRQaO eTXiW\ e[WeQdV Whe VcRSe Rf VRciaO jXVWice iQ Whe fXWXUe.19 The baViV Rf 
iQWeUgeQeUaWiRQaO eTXiW\ iV fRUPed b\ WhUee SUiQciSOeV ² Whe SUiQciSOe Rf cRQVeUYaWiRQ Rf 
RSWiRQV, Whe SUiQciSOe Rf cRQVeUYaWiRQ Rf TXaOiW\ aQd Whe SUiQciSOe Rf cRQVeUYaWiRQ Rf acceVV.20 
CRQVeUYaWiRQ Rf RSWiRQV UeTXiUeV each geQeUaWiRQ WR cRQVeUYe Whe diYeUViW\ Rf QaWXUaO aQd 
cXOWXUaO UeVRXUceV. CRQVeUYaWiRQ Rf TXaOiW\ UeTXiUeV each geQeUaWiRQ WR PaiQWaiQ Whe TXaOiW\ Rf 
Whe SOaQeW VR WhaW iW iV SaVVed RQ iQ QR ZRUVe cRQdiWiRQ WhaQ WhaW iQ Zhich iW ZaV UeceiYed aQd 
eQjR\ed. CRQVeUYaWiRQ Rf acceVV UeTXiUeV eTXiWabOe acceVV WR XVe aQd beQefiW Rf Whe SOaQeW·V 
UeVRXUceV.21 IQ VXP, each geQeUaWiRQ PXVW cRQVeUYe Whe eQYiURQPeQW iQ RUdeU WR aOORZ fXWXUe 
geQeUaWiRQV WR acceVV aQd eQjR\ Whe VaPe UeVRXUceV beiQg SUeVeQWO\ eQjR\ed aQd WR UeceiYe Whe 
SOaQeW iQ ¶QR ZRUVe cRQdiWiRQ· WhaQ WhaW iQ Zhich iW ZaV UeceiYed b\ Whe SUeVeQW geQeUaWiRQ.22  

 
B. TKH CRPPRQ TKUHDG: IQWHUJHQHUDWLRQDO ETXLW\ ZLWKLQ SXVWDLQDELOLW\  
OYeU WiPe, iW haV becRPe eYideQW WhaW eQYiURQPeQWaO VXVWaiQabiOiW\ iV VRPeZhaW SUePiVed RQ, 
aQd UeOieV RQ, a cRPPiWPeQW WR iQWeUgeQeUaWiRQaO jXVWice,23 aV WhiV iV aQ eVVeQWiaO cRPSRQeQW Rf 
VXVWaiQabiOiW\. SiQce iQWeUgeQeUaWiRQaO eTXiW\ iV eVWabOiVhed RQ Whe baViV Rf PaiQWaiQiQg 
aYaiOabOe UeVRXUceV ZhiOVW ViPXOWaQeRXVO\ eQVXUiQg WheUe iV QR degUadaWiRQ Rf Whe eQYiURQPeQW, 
WheUe iV a Qeed fRU a SURSeU baOaQce WR be VWUXcN beWZeeQ Whe cXUUeQW XVe Rf Whe eQYiURQPeQW 
aQd iWV cRQVeUYaWiRQ fRU fXWXUe XVe.24 CRQceUQ RYeU eQYiURQPeQWaO e[WeUQaOiWieV fRcXVeV RQ Whe 

 
15  ibid.  
16  LaXUa WeVWUa, EQYLURQPHQWDO JXVWLFH DQG WKH RLJKWV RI 8QERUQ DQG FXWXUH GHQHUDWLRQV: LDZ, EQYLURQPHQWDO HDUP 

DQG WKH RLJKW WR HHDOWK (RXWOedge 2006) 3 eW VeT. 
17  EdiWh BURZQ WeiVV, ¶IQWeUgeQeUaWiRQaO ETXiW\·, TKH MD[ PODQFN EQF\FORSHGLD RI PXEOLF IQWHUQDWLRQDO LDZ 

(FebUXaU\ 2013) <RSiO.RXSOaZ.cRP/YieZ/10.1093/OaZ:eSiO/9780199231690/OaZ-9780199231690-e1421> 
acceVVed 25 ASUiO 2019; SXPPeUV aQd SPiWh (Q 8) 719. 

18  SXPPeUV aQd SPiWh (Q 8) 719. 
19  ibid.  
20  ibid 725.  
21  ibid. 
22  ibid.  
23  EdiWh BURZQ WeiVV eW aO, IQWHUQDWLRQDO LDZ IRU WKH EQYLURQPHQW (WeVW AcadePic PXbOiVhiQg 2016) 52; EdiWh 

BURZQ WeiVV, EQYLURQPHQWDO CKDQJH DQG IQWHUQDWLRQDO LDZ: NHZ CKDOOHQJHV DQG DLPHQVLRQV (UQiWed NaWiRQV 
UQiYeUViW\ PUeVV 1992) ch 12. 

24  RajeQdUa RaPORgaQ eW aO, SXVWDLQDEOH DHYHORSPHQW: TRZDUGV D JXGLFLDO IQWHUSUHWDWLRQ (BUiOO 2011) 213; MpOaQQe 
CiYic, ¶PURVSecWV fRU Whe ReVSecW aQd PURPRWiRQ Rf IQWeUQaWiRQaOO\ RecRgQi]ed SXVWaiQabOe DeYeORSPeQW 
PUacWiceV: A CaVe SWXd\ Rf Whe WRUOd BaQN EQYiURQPeQWaO GXideOiQeV aQd PURcedXUeV· (1998) 9 FRUdhaP 
EQYiURQPeQWaO LaZ ReYieZ 231, 237. 
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cRVWV WhaW PXVW be faced b\ bRWh cXUUeQW aQd fXWXUe geQeUaWiRQV dXe WR Whe SROOXWiRQ Rf Whe aiU, 
ZaWeU aQd VRiO. SXch cRQceUQ eQVXUeV WhaW eQYiURQPeQWaOO\ daPagiQg acWiRQ iV cRQWePSOaWed 
befRUe beiQg WaNeQ aQd WhaW Whe beQefiWV Rf WhaW cRQWePSOaWed acWiRQ e[ceed iWV cRVWV. HRZeYeU, 
iQ UeaOiW\, WhiV iV QRW effecWiYe, aV Whe cRVWV aQd beQefiWV Rf WheVe acWiRQV aUe aVVeVVed VROeO\ fURP 
Whe SeUVSecWiYe Rf Whe SUeVeQW geQeUaWiRQ.25 SXVWaiQabiOiW\ UeTXiUeV WhaW Whe eQYiURQPeQW iV 
ORRNed aW QRW RQO\ aV aQ ¶iQYeVWPeQW RSSRUWXQiW\· bXW aV a ¶WUXVW· WhaW iV cRQWiQXaOO\ SaVVed RQ 
WR each QeZ geQeUaWiRQ b\ WheiU aQceVWRUV, fRU WheiU beQefiW aQd XVe. ThiV, WheUefRUe, 
dePRQVWUaWeV Whe e[iVWeQce Rf bRWh UighWV aQd UeVSRQVibiOiWieV aQd, eYeQ PRUe iPSRUWaQWO\, WhaW 
fXWXUe geQeUaWiRQV caQ aOVR haYe UighWV.26 HRZeYeU, WhRVe UighWV UeTXiUe Whe SUeVeQW geQeUaWiRQ 
WR UeVSecW WheP.27 CRQVeTXeQWO\, each geQeUaWiRQ VhRXOd XVe Whe ¶QaWXUaO V\VWeP· WR iPSURYe 
Whe hXPaQ cRQdiWiRQ.28 WheQ RQe geQeUaWiRQ degUadeV Whe eQYiURQPeQW, Whe RbOigaWiRQ WR caUe 
fRU WhiV QaWXUaO V\VWeP iV YiROaWed.29 IQ WhiV caVe, RWheU geQeUaWiRQV Pa\ haYe Whe RbOigaWiRQ WR 
UeVWRUe Whe V\VWeP, WhRXgh QRW eQWiUeO\ aQd QRW beaUiQg aOO Whe cRVWV. RaWheU, VXch cRVWV VhRXOd 
be diVWUibXWed acURVV geQeUaWiRQV, Zhich caQ be difficXOW WR iPSOePeQW. HRZeYeU, WheUe aUe 
PeaVXUeV b\ Zhich WhiV iV SRVVibOe, VXch aV ORQg-WeUP bRQdV. ThiV ZRXOd eQVXUe WhaW each 
geQeUaWiRQ OeaYeV Whe SOaQeW iQ QR ZRUVe cRQdiWiRQ WhaQ iW ZaV UeceiYed aQd gUaQWV VXbVeTXeQW 
geQeUaWiRQV eTXiWabOe acceVV WR iWV UeVRXUceV aQd beQefiWV.30 

OQe Qeed QRW ORRN fXUWheU WhaQ RQe Rf Whe PajRU achieYePeQWV Rf Whe iQWeUQaWiRQaO 
cRPPXQiW\ iQ UeachiQg a cRQVeQVXV RQ Whe SaWh WRZaUdV VXVWaiQabiOiW\, QaPeO\ Whe BUXQdWOaQd 
ReSRUW Rf Whe WRUOd CRPPiVViRQ RQ EQYiURQPeQW aQd DeYeORSPeQW (WCED).31 The WCED 
ZaV eVWabOiVhed iQ 1983 b\ Whe UN iQ RUdeU WR addUeVV cRQceUQV RYeU Whe ¶acceOeUaWiQg 
deWeUiRUaWiRQ Rf Whe hXPaQ eQYiURQPeQW aQd QaWXUaO UeVRXUceV· aQd WR ¶SURSRVe ORQg-WeUP 
eQYiURQPeQWaO VWUaWegieV fRU achieYiQg VXVWaiQabOe deYeORSPeQW b\ Whe \eaU 2000 aQd 
be\RQd·.32 IQ dRiQg VR, Whe UN UecRgQiVed WhaW eQYiURQPeQWaO iVVXeV aUe gORbaOO\ UeOeYaQW aQd 
WheUefRUe WhaW iW ZaV QeceVVaU\ fRU aOO SWaWeV WR eVWabOiVh SROicieV RQ VXVWaiQabOe deYeORSPeQW. 
ThiV defiQiWiRQ Rf VXVWaiQabOe deYeORSPeQW eQWaiOV ¶deYeORSPeQW WhaW PeeWV Whe QeedV Rf Whe 
SUeVeQW ZiWhRXW cRPSURPiViQg Whe abiOiW\ Rf fXWXUe geQeUaWiRQV WR PeeW WheiU RZQ QeedV·, 33 
aQd cOeaUO\ VhRZV WhaW Whe diVcXVViRQ RQ VXVWaiQabiOiW\ iV RQe Rf RXU UeVSRQVibiOiWieV aQd dXWieV 
WR fXWXUe geQeUaWiRQV. SiQce iWV cUeaWiRQ, Whe BUXQdWOaQd ReSRUW haV VeUYed aV Whe baViV fRU 
diVcXVViRQV RQ bRWh fXWXUe geQeUaWiRQV aQd VXVWaiQabiOiW\.  

 
25  WeiVV eW aO (Q 23) 52; WeiVV (Q 23) ch 12. 
26  WeiVV eW aO (Q 23) 20. 
27  WeiVV eW aO (Q 23) 52; WeiVV (Q 23) ch 12. 
28  ibid 21.  
29  ibid 21. 
30  ibid. 
31  GUR HaUOeP BUXQdWOaQd, ¶ReSRUW Rf Whe WRUOd CRPPiVViRQ RQ EQYiURQPeQW aQd DeYeORSPeQW: OXU 

CRPPRQ FXWXUe· (1987) UN DRc A/42/427; LRWhaU G�QdOiQg, ¶OXU ReVSRQVibiOiW\ WR FXWXUe GeQeUaWiRQV· 
(1990) 84(1) AJIL 207, 208; The UeSRUW aiPed WR ePXOaWe Whe VSiUiW Rf Whe SWRcNhROP CRQfeUeQce, Zhich had 
iQWURdXced eQYiURQPeQWaO cRQceUQV iQWR Whe iQWeUQaWiRQaO SROiWicaO VSheUe, aQd diVcXVVed Whe eQYiURQPeQW aQd 
deYeORSPeQW aV a ViQgOe iVVXe. 

32  UQiWed NaWiRQV, ¶ReSRUW Rf Whe WRUOd CRPPiVViRQ RQ EQYiURQPeQW aQd DeYeORSPeQW ² OXU CRPPRQ 
FXWXUe· (UQiWed NaWiRQV, 2000) aYaiOabOe aW <VXVWaiQabOedeYeORSPeQW.XQ.RUg/PiOeVWRQeV/Zced> acceVVed 1 
JXQe 2019; IDRC, ¶BUXQdWOaQd CRPPiVViRQ/ CRPPiVViRQ BUXQdWOaQd (WCED)· (IDRC DigiWaO LibUaU\, 
2015) aYaiOabOe aW <idO-bQc-idUc.dVSacediUecW.RUg/haQdOe/10625/53401> acceVVed 1 JXQe 2019. 

33  BUXQdWOaQd (Q 31). 
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AV afRUePeQWiRQed, iQWeUgeQeUaWiRQaO eTXiW\ SURYideV fRU Whe UecRgQiWiRQ Rf Whe 
iQWeUeVWV Rf fXWXUe geQeUaWiRQV aQd caQ be VeeQ aV aQ e[WeQViRQ Rf iQWeUeVW WheRU\ aQd Whe 
e[SUeVViRQ Rf Whe VSecific UighWV RZed WR fXWXUe geQeUaWiRQV b\ SUeVeQW geQeUaWiRQV, QaPeO\ 
WhaW fXWXUe geQeUaWiRQV PXVW UeceiYe Whe SOaQeW iQ QR ZRUVe cRQdiWiRQ WhaQ iW ZaV SUeYiRXVO\ 
UeceiYed aQd haYe eTXiWabOe acceVV WR iWV UeVRXUceV. TheUe aUe cOeaU SaUaOOeOV WR Whe QRWiRQ Rf 
VXVWaiQabiOiW\ aV e[SOaiQed abRYe, ZiWh bRWh QRWiRQV hROdiQg ViPiOaU RbjecWiYeV aQd beiQg 
iQWUiQVicaOO\ OiQNed WR each RWheU aQd WR hXPaQ UighWV. WiWh WhiV, aQd Whe iPSOicaWiRQV Rf Whe 
SUiQciSOeV Rf iQWeUgeQeUaWiRQaO eTXiW\, VXch aV Whe cRQVeUYaWiRQ Rf acceVV, iQ PiQd, iW becRPeV 
cOeaU WhaW iQWeUgeQeUaWiRQaO eTXiW\ iV iQcRPSaWibOe ZiWh ¶ZeaN VXVWaiQabiOiW\·, giYeQ iWV 
iQeTXiWabOe UediVWUibXWiRQ.34 The BUXQdWOaQd defiQiWiRQ, cRPbiQed ZiWh Whe QRWiRQ Rf eTXiW\, 
SRiQWV iQ Whe diUecWiRQ Rf VWURQg VXVWaiQabiOiW\.35   

ETXiW\ SURYideV WhaW each geQeUaWiRQ haV Whe RbOigaWiRQ WR cRQVeUYe aQd SURWecW Whe 
eQYiURQPeQW fRU Whe XVe aQd beQefiW Rf bRWh SUeVeQW aQd fXWXUe geQeUaWiRQV.36 TheUefRUe, ZheQ 
cRQWePSOaWiQg eQYiURQPeQWaO VXVWaiQabiOiW\, Ze PXVW UecaOO WhaW Whe ceQWUaO WeQeW behiQd iW iV 
WhaW ZhiOe Whe QeedV Rf Whe SUeVeQW aUe beiQg PeW, ZiWh Whe XVe Rf eQYiURQPeQWaO facWRUV, iW 
PXVW aOVR be eQVXUed WhaW Whe abiOiW\ Rf fXWXUe geQeUaWiRQV WR beQefiW fURP a heaOWh\, UeVRXUcefXO 
eQYiURQPeQW iV QRW beiQg cRQceded. AccRUdiQgO\, Whe WCED RXWOiQed a OiVW Rf OegaO SUiQciSOeV, 
iQcOXdiQg Whe UighW WR a heaOWh\ eQYiURQPeQW aV a fXQdaPeQWaO UighW, Zhich iQYROYed Whe 
RbOigaWiRQ WR cRQVeUYe Whe eQYiURQPeQW fRU SUeVeQW aQd fXWXUe geQeUaWiRQV.37  

HRZeYeU, Whe idea Rf SUeVeUYiQg Whe eQYiURQPeQW fRU Whe XVe Rf SUeVeQW aQd fXWXUe 
geQeUaWiRQV e[iVWed ORQg befRUe Whe BUXQdWOaQd ReSRUW ZaV SXbOiVhed. FRU iQVWaQce, fROORZiQg 
Whe SWRcNhROP DecOaUaWiRQ, Whe Qeed WR SURWecW Whe eQYiURQPeQW iQ Whe iQWeUeVWV Rf SUeVeQW aQd 
fXWXUe geQeUaWiRQV ZaV PeQWiRQed VeYeUaO WiPeV iQ ReVROXWiRQV Rf Whe UN GeQeUaO AVVePbO\.38 
MRUeRYeU, Whe VigQificaQce Rf fXWXUe geQeUaWiRQV ZiWhiQ Whe QRWiRQ Rf VXVWaiQabiOiW\ ZaV 
cRQVideUed iQ Whe HXPaQ DeYeORSPeQW ReSRUW 1994.39 LaWeU, iQ 1995, Whe CRSeQhageQ 
DecOaUaWiRQ RQ SRciaO DeYeORSPeQW UePiQded Whe iQWeUQaWiRQaO cRPPXQiW\ Rf iWV 
¶UeVSRQVibiOiW\ WR eQVXUe iQWeUgeQeUaWiRQaO eQYiURQPeQWaO eTXiW\ b\ VXVWaiQabOe XVe Rf 
eQYiURQPeQW.·40 FXUWheU, WhURXgh Whe iQcOXViRQ Rf VXVWaiQabiOiW\ aV a gXidiQg SUiQciSOe Rf Whe 
PaUiV AgUeePeQW, fXWXUe geQeUaWiRQV caQ be VeeQ aV beQeficiaUieV Rf VXVWaiQabiOiW\.41 WhiOe Whe 
PaUiV AgUeePeQW dReV QRW e[SOiciWO\ PeQWiRQ fXWXUe geQeUaWiRQV, iW iQcOXdeV OaQgXage Zhich 

 
34  SXPPeUV aQd SPiWh (Q 8) 725. 
35  PeWeU LaZUeQce (Q 2) 29. 
36  See, iQ geQeUaO, EdiWh BURZQ WeiVV, IQ FDLUQHVV WR FXWXUH GHQHUDWLRQV: IQWHUQDWLRQDO LDZ, CRPPRQ PDWULPRQ\, DQG 

IQWHUJHQHUDWLRQDO ETXLW\ (UQiWed NaWiRQV PUeVV 1989). 
37  ibid; E[SeUW GURXS RQ EQYiURQPeQWaO LaZ Rf Whe WRUOd CRPPiVViRQ RQ EQYiURQPeQW aQd DeYeORSPeQW, 

EQYLURQPHQWDO PURWHFWLRQ DQG SXVWDLQDEOH DHYHORSPHQW: LHJDO PULQFLSOHV DQG RHFRPPHQGDWLRQV (GUahaP & 
TURWPaQ/MaUWiQXV NijhRff 1987) 25²33. 

38  HiVWRUicaO UeVSRQVibiOiW\ Rf SWaWeV fRU Whe SUeVeUYaWiRQ Rf QaWXUe fRU SUeVeQW aQd fXWXUe geQeUaWiRQV: UNGA 
ReV 38/5 (30 OcWRbeU 1980) UN DRc A/RES/35/8; aQd ReVROXWiRQV: UNGA ReV 42/186 (11 DecePbeU 
1987) UN DRc A/RES/42/186; UNGA ReV 43/53 (6 DecePbeU 1988) UN DRc A/RES/43/53; UNGA ReV 
44/207 (22 DecePbeU 1989) UN DRc A/RES/44/207. 

39  UQiWed NaWiRQV DeYeORSPeQW PURgUaPPe, HXPDQ DHYHORSPHQW RHSRUW 1994 (OUP 1994). 
40  UNGA, ¶CRSeQhageQ DecOaUaWiRQ RQ SRciaO DeYeORSPeQW· (14 MaUch 1995) UN DRc A/CONF.166/9, 

SUiQciSOe 26(b). 
41  BUidgiW LeZiV, ¶The RighWV Rf FXWXUe GeQeUaWiRQV ZiWhiQ Whe PRVW-PaUiV COiPaWe RegiPe· (2018) 7 

TUaQVQaWiRQaO EQYiURQPeQWaO LaZ 69, 83; PaUiV AgUeePeQW (Q 7) PUeaPbOe SaUaV 8, 16, AUWV 2, 4, 5, 6, 7, 8, 
10. 
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cRXOd be iQWeUSUeWed aV ¶bUiQgiQg Whe UighWV Rf fXWXUe geQeUaWiRQV ZiWhiQ Whe VcRSe Rf SWaWeV· 
RbOigaWiRQV·.42 SWaWeV aUe iQdiUecWO\ UeTXiUed WR cRQVideU Whe fXWXUe iPSacWV Rf WheiU SROicieV, 
SRWeQWiaOO\ haYiQg Whe XOWiPaWe effecW Rf SURPRWiQg aQd SURWecWiQg Whe UighWV Rf fXWXUe 
geQeUaWiRQV, if eYeQ jXVW iPSOiciWO\.43 NRQeWheOeVV, ZhiOe WhiV iV a SURgUeVViYe VWeS, iW VWiOO faOOV 
VhRUW Rf ZhaW iV WUXO\ UeTXiUed iQ RUdeU WR adeTXaWeO\ SURWecW Whe UighWV aQd iQWeUeVWV Rf fXWXUe 
geQeUaWiRQV. A gUeaWeU diVcXVViRQ Rf Whe iPSOicaWiRQV Rf ceUWaiQ ZRUdiQg aQd iQcOXViRQV ZiWhiQ 
Whe PaUiV AgUeePeQW·V SUeaPbOe ZiOO be cRYeUed iQ SecWiRQ V.  

 
III. AQ IQWHUQDWLRQDO RLJKW WR D HHDOWK\ EQYLURQPHQW IRU FXWXUH GHQHUDWLRQV 
DV DQ EQJLQH RI EQYLURQPHQWDO SXVWDLQDELOLW\  
AV Whe iPSOicaWiRQV Rf gORbaO eQYiURQPeQWaO chaQge aQd VXVWaiQabiOiW\ aUe iQheUeQWO\ ORQg-
WeUP, Ze aUe UeTXiUed WR addUeVV WheVe iVVXeV aORQgVide iQWeUgeQeUaWiRQaO jXVWice, giYeQ WhaW 
Whe\ VSaQ VeYeUaO geQeUaWiRQV. The idea Rf a UighW WR a heaOWh\ eQYiURQPeQW iV deYeORSed fURP 
Whe iQWeUUeOaWiRQ beWZeeQ eQYiURQPeQWaO SURWecWiRQ, hXPaQ UighWV SURWecWiRQ aQd 
VXVWaiQabiOiW\. We caQ gR RQe VWeS fXUWheU ZiWh Whe idea Rf VXVWaiQabiOiW\ aW Whe fRUefURQW, 
OeadiQg WR Whe idea WhaW ViQce ¶aOO· hXPaQ beiQgV aUe eQWiWOed WR VXch UighWV aQd SURWecWiRQ, 
WheUe iV QR WUXe UeaVRQ fRU fXWXUe hXPaQ beiQgV WR be e[cOXded fURP WhiV PechaQiVP RU V\VWeP. 
FRU iQVWaQce, Whe RiR DecOaUaWiRQ RQ EQYiURQPeQW aQd DeYeORSPeQW (RiR DecOaUaWiRQ) 
UeaffiUPed Whe SUiQciSOeV Rf Whe SWRcNhROP CRQfeUeQce. WhiOe iW did QRW e[SUeVVO\ SURYide fRU 
Whe UighW WR a heaOWh\ eQYiURQPeQW, iW e[SUeVVeV aQ eYROXWiRQ Rf Whe cRQceSW Rf Whe UighW WR a 
heaOWh\ eQYiURQPeQW, WUaQVOaWed iQWR Whe SUiQciSOe Rf VXVWaiQabOe deYeORSPeQW cRPSRViQg Whe 
UighWV Rf fXWXUe geQeUaWiRQV.44 MRUeRYeU, Whe iPSacW Rf eQYiURQPeQWaO haUPV ZiOO be PRVWO\ 
feOW b\ XQbRUQ geQeUaWiRQV, Zhich ZiOO face iUUeYeUVibOe haUP WR WheiU eQYiURQPeQW: 
 

EQYiURQPeQWaO cRQdiWiRQV heOS deWeUPiQe ZheWheU SeRSOe aUe heaOWh\ RU QRW, aQd hRZ ORQg 
Whe\ OiYe. The\ caQ affecW UeSURdXcWiYe heaOWh aQd chRiceV, aQd Whe\ caQ heOS deWeUPiQe 
SURVSecWV fRU VRciaO cRheViRQ aQd ecRQRPic gURZWh, ZiWh fXUWheU effecWV RQ heaOWh. ChaQgeV iQ 
Whe eQYiURQPeQW ² SROOXWiRQ aQd degUadaWiRQ, cOiPaWe chaQge, e[WUePeV Rf ZeaWheU ² aOVR 
chaQge SURVSecWV fRU heaOWh aQd deYeORSPeQW.45  
 

IQ addiWiRQ, iW caQ be SRViWed WhaW Whe cRQceSW Rf VXVWaiQabiOiW\ iQcRUSRUaWeV Whe QRWiRQ Rf a 
UighW WR a heaOWh\ eQYiURQPeQW, aV iW iV XQdeQiabOe WhaW baVic eQYiURQPeQWaO heaOWh iV QeceVVaU\ 
fRU Whe eQjR\PeQW aQd e[eUciVe Rf aOUead\ UecRgQiVed hXPaQ UighWV, Whe RYeUaOO fXQcWiRQiQg Rf 
Whe biRVSheUe aQd aOO aVSecWV Rf hXPaQ VXUYiYaO.46 TheUefRUe, eQYiURQPeQWaO degUadaWiRQ ZiOO 
iQWeUfeUe ZiWh fXQdaPeQWaO hXPaQ UighWV WR Whe e[WeQW WhaW WhRVe UighWV becRPe YiROaWed.47 AV 

 
42  LeZiV (Q 41) 72. 
43  ibid 83.  
44  UNGA ¶ReSRUW Rf Whe UQiWed NaWiRQV CRQfeUeQce RQ EQYiURQPeQW aQd DeYeORSPeQW· (28 SeSWePbeU 1992) 

UN DRc A/CONF.151/26, SUiQciSOe 1. 
45  AOe[ MaUVhaOO eW aO (edV), FRRWSULQWV DQG MLOHVWRQHV: PRSXODWLRQ DQG EQYLURQPHQWDO CKDQJH (UNFPA 2001). 
46  DiQah SheOWRQ, ¶HXPaQ RighWV, EQYiURQPeQWaO RighWV, aQd Whe RighW WR EQYiURQPeQW· (1991) 28 SWaQfRUd 

JRXUQaO Rf IQWeUQaWiRQaO LaZ 103, 112. 
47  ibid - accRUdiQg WR SheOWRQ, ¶Whe hXPaQ UighWV diUecWO\ WhUeaWeQed b\ eQYiURQPeQWaO deWeUiRUaWiRQ iQcOXde Whe 

UighW WR Oife, Whe UighW WR heaOWh, Whe UighW WR SUiYac\, Whe UighW WR VXiWabOe ZRUNiQg cRQdiWiRQV, Whe UighW WR aQ 
adeTXaWe VWaQdaUd Rf OiYiQg, aQd UighWV WR SROiWicaO SaUWiciSaWiRQ aQd iQfRUPaWiRQ.·. 
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a cRQVeTXeQce, UighWV aQd RbOigaWiRQV haYe beeQ SURgUeVViYeO\ fRUPXOaWed iQ RUdeU WR addUeVV 
VXch eQYiURQPeQWaO iPSacW, OeadiQg WR QeZ cRQceSWV aQd SUiQciSOeV ePeUgiQg. IW iV eYideQW, 
WheQ, WhaW iQ RUdeU WR SUeYeQW eQYiURQPeQWaO daPage, iW becRPeV QeceVVaU\ WR eVWabOiVh a UighW 
WR a ¶heaOWh\· eQYiURQPeQW WR hXPaQ beiQgV, iQcOXdiQg WhRVe Rf fXWXUe geQeUaWiRQV, iQ a OegaOO\ 
biQdiQg iQWeUQaWiRQaO iQVWUXPeQW.  

TUadiWiRQaOO\, iQWeUQaWiRQaO hXPaQ UighWV OaZ aQd iQWeUQaWiRQaO eQYiURQPeQWaO OaZ aUe 
VeSaUaWe, aQd iQWeUQaWiRQaO hXPaQ UighWV OaZ haV QRW iQcOXded Whe eQYiURQPeQW aV a diVWiQcW 
UighW, deVSiWe eYideQce WhaW a degUaded eQYiURQPeQW WhUeaWeQV WUadiWiRQaO hXPaQ UighWV.48 
RaWheU, iW iQYROYeV RWheU UighWV Zhich Pa\ be YiROaWed b\ eQYiURQPeQWaOO\ haUPfXO acWiRQ, 
VXch aV Whe UighWV WR Oife aQd heaOWh,49 aQd WhRVe Zhich deSeQd XSRQ a heaOWh\ aQd VWabOe 
eQYiURQPeQW iQ WeUPV Rf ¶ZaWeU, fRRd aQd VheOWeU·.50 TheUefRUe, a ORgicaO cRQcOXViRQ iV Whe 
cUeaWiRQ Rf aQ iQWeUQaWiRQaO UighW WR a ¶heaOWh\· eQYiURQPeQW fRU fXWXUe geQeUaWiRQV aV aQ 
aWWePSW WR UeiQfRUce eQYiURQPeQWaO VXVWaiQabiOiW\ aQd SURWecW Whe UighWV Rf SeRSOe WhURXgh a 
UighW Zhich eQcRPSaVVeV bRWh eQYiURQPeQWaO aQd hXPaQ aVSecWV. IW iV SRVVibOe WR aUgXe WhaW 
Whe UighW WR a heaOWh\ eQYiURQPeQW caQ be YieZed aV aQ ¶iQWeUSUeWed· UighW, ie VWePPiQg fURP 
e[iVWiQg UighWV, ViQce iW aOORZV fRU QeZ SURbOePV WR be addUeVVed ZiWhRXW aOWeUiQg Whe ¶VWaWXV 
TXR· Rf Whe iQWeUQaWiRQaO hXPaQ UighWV V\VWeP.51 HRZeYeU, WhiV dReV QRW caUU\ Whe QeceVVaU\ 
ZeighW RU biQdiQg OegaO VWaWXV Qeeded fRU VXch a UighW WR be effecWiYeO\ eQfRUced aQd 
iPSOePeQWed, giYeQ Whe Sace aW Zhich Whe UighW WR Oife aQd RWheU hXPaQ UighWV iV beiQg 
WhUeaWeQed b\ eQYiURQPeQWaO chaQgeV. The iQdeSeQdeQW UecRgQiWiRQ Rf WhiV UighW iQ aQ 
iQWeUQaWiRQaO iQVWUXPeQW VigQificaQWO\ affecWV iWV biQdiQg VWaWXV aQd SRWeQWiaO fRU OegaO 
UecRXUVe.52  

AV diVcXVVed iQ SecWiRQ II(b), a OegaOO\ biQdiQg iQWeUQaWiRQaO iQVWUXPeQW ZRXOd be Whe 
PRVW effecWiYe WRRO iQ deOiYeUiQg Whe QeceVVaU\ iQWeUQaWiRQaO cRPPiWPeQW UeTXiUed fRU 
iQWeUgeQeUaWiRQaO jXVWice. ThiV ZRXOd eQVXUe WhaW SWaWeV aUe abOe WR e[SOiciWO\ fRcXV RQ PeeWiQg 
Whe SUecRQdiWiRQV fRU VXVWaiQabiOiW\ aQd fXOO\ caSWXUe Whe WhUeaWV SRVed b\ WheVe deYeORSPeQWV, 
ZhiOe aOVR eQVXUiQg WhaW SWaWeV dR, iQ facW, PaiQWaiQ VRYeUeigQW\ iQ VRPe UegaUd; afWeU aOO, fRU 
Whe SWaWe WR be bRXQd WR RbOigaWiRQV XQdeU a PXOWiOaWeUaO WUeaW\, iW PXVW VigQ aQd UaWif\ Vaid 
SURYiViRQV. IW ZRXOd aOVR gXaUaQWee WhaW SWaWeV aUe heOd accRXQWabOe fRU WheiU eQYiURQPeQWaO 
acWiRQV ² ZiWh SRVVibOe cRQVeTXeQceV WR be faced if eQYiURQPeQWaO degUadaWiRQ iV caXVed WR aQ 
aOaUPiQg e[WeQW Zhich ZRXOd XQdeUPiQe Whe SUeVeUYaWiRQ Rf Whe eQYiURQPeQW fRU fXWXUe 
geQeUaWiRQV ² aQd fRU WacNOiQg eQYiURQPeQWaO VXVWaiQabiOiW\ iVVXeV, VXch aV cRQceUQV RYeU WUade 
cRPSeWiWiYeQeVV. If Whe VWUXcWXUaO chaOOeQgeV Rf Whe iQWeUQaWiRQaO OegaO VSheUe caQ be UeVROYed, 
WheUe iV QR SOaXVibOe UeaVRQ fRU Whe cUeaWiRQ aQd e[WeQViRQ Rf VXch a UighW WR be SURbOePaWic, aV 
iW haV aOUead\ beeQ cRQceiYed RQ bRWh QaWiRQaO aQd UegiRQaO OeYeOV.53 

OQe PighW aOVR aUgXe WhaW Whe PeaQiQg Rf a ¶heaOWh\· eQYiURQPeQW ZRXOd diffeU b\ 
SWaWe, Zhich ZRXOd QRW be iQcRUUecW. ThiV iV e[SUeVVed b\ Whe EXURSeaQ CRXUW Rf HXPaQ 
RighWV (ECWHR):  

 
 

48  LaZUeQce (Q 2) 27²29. 
49  SiPRQ CaQe\, ¶COiPaWe ChaQge, HXPaQ RighWV aQd MRUaO ThUeVhROd· iQ SWeSheQ HXPShUe\V (ed), HXPDQ 

RLJKWV DQG COLPDWH CKDQJH (CUP 2009) 167; LaZUeQce (Q 2) 27²29. 
50  RichaUd P HiVNeV, TKH HXPDQ RLJKWV WR D GUHHQ FXWXUH (CUP 2009) 39; LaZUeQce (Q 2). 
51  JeQQifeU A DRZQV, ¶A HeaOWh\ aQd EcRORgicaOO\ BaOaQced EQYiURQPeQW: AQ AUgXPeQW fRU a ThiUd 

GeQeUaWiRQ RighW· (1993) 3 DXNe JRXUQaO Rf CRPSaUaWiYe aQd IQWeUQaWiRQaO LaZ 351, 378. 
52  ibid.  
53  MLQRUV OSRVD Y SHFUHWDU\ RI WKH DHSDUWPHQW RI EQYLURQPHQW DQG NDWXUDO RHVRXUFHV (1994) 33 ILM 173. 
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NaWiRQaO aXWhRUiWieV aUe beVW SOaced WR PaNe deciViRQV RQ eQYiURQPeQWaO iVVXeV, Zhich RfWeQ 
haYe difficXOW VRciaO aQd WechQicaO aVSecWV. TheUefRUe, iQ UeachiQg iWV jXdgPeQWV, Whe CRXUW 
affRUdV Whe QaWiRQaO aXWhRUiWieV iQ SUiQciSOe a Zide diVcUeWiRQ.54  
 

ThiV diVcXVViRQ OeaYeV VeYeUaO SROic\ chRiceV WR be Pade b\ SWaWeV, VXch aV Whe ZeighW WR be 
giYeQ WR Whe e[SORiWaWiRQ Rf QaWXUaO UeVRXUceV RYeU Whe SURWecWiRQ Rf QaWXUe. TheVe chRiceV 
ZRXOd OiNeO\ UeVXOW iQ Zide diYeUViWieV Rf SROic\ aQd iQWeUSUeWaWiRQ aPRQg SWaWeV, ViQce each 
SWaWe ZRXOd SXUVXe iWV RZQ SUiRUiWieV, Zhich ZRXOd be PRdeUaWed RQO\ WR VRPe e[WeQW b\ 
VSecific iQWeUQaWiRQaO WUeaWieV.55 

SRPe Pa\ aOVR TXeVWiRQ Zh\ iW iV QeceVVaU\ fRU WheUe WR be a UighW WR a ¶heaOWh\ 
eQYiURQPeQW·. SeYeUaO VchROaUV aUgXe WhaW a ¶deceQW eQYiURQPeQW· iV WRR aQWhURSRceQWUic aQd 
XQceUWaiQ aV a cRQceSW, aQd WhaW iWV e[SOaQaWiRQ iV, iQ facW, XQQeceVVaU\ giYeQ Whe e[WeQW WR 
Zhich iQWeUQaWiRQaO OaZ haV aOUead\ addUeVVed eQYiURQPeQWaO SURbOePV.56 FXUWheU, WheUe iV 
OiWWOe iQWeUQaWiRQaO cRQVeQVXV RQ Whe PRVW aSSURSUiaWe WeUPiQRORg\ WR ePSOR\ iQ OegaO 
dRcXPeQWV. FRU iQVWaQce, Whe UN SXb-CRPPiVViRQ RQ Whe PUeYeQWiRQ Rf DiVcUiPiQaWiRQ aQd 
PURWecWiRQ Rf MiQRUiWieV XVed YaU\iQg WeUPV, UefeUUiQg WR Whe UighW WR a ¶heaOWh\ aQd fORXUiVhiQg 
eQYiURQPeQW· (IQWURdXcWiRQ) RU WR a ¶VaWiVfacWRU\ eQYiURQPeQW· (ChaSWeUV I, IV, VI) iQ iWV 
UeSRUW, aQd WR Whe UighW WR a ¶VecXUe, heaOWh\ aQd ecRORgicaOO\ VRXQd eQYiURQPeQW· iQ Whe dUafW 
SUiQciSOeV.57 SiPiOaUO\, PUiQciSOe 1 Rf Whe SWRcNhROP DecOaUaWiRQ PeQWiRQV aQ ¶eQYiURQPeQW Rf 
a TXaOiW\ WhaW SeUPiWV a Oife Rf digQiW\ aQd ZeOO-beiQg·,58 ZhiOe AUWicOe 24 Rf Whe AfUicaQ ChaUWeU 
RQ HXPaQ aQd PeRSOeV· RighWV (AfUicaQ ChaUWeU) UefeUV WR a ¶geQeUaO VaWiVfacWRU\ eQYiURQPeQW 
faYRUabOe WR WheiU deYeORSPeQW·.59 NRWabO\, Whe AfUicaQ ChaUWeU iV Whe fiUVW iQWeUQaWiRQaO WUeaW\ 
WR UecRgQiVe a UighW WR a heaOWh\ eQYiURQPeQW.60 ThiV SURYiViRQ ZaV iQcOXded WR acNQRZOedge 
WhaW a ¶VaWiVfacWRU\· eQYiURQPeQW iV iPSRUWaQW fRU Whe deYeORSPeQW aQd UeaOiVaWiRQ Rf RWheU 
hXPaQ UighWV iQ AfUica.61 LaWeU, Whe ReYiVed AfUicaQ CRQYeQWiRQ RQ Whe CRQVeUYaWiRQ Rf 
NaWXUe aQd NaWXUaO ReVRXUceV RXWOiQed YaUiRXV SWaWe RbOigaWiRQV, iQcOXdiQg WhaW Rf cUeaWiQg 
¶SUeYeQWiYe PeaVXUeV aQd Whe aSSOicaWiRQ Rf Whe SUecaXWiRQaU\ SUiQciSOe, aQd ZiWh dXe UegaUd 

 
54  AOaQ BR\Oe, ¶HXPaQ RighWV aQd Whe EQYiURQPeQW: WheUe Ne[W?· (2012) 23(3) EJIL 613, 627. 
55  ibid.  
56  AOaQ BR\Oe, ¶The RROe Rf IQWeUQaWiRQaO HXPaQ RighWV LaZ aQd Whe PURWecWiRQ Rf Whe EQYiURQPeQW· iQ AOaQ 

BR\Oe aQd MichaeO AQdeUVRQ (edV), HXPDQ RLJKWV ASSURDFKHV WR EQYLURQPHQWDO PURWHFWLRQ (COaUeQdRQ PUeVV 
1998).  

57  FaWPa ZRhUa KVeQWiQi, ¶ReYieZ Rf FXUWheU DeYeORSPeQWV iQ FieOdV ZiWh Zhich Whe SXb-CRPPiVViRQ haV beeQ 
CRQceUQed: HXPaQ RighWV aQd Whe EQYiURQPeQW· (UNHRC, 6 JXO\ 1994) UN DRc E/CN.4/1994/9, AQQe[ 
I (Whe DUafW DecOaUaWiRQ). 

58  UN CRQfeUeQce RQ Whe HXPaQ EQYiURQPeQW, ¶SWRcNhROP DecOaUaWiRQ Rf Whe UQiWed NaWiRQV CRQfeUeQce RQ 
Whe HXPaQ EQYiURQPeQW· (16 JXQe 1972) UN DRc A/CONF.48/14/ReY 1, SUiQciSOe 1. 

59  AfUicaQ ChaUWeU RQ HXPaQ aQd PeRSOeV· RighWV (adRSWed 27 JXQe 1981, eQWeUed iQWR fRUce 21 OcWRbeU 1986) 
1520 UNTS 218 (AfUicaQ ChaUWeU), aUW 24. 

60  ibid. 
61  LiOiaQ CheQZi, ¶The RighW WR a SaWiVfacWRU\, HeaOWh\, aQd SXVWaiQabOe EQYiURQPeQW iQ Whe AfUicaQ RegiRQaO 

HXPaQ RighWV S\VWeP· iQ JRhQ H KQR[ aQd RaPiQ PejaQ (edV), TKH HXPDQ RLJKW WR D HHDOWK\ EQYLURQPHQW 
(CUP 2018); EPeNa PRO\caUS APechi, ¶EQhaQciQg EQYiURQPeQWaO PURWecWiRQ aQd SRciR-EcRQRPic 
DeYeORSPeQW iQ AfUica: A FUeVh LRRN aW Whe RighW WR a GeQeUaO SaWiVfacWRU\ EQYiURQPeQW XQdeU Whe AfUicaQ 
ChaUWeU RQ HXPaQ aQd PeRSOeV· RighWV· (2009) 5(1) LaZ, EQYiURQPeQW aQd DeYeORSPeQW JRXUQaO 58, 62. 
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« iQ Whe iQWeUeVW Rf SUeVeQW aQd fXWXUe geQeUaWiRQV.·62 HRZeYeU, geQeUaOO\ VSeaNiQg, e[acW 
WeUPiQRORg\ iV QRW QeceVVaU\ iQ RUdeU WR accRPSOiVh a VeW gRaO RQce a UighW, PiQdfXO Rf 
iQWeUgeQeUaWiRQaO eTXiW\, Zhich aOORZV fRU Whe SURWecWiRQ Rf Whe eQYiURQPeQW fRU fXWXUe 
geQeUaWiRQV iV eVWabOiVhed. The UighW WR a heaOWh\ eQYiURQPeQW cRXOd be PeUeO\ XQdeUVWRRd WR 
PeaQ a ¶UighW WR aQ ecRORgicaOO\ baOaQced, VXVWaiQabOe, heaOWh\, cOeaQ, RU VaWiVfacWRU\ 
eQYiURQPeQW WhaW SeUPiWV heaOWh\ OiYiQg· fRU hXPaQ beiQgV RQ EaUWh.63 B\ cRQVideUiQg Whe 
iPSacW Rf eQYiURQPeQWaOO\ haUPfXO acWiYiWieV RQ RWheU hXPaQ UighWV, VXch aV Whe UighW WR Oife, 
Whe iQWeUQaWiRQaO cRPPXQiW\ ZiOO fRcXV RQ ZhaW PaWWeUV PRVW ² Whe SUeYeQWiRQ Rf 
eQYiURQPeQWaO haUP aQd Whe SURWecWiRQ Rf ceUWaiQ YaOXeV. ThiV aSSURach WR cUeaWiQg a UighW 
aYRidV Whe Qeed fRU e[SOiciW WeUPiQRORg\, VXch aV a ¶VaWiVfacWRU\· RU ¶deceQW· eQYiURQPeQW. 
IQVWead, iW aOORZV a cRXUW WR baOaQce SWaWeV· UighW WR deYeORSPeQW aQd Whe UeVSecW fRU 
cRQYeQWiRQaO UighWV.64 

 
IV. TKH DHYHORSPHQW DQG CXUUHQW SWDWXV RI FXWXUH GHQHUDWLRQV DQG D RLJKW 
WR D HHDOWK\ EQYLURQPHQW LQ IQWHUQDWLRQDO EQYLURQPHQWDO LDZ 
HaYiQg eVWabOiVhed Whe UeOeYaQce Rf iQWeUQaWiRQaO OaZ aV UegaUdV Whe e[iVWeQce Rf Whe UighW Rf 
fXWXUe geQeUaWiRQV WR a heaOWh\ eQYiURQPeQW, iW iV QRZ WiPe WR deOYe iQWR Whe deYeORSPeQW aQd 
cXUUeQW VWaWXV Rf fXWXUe geQeUaWiRQV aQd a heaOWh\ eQYiURQPeQW ZiWhiQ iQWeUQaWiRQaO OaZ aQd 
deWeUPiQe ZheWheU VXch a UighW cXUUeQWO\ e[iVWV.  

 
A. IQWHUQDWLRQDO IQVWUXPHQWV  
SiQce Whe Pid-1940V, SWaWeV haYe heOd cRQceUQ fRU fXWXUe geQeUaWiRQV ZiWhiQ bRWh QaWiRQaO aQd 
iQWeUQaWiRQaO OegaO dRcXPeQWV, RfWeQ iQcOXdiQg SURYiViRQV ZiWhiQ cRQYeQWiRQV aQd decOaUaWiRQV 
Zhich VhaUe Whe iQWeQWiRQ WR SURWecW fXWXUe geQeUaWiRQV.65 FRU iQVWaQce, Whe 1945 UQiWed 

 
62  AfUicaQ CRQYeQWiRQ RQ Whe CRQVeUYaWiRQ Rf NaWXUe aQd NaWXUaO ReVRXUceV (adRSWed 7 MaUch 2017) 

<aX.iQW/ViWeV/defaXOW/fiOeV/WUeaWieV/7782-WUeaW\-0029_- 
_UeYiVed_afUicaQ_cRQYeQWiRQ_RQ_Whe_cRQVeUYaWiRQ_Rf_QaWXUe_aQd_QaWXUaO_UeVRXUceV_e.Sdf> acceVVed 1 
JXQe 2019, aUW 4. 

63  LRXiV J KRW]p, ¶IQ SeaUch Rf a RighW WR a HeaOWh\ EQYiURQPeQW iQ IQWeUQaWiRQaO LaZ· iQ JRhQ H KQR[ aQd 
RaPiQ PejaQ (edV), TKH HXPDQ RLJKW WR D HHDOWK\ EQYLURQPHQW (CUP 2018) 136. 

64  BR\Oe (Q 56) 627. 
65  WeiVV (Q 23); EdiWh BURZQ WeiVV (ed), EQYLURQPHQWDO FKDQJH DQG LQWHUQDWLRQDO ODZ: NHZ FKDOOHQJHV DQG GLPHQVLRQV 

(UQiWed NaWiRQV UQiYeUViW\ PUeVV 1992) ch 12; Whe UQiWed NaWiRQV ChaUWeU, Whe PUeaPbOe WR Whe UQiYeUVaO 
DecOaUaWiRQ Rf HXPaQ RighWV, Whe IQWeUQaWiRQaO CRYeQaQW RQ CiYiO aQd PROiWicaO RighWV, Whe CRQYeQWiRQ RQ 
Whe PUeYeQWiRQ aQd PXQiVhPeQW Rf Whe CUiPe Rf GeQRcide, Whe APeUicaQ DecOaUaWiRQ RQ Whe RighWV aQd 
DXWieV Rf MaQ, Whe DecOaUaWiRQ RQ Whe EOiPiQaWiRQ Rf DiVcUiPiQaWiRQ agaiQVW WRPeQ, Whe DecOaUaWiRQ RQ 
Whe RighWV Rf Whe ChiOd, aQd PaQ\ RWheU hXPaQ UighWV dRcXPeQWV cRQWaiQ SURYiViRQV cRQceUQiQg Whe digQiW\ 
Rf aOO PePbeUV Rf hXPaQ VRcieW\ iQ aQ eTXaOiW\ Rf UighWV WhaW e[WeQdV iQ WiPe aV ZeOO aV VSace; RWheU 
iQWeUQaWiRQaO agUeePeQWV aQd decOaUaWiRQV WhaW PaNe UefeUeQce WR fXWXUe geQeUaWiRQV aUe Whe IQWeUQaWiRQaO 
CRQYeQWiRQ fRU Whe RegXOaWiRQ Rf WhaOiQg (1946), CRQYeQWiRQ RQ IQWeUQaWiRQaO TUade iQ EQdaQgeUed SSecieV 
Rf WiOd FaXQa aQd FORUa (CITES, 1975), AfUicaQ CRQYeQWiRQ RQ Whe CRQVeUYaWiRQ Rf NaWXUe aQd NaWXUaO 
ReVRXUceV (1968), CRQYeQWiRQ RQ Whe PURhibiWiRQ Rf MiOiWaU\ RU aQ\ OWheU HRVWiOe UVe Rf EQYiURQPeQWaO 
MRdificaWiRQ TechQiTXeV (1976), BRQQ CRQYeQWiRQ RQ Whe CRQVeUYaWiRQ Rf MigUaWRU\ SSecieV Rf WiOd 
AQiPaOV (1979), BeUQe 24 A/68/[.. CRQYeQWiRQ RQ Whe CRQVeUYaWiRQ Rf EXURSeaQ WiOdOife aQd NaWXUaO 
HabiWaWV (1979), CRXQciO Rf EXURSe CRQYeQWiRQ fRU Whe PURWecWiRQ Rf Whe AUchiWecWXUaO HeUiWage Rf EXURSe 
(1985), ASEAN AgUeePeQW RQ Whe CRQVeUYaWiRQ Rf NaWXUe aQd NaWXUaO ReVRXUceV (1985), PaUiV CRQYeQWiRQ 
fRU Whe PURWecWiRQ Rf Whe MaUiQe EQYiURQPeQW Rf Whe NRUWh-EaVW AWOaQWic (1992), CRQYeQWiRQ RQ Whe 
TUaQVbRXQdaU\ EffecWV Rf IQdXVWUiaO AccideQWV (1992), UNECE CRQYeQWiRQ RQ Whe PURWecWiRQ aQd UVe Rf 
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NaWiRQV ChaUWeU·V PUeaPbOe VWaWeV: ¶Ze Whe SeRSOeV Rf Whe UQiWed NaWiRQV, deWeUPiQed WR VaYe 
VXcceediQg geQeUaWiRQV fURP Whe VcRXUge Rf ZaU·.66 IQ addiWiRQ, SWaWeV haYe aOVR VhRZQ e[SOiciW 
cRQceUQ fRU fXWXUe geQeUaWiRQV, VSecificaOO\ ZiWh UegaUdV WR Whe eQYiURQPeQW, fRU iQVWaQce iQ 
Whe 1982 WRUOd ChaUWeU fRU NaWXUe, aQd, PRUe SeUWiQeQWO\, Whe PUeaPbOe Rf Whe SWRcNhROP 
DecOaUaWiRQ Zhich VWaWeV WhaW ¶WR defeQd aQd iPSURYe Whe hXPaQ eQYiURQPeQW fRU SUeVeQW aQd 
fXWXUe geQeUaWiRQV haV becRPe aQ iPSeUaWiYe gRaO fRU PaQNiQd·67 aQd WhaW ¶Whe QaWXUaO 
UeVRXUceV Rf Whe EaUWh, iQcOXdiQg Whe aiU, ZaWeU, OaQd, fORUa aQd faXQa aQd eVSeciaOO\ 
UeSUeVeQWaWiYe VaPSOeV Rf QaWXUaO ecRV\VWePV, PXVW be VafegXaUded fRU Whe beQefiW Rf SUeVeQW 
aQd fXWXUe geQeUaWiRQV·.68 TheUe iV, WheUefRUe, a OiQN dUaZQ b\ Whe SWRcNhROP DecOaUaWiRQ 
beWZeeQ eQYiURQPeQWaO SURWecWiRQ aQd hXPaQ UighWV.69  

IW iV QRWabOe WhaW, ZhiOe VeYeUaO eQYiURQPeQWaO WUeaWieV UefeU WR bRWh SUeVeQW aQd fXWXUe 
geQeUaWiRQV, WhiV UefeUeQce iV RQO\ fRXQd ZiWhiQ WheiU UeVSecWiYe SUeaPbOeV.70 FRU iQVWaQce, Whe 
PaUiV AgUeePeQW SURYideV RQO\ RQe SUeaPbXOaU UefeUeQce WR hXPaQ UighWV aQd 
iQWeUgeQeUaWiRQaO eTXiW\.71 EaUOieU dUafWV Rf Whe QegRWiaWiQg We[W iQYROYed PXch PRUe ePRWiYe 
OaQgXage, aV iW cRQceUQed Whe iQWeUeVWV Rf fXWXUe geQeUaWiRQV; hRZeYeU, WheVe UefeUeQceV ZeUe 
UePRYed SUiRU WR Whe adRSWiRQ Rf Whe fiQaO agUeePeQW.72 FRU e[aPSOe, Whe dUafW We[W Rf AUWicOe 
2, Zhich VeW RXW Whe RbjecWiYe, iQiWiaOO\ iQcOXded RbOigaWiRQV WhaW SWaWeV VhRXOd addUeVV cOiPaWe 
chaQge ¶fRU Whe beQefiW Rf SUeVeQW aQd fXWXUe geQeUaWiRQV·.73 NRZ, aV iW iV ORcaWed iQ Whe 
PUeaPbOe, WhiV SaVVage dReV QRW haYe Whe VaPe biQdiQg QaWXUe aV if iW ZeUe iQ Whe RSeUaWiYe 
VecWiRQ.74 HRZeYeU, WheVe SUeaPbOeV caQ SURYide aVViVWaQce iQ XQdeUVWaQdiQg Whe RbjecW aQd 
SXUSRVe Rf a WUeaW\ iQ Whe SURceVV Rf iWV iQWeUSUeWaWiRQ.75 The\ aUe SaUW Rf Whe We[W Rf WheiU 

 
TUaQVbRXQdaU\, WaWeUcRXUVeV aQd IQWeUQaWiRQaO LaNeV (1992), NRUWh APeUicaQ AgUeePeQW RQ 
EQYiURQPeQWaO CRRSeUaWiRQ (1993), UNECE AaUhXV CRQYeQWiRQ RQ AcceVV WR IQfRUPaWiRQ, PXbOic 
PaUWiciSaWiRQ iQ DeciViRQ-PaNiQg aQd AcceVV WR JXVWice iQ EQYiURQPeQWaO MaWWeUV (1998), ChaUWeU Rf 
FXQdaPeQWaO RighWV Rf Whe EXURSeaQ UQiRQ (2000), SWRcNhROP CRQYeQWiRQ RQ PeUViVWeQW OUgaQic PROOXWaQWV 
(2001), WHO FUaPeZRUN CRQYeQWiRQ RQ TRbaccR CRQWURO (2003), VieQQa DecOaUaWiRQ aQd PURgUaPPe Rf 
AcWiRQ, WRUOd CRQfeUeQce RQ HXPaQ RighWV (1993), UNESCO UQiYeUVaO DecOaUaWiRQ RQ BiReWhicV aQd 
HXPaQ RighWV (2005), AQWaUcWic TUeaW\ (1959), AgUeePeQW GRYeUQiQg Whe AcWiYiWieV Rf SWaWeV RQ Whe MRRQ 
aQd OWheU CeOeVWiaO BRdieV (1979), UQiWed NaWiRQV CRQYeQWiRQ RQ Whe LaZ Rf Whe Sea (1982), UNESCO 
UQiYeUVaO DecOaUaWiRQ RQ Whe HXPaQ GeQRPe aQd HXPaQ RighWV (1997). 

66  ChaUWeU Rf Whe UQiWed NaWiRQV (adRSWed 26 JXQe 1945, eQWeUed iQWR fRUce 24 OcWRbeU 1945) 1 UNTS 16, 
SUeaPbOe. 

67  UN CRQfeUeQce RQ Whe HXPaQ EQYiURQPeQW, ¶SWRcNhROP DecOaUaWiRQ Rf Whe UQiWed NaWiRQV CRQfeUeQce RQ 
Whe HXPaQ EQYiURQPeQW· (16 JXQe 1972) UN DRc A/CONF.48/14/ReY 1 (SWRcNhROP DecOaUaWiRQ), 
SUeaPbOe, SaUa 6. 

68  ibid SUiQciSOe 2. 
69  DiQah SheOWRQ, ¶HXPaQ RighWV aQd Whe EQYiURQPeQW: WhaW SSecific EQYiURQPeQWaO RighWV HaYe BeeQ 

RecRgQi]ed?· (2006) 35 DeQYeU JRXUQaO Rf IQWeUQaWiRQaO LaZ aQd PROic\ 129, 130²34. 
70  CaWheUiQe RedgZeOO C, IQWHUJHQHUDWLRQDO WUXVWV DQG HQYLURQPHQWDO SURWHFWLRQ (MaQcheVWeU UQiYeUViW\ PUeVV 1999) 

115. 
71  PaUiV AgUeePeQW (adRSWed 12 DecePbeU 2015, eQWeUed iQWR fRUce 4 NRYePbeU 2016) UN DRc 

FCCC/CP/2015/10/Add1, SUeaPbOe. 
72  LeZiV (Q 41) 7²15. 
73  ibid.  
74  ibid; BeQRiW Ma\eU, ¶HXPaQ RighWV iQ Whe PaUiV AgUeePeQW· (2016) 6 COiPaWe LaZ, aW 113. 
75  LeZiV (Q 41) 7²15. 
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UeVSecWiYe WUeaWieV, defiQiQg iWV cRQWe[W aQd iQfOXeQciQg Whe UeadiQg Rf Whe We[W.76 PUeaPbOeV aUe 
PeaQW aV SaUW Rf Whe SUiPaU\ We[W, QRW PeUeO\ WR be ¶VXSSOePeQWaU\ PeaQV Rf iQWeUSUeWaWiRQ.·.77 
WhiOe SUeaPbOeV Pa\ QRW cUeaWe UighWV aQd RbOigaWiRQV, Whe\ aVViVW iQ Whe iQWeUSUeWaWiRQ Rf Whe 
SUeciVe WeUPV Rf WUeaWieV, ideQWif\ ZhaW Whe WUeaW\ aiPV WR accRPSOiVh RU VeW RXW aQd UefOecW 
cXUUeQW aWWiWXdeV WRZaUdV a ceUWaiQ VWaWe Rf affaiUV.78 

MRUeRYeU, Whe UNFCCC cRQWaiQV a UefeUeQce WR iQWeUgeQeUaWiRQaO eTXiW\, VWaWiQg WhaW 
Whe ¶PaUWieV VhRXOd SURWecW Whe cOiPaWe V\VWeP fRU Whe beQefiW Rf SUeVeQW aQd fXWXUe geQeUaWiRQV 
Rf hXPaQ NiQd«·.79 WhiOe iW aOVR SURYideV Whe SUiQciSOeV b\ Zhich SWaWeV VhRXOd be gXided, 
WheVe SUiQciSOeV aUe iQheUeQWO\ YagXe. FRU iQVWaQce, ¶eTXiW\· iV PeaQW WR be aSSOied iQ RUdeU fRU 
WheUe WR be baOaQce beWZeeQ Whe QeedV Rf Whe SUeVeQW aQd fXWXUe geQeUaWiRQV; hRZeYeU, ZhaW 
UePaiQV XQcOeaU iV ZheWheU Whe UefeUeQce WR ¶iQWeUgeQeUaWiRQaO eTXiW\· UefOecWV Whe idea WhaW each 
SeUVRQ·V iQWeUeVWV haYe eTXaO ZeighW UegaUdOeVV Rf ZheQ Whe\ haSSeQ WR be bRUQ.80  

DeVSiWe SWaWeV beiQg VRPeZhaW ZiOOiQg WR PaNe iQWeUQaWiRQaO cRPPiWPeQWV fRU Whe VaNe 
Rf fXWXUe geQeUaWiRQV, Whe OegaO UecRgQiWiRQ Rf WhiV UighW, RU aQ\ ViPiOaU RQe, haV beeQ hiQdeUed 
b\ Whe iQe[SOiciW ZRUdiQg Rf iQWeUQaWiRQaO OegaO iQVWUXPeQWV, Whe QRQ-biQdiQg QaWXUe Rf VRPe 
Rf WheVe OegaO iQVWUXPeQWV, a OacN Rf eQfRUcePeQW SURcedXUeV aQd OiPiWV iQ VcRSe aQd SUacWice. 
FXUWheU, Whe SUiQciSaO Rf e[SOiciW OegaO UecRgQiWiRQ Rf WhiV iQWeUgeQeUaWiRQaO UighW, ZiWh a heaOWh\ 
eQYiURQPeQW aW iWV cRUe, iV fRXQd PaiQO\ aW QaWiRQaO aQd UegiRQaO OeYeOV, iQ CRQVWiWXWiRQV, 
VWaWXWeV, aQd jXdiciaO deciViRQV.81  

HRZeYeU, UeceQW SiRQeeUiQg effRUWV iQ LaWiQ APeUica aQd Whe CaUibbeaQ haYe Oed WR Whe 
eVWabOiVhPeQW Rf The EVca]~ AgUeePeQW iQ 2018. The AgUeePeQW aiPV WR: 

 
gXaUaQWee Whe fXOO aQd effecWiYe iPSOePeQWaWiRQ « Rf Whe UighWV Rf acceVV WR eQYiURQPeQWaO 
iQfRUPaWiRQ, SXbOic SaUWiciSaWiRQ iQ Whe eQYiURQPeQWaO deciViRQ-PaNiQg SURceVV aQd acceVV WR 
jXVWice iQ eQYiURQPeQWaO PaWWeUV « cRQWUibXWiQg WR Whe SURWecWiRQ Rf Whe UighW « Rf SUeVeQW aQd 
fXWXUe geQeUaWiRQV WR OiYe iQ a heaOWh\ eQYiURQPeQW.82 
 

SWiOO, WZR \eaUV afWeU iWV cUeaWiRQ, RQO\ QiQe Rf Whe QeceVVaU\ eOeYeQ UaWificaWiRQV b\ LaWiQ 
APeUicaQ aQd CaUibbeaQ SWaWeV haYe beeQ aWWaiQed aW Whe WiPe Rf ZUiWiQg ² Whe PRVW UeceQW 
beiQg EcXadRU, iQ Ma\ 2020. 18 SWaWeV iQ WRWaO haYe VigQed Whe agUeePeQW. ThiV cXUUeQW QRQ-
eYeQW caQ be e[SOaiQed b\ YaUiRXV UeaVRQV, diVcXVVed beORZ, UegaUdiQg Whe heViWaQc\ Rf SWaWeV 
RQ aQ eYeQ ZideU iQWeUQaWiRQaO VcaOe WR UecRgQiVe Whe iVVXe aQd be SXbOicO\ accRXQWabOe, aORQg 
ZiWh Whe cXUUeQW PeaVXUeV iQ SOace aV a UeVXOW Rf Whe CRYid-19 cUiViV VORZiQg Whe Sace Rf SROiWicaO 
aQd OegaO acWiRQ.  

 
76  Ma[ H HXOPe, ¶PUeaPbOeV iQ TUeaW\ IQWeUSUeWaWiRQ· (2016) 164(5) UQiYeUViW\ Rf PeQQV\OYaQia LaZ ReYieZ 

1281, 1297²1299. 
77  ibid. 
78  JaQ KOabbeUV ¶TUeaWieV aQd TheiU PUeaPbOeV· iQ MichaeO J BRZPaQ aQd DiQR KUiWViRWiV (edV), CRQFHSWXDO DQG 

CRQWH[WXDO PHUVSHFWLYHV RQ WKH MRGHUQ LDZ RI TUHDWLHV (CUP 2018) 182²195. 
79  UQiWed NaWiRQV FUaPeZRUN CRQYeQWiRQ RQ COiPaWe ChaQge (adRSWed 9 Ma\ 1992, eQWeUed iQWR fRUce 21 

MaUch 1994) 1771 UNTS 107 (UNFCCC), aUW 3; LaZUeQce (Q 12) 110.  
80  LaZUeQce (Q 12) 110²111.  
81  ibid 29. 
82  RegiRQaO AgUeePeQW RQ AcceVV WR IQfRUPaWiRQ, PXbOic PaUWiciSaWiRQ aQd JXVWice iQ EQYiURQPeQWaO MaWWeUV iQ 

LaWiQ APeUica aQd Whe CaUUibeaQ (adRSWed 4 MaUch 2018) (The EVca]~ AgUeePeQW 
<WUeaWieV.XQ.RUg/dRc/TUeaWieV/2018/03/20180312%2003-04%20PM/CTC-XXVII-18.Sdf> (acceVVed 4 
AXgXVW 2020). 
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B. CXVWRPDU\ IQWHUQDWLRQDO LDZ  
TheUe iV QR ViQgOe fRUPXOaWiRQ Rf iQWeUgeQeUaWiRQaO eTXiW\ ZiWhiQ Whe WUeaWieV, PeQWiRQed aQd 
XQPeQWiRQed, cRQceUQiQg YaUiRXV aUeaV Rf Whe eQYiURQPeQW. TheUefRUe, iW iV YeU\ difficXOW WR 
SRViW WhaW Whe QRWiRQ Rf iQWeUgeQeUaWiRQaO eTXiW\ haV a ¶VXfficieQWO\ cRQViVWeQW· PeaQiQg iQ 
iQWeUQaWiRQaO OaZ, Zhich caQ aOORZ fRU aQ iQWeUSUeWaWiRQ Rf AUWicOe 3 UNFCCC. IQ facW, iQ Whe 
e\eV Rf VRPe, Whe UefeUeQceV WR iQWeUgeQeUaWiRQaO eTXiW\ aUe ViPSO\ ¶hRUWaWRU\· aQd ZiWhRXW 
ZeighW aV a SUiQciSOe, OeW aORQe aV a UXOe Rf iQWeUQaWiRQaO OaZ.83  

AUWicOe 3 UNFCCC OiQNV iQWeUgeQeUaWiRQaO eTXiW\ WR Whe UighW Rf VXVWaiQabOe 
deYeORSPeQW. The TXeVWiRQ WhaW WheQ becRPeV UeOeYaQW iV ZheWheU iQWeUgeQeUaWiRQaO eTXiW\ caQ 
be cRQVideUed SaUW Rf cXVWRPaU\ iQWeUQaWiRQaO OaZ dXe WR iWV faOOiQg XQdeU Whe XPbUeOOa Rf 
VXVWaiQabOe deYeORSPeQW. IQ RUdeU WR eVWabOiVh a UXOe Rf cXVWRPaU\ iQWeUQaWiRQaO OaZ, iW iV fiUVW 
QeceVVaU\ WR eVWabOiVh cRQViVWeQW SWaWe SUacWice aQd RSLQLR LXULV. AQ addiWiRQaO UeTXiUePeQW iV 
WhaW a UXOe iV Rf a ¶fXQdaPeQWaOO\ QRUP cUeaWiQg chaUacWeU·, PeaQiQg WhaW a UXOe PXVW be 
VXfficieQWO\ cOeaU.84  

TheUe caQ be Vaid WR be e[WeQViYe SWaWe SUacWice, giYeQ Whe gURZiQg QXPbeU Rf SWaWeV 
WhaW iQcOXde VXVWaiQabOe deYeORSPeQW, iQcOXdiQg iQWeUgeQeUaWiRQaO eTXiW\, iQ WheiU QaWiRQaO 
OaZV aQd CRQVWiWXWiRQV.85 MRUeRYeU, Whe UighW WR a heaOWh\ eQYiURQPeQW, RfWeQ WiPeV e[WeQded 
WR fXWXUe geQeUaWiRQV, iV eQVhUiQed ZiWhiQ Whe CRQVWiWXWiRQV Rf RYeU 92 SWaWeV. SXch ZideVSUead 
adRSWiRQ UaiVeV Whe idea WhaW Whe UighW Pa\ be eYROYiQg aV a ¶geQeUaO SUiQciSOe Rf OaZ UecRgQi]ed 
b\ ciYiOi]ed NaWiRQV· aQd, WhXV, a VRXUce Rf iQWeUQaWiRQaO OaZ XQdeU AUWicOe 38 Rf Whe ICJ 
SWaWXWe.86 HRZeYeU, WheUe iV iQVXfficieQW RSLQLR LXULV Zhich dePRQVWUaWeV WhaW SWaWeV haYe 
iPSOePeQWed VXVWaiQabOe deYeORSPeQW ZiWh Whe beOief WhaW WheUe ZaV aQ iQWeUQaWiRQaO OegaO 
RbOigaWiRQ WR dR VR, aV RSSRVed WR a PeUe SROiWicaO cRPPiWPeQW.87 ThiV iV eYideQced b\ Whe 
faiOXUe Rf SWaWeV WR agUee RQ aQ iQWeUQaWiRQaO OegaO QRUP Rf a heaOWh\ eQYiURQPeQW dXe WR a OacN 
Rf cRQVeQVXV RQ SURWecWiRQ VWaQdaUdV fRU QaWXUaO UeVRXUceV aQd hXPaQ UighWV.88 MRUeRYeU, 
iQWeUgeQeUaWiRQaO eTXiW\ faiOV WR PeeW Whe WeVW Rf beiQg Rf a ¶QRUP cUeaWiQg chaUacWeU·, aV iW iV 
WRR YagXe iQ WhaW iW dReV QRW e[SOaiQ RU iQdicaWe ZhaW ZeighW iV WR be giYeQ WR fXWXUe geQeUaWiRQV 
aQd WheiU iQWeUeVWV, aV RSSRVed WR WhRVe Rf Whe SUeVeQW geQeUaWiRQ.89 NRQeWheOeVV, Whe YeU\ facW 
WhaW ZRUOd OeadeUV cRQYeQed WR diVcXVV eQYiURQPeQWaO UeVSRQVibiOiWieV aQd hXPaQ UighWV 
dePRQVWUaWed Whe UeadiQeVV Rf Whe iQWeUQaWiRQaO cRPPXQiW\ WR cRQVideU a QeZ UighW.90  

 
C. IQWHUQDWLRQDO CDVH LDZ  
The PeQWiRQ Rf fXWXUe geQeUaWiRQV iQ UeOaWiRQ WR Whe eQYiURQPeQW caQ aOVR be VeeQ iQ 
iQWeUQaWiRQaO caVe OaZ, SaUWicXOaUO\ WhaW Rf Whe ICJ. WhaW iV ZRUWh PeQWiRQiQg, befRUe deOYiQg 

 
83  ibid.  
84  ibid 114²115; NRUWK SHD CRQWLQHQWDO SKHOI FDVH (GHUPDQ\ Y DHQPDUN/NHWKHUODQGV) [1969] ICJ ReS 3 [41²42].  
85  LaZUeQce (Q 12) 115; Vee TDUDOJD LDQVFDSH GXDUGLDQV IQF Y MLQLVWHU IRU PODQQLQJ [2007] NSWLEC 59; Vee SRXWh 

AfUicaQ NaWiRQaO EQYiURQPeQWaO MaQagePeQW AcW 1998.  
86  JeQQifeU A DRZQV, ¶A HeaOWh\ aQd EcRORgicaOO\ BaOaQced EQYiURQPeQW: AQ AUgXPeQW fRU a ThiUd 

GeQeUaWiRQ RighW· (1993) 3 DXNe JRXUQaO Rf CRPSaUaWiYe aQd IQWeUQaWiRQaO LaZ 351, 375. 
87  LaZUeQce (Q 12) 115²116. 
88  DRZQV (Q 85) 375.  
89  LaZUeQce (Q 12) 115²116.  
90  DRZQV (Q 85) 376. 
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iQWR Whe SiWh Rf Whe ICJ·V SeUVSecWiYe, iV Whe faU-VighWed aUgXPeQW SXW fRUWh b\ Whe UQiWed SWaWeV 
iQ BHULQJ SHD FXU SHDOV AUELWUDWLRQ91 iQ defeQVe Rf iQWeUgeQeUaWiRQaO eQYiURQPeQWaO UighWV, Zhich 
e[SUeVVed Whe ideaO Rf iQWeUgeQeUaWiRQaO jXVWice: 

 
The eaUWh ZaV deVigQed aV Whe SeUPaQeQW abRde Rf PaQ WhURXgh ceaVeOeVV geQeUaWiRQV. Each 
geQeUaWiRQ, aV iW aSSeaUV XSRQ Whe VceQe, iV eQWiWOed RQO\ WR XVe Whe faiU iQheUiWaQce. IW iV agaiQVW 
Whe OaZ Rf QaWXUe WhaW aQ\ ZaVWe VhRXOd be cRPPiWWed WR Whe diVadYaQWage Rf Whe VXcceediQg 
WeQaQWV. The WiWOe Rf each geQeUaWiRQ Pa\ be deVcUibed iQ a WeUP faPiOiaU WR EQgOiVh OaZ\eUV aV 
OiPiWed WR aQ eVWaWe fRU Oife; RU iW Pa\ ZiWh eTXaO SURSUieW\ be Vaid WR be cRXSOed ZiWh a WUXVW WR 
WUaQVPiW Whe iQheUiWaQce WR WhRVe ZhR VXcceed iQ aW OeaVW aV gRRd a cRQdiWiRQ aV iW ZaV fRXQd, 
UeaVRQabOe XVe RQO\ e[ceSWed. ThaW RQe geQeUaWiRQ Pa\ QRW RQO\ cRQVXPe RU deVWUR\ Whe 
aQQXaO iQcUeaVe Rf Whe SURdXcWV Rf Whe eaUWh, bXW Whe VWRcN aOVR, WhXV OeaYiQg aQ iQadeTXaWe 
SURYiViRQ fRU Whe PXOWiWXde Rf VXcceVVRUV Zhich iW bUiQgV iQWR Oife, iV a QRWiRQ VR UeSXgQaQW WR 
UeaVRQ aV VcaUceO\ WR Qeed fRUPaO UefXWaWiRQ. 
 

ThiV YiViRQaU\ aUgXPeQW haV QRW beeQ UecaOOed iQ PRVW PRdeUQ-da\ caVe OaZ; deVSiWe Whe 
cRQVideUabOe QXPbeU Rf iQWeUQaWiRQaO iQVWUXPeQWV e[SUeVViQg cRQceUQ RYeU Whe eQYiURQPeQW 
Zhich iV beiQg OefW fRU fXWXUe geQeUaWiRQV, WheUe aUe VeYeUaO OiPiWaWiRQV WR effecWiYe acWiRQ Zhich 
ZiOO be PeQWiRQed OaWeU iQ WhiV VecWiRQ, VXch aV a OacN Rf eQfRUceabiOiW\ RU, if cRQVideUed WR be 
biQdiQg, Whe OacN Rf eQfRUcePeQW SURcedXUeV.92 

TXUQiQg QRZ WR Whe caVe OaZ Rf Whe ICJ, Whe CRXUW haV Pade UefeUeQce WR 
iQWeUgeQeUaWiRQaO iVVXeV iQ iWV AGYLVRU\ OSLQLRQ RQ WKH LHJDOLW\ RI WKH 8VH RI NXFOHDU :HDSRQV,93 iQ 
Zhich iW cRQVideUed a UeTXeVW fURP Whe UN GeQeUaO AVVePbO\ RQ Whe TXeVWiRQ Rf ZheWheU Whe 
WhUeaW RU XVe Rf QXcOeaU ZeaSRQV iQ aQ\ ciUcXPVWaQceV ZaV aOORZed XQdeU iQWeUQaWiRQaO OaZ. 
The (PajRUiW\) jXdgPeQW, haYiQg cRQVideUed Whe UeOeYaQce Rf iQWeUQaWiRQaO eQYiURQPeQWaO 
agUeePeQWV, VWaWed WhaW ¶The CRXUW UecRgQi]eV WhaW Whe eQYiURQPeQW« UeSUeVeQWV Whe OiYiQg 
VSace, TXaOiW\ Rf Oife aQd Whe YeU\ heaOWh Rf hXPaQ beiQgV, iQcOXdiQg geQeUaWiRQV XQbRUQ.·94 
HRZeYeU, Whe CRXUW did QRW UeO\ diUecWO\ RQ Whe iPSacW Rf Whe XVe Rf QXcOeaU ZeaSRQV RQ fXWXUe 
geQeUaWiRQV iQ iWV jXdgPeQW, QRU iV Whe SXUSRVe Rf iWV XVe Rf Whe QRWiRQ Rf iQWeUgeQeUaWiRQaO 
eTXiW\ iPPediaWeO\ cOeaU.95  

IQ hiV diVVeQWiQg RSiQiRQ, JXdge WeeUaPaQWU\ QRWed WhaW Whe ICJ, iQ aSSO\iQg 
iQWeUQaWiRQaO OaZ, PXVW ¶Sa\ dXe UecRgQiWiRQ WR Whe UighWV Rf fXWXUe geQeUaWiRQV·, addiQg WhaW 
¶if WheUe iV aQ\ WUibXQaO WhaW caQ UecRgQi]e aQd SURWecW WheiU iQWeUeVWV« iW iV WhiV cRXUW.·.96 He 
gReV RQ WR PeQWiRQ WhaW ¶Whe UighWV Rf fXWXUe geQeUaWiRQV « haYe ZRYeQ WhePVeOYeV iQWR 
iQWeUQaWiRQaO OaZ WhURXgh PajRU WUeaWieV, WhURXgh jXUiVWic RSiQiRQ aQd WhURXgh geQeUaO 
SUiQciSOeV Rf OaZ UecRgQi]ed b\ ciYiOi]ed QaWiRQV.·.97 WhiOVW he PaNeV e[ceOOeQW aUgXPeQWV fRU 
Whe cRQVideUaWiRQ Rf iQWeUgeQeUaWiRQaO eTXiW\ iQ fXWXUe caVeV befRUe iQWeUQaWiRQaO cRXUWV, he 
faiOV WR cOaUif\ cRPPRQ iVVXeV WhaW aUiVe iQ WhiV UegaUd, VXch aV e[SOaiQiQg Whe baViV XSRQ Zhich 

 
91  IX FXU SeaO AUbiWUaWiRQ 2-8 (WaVhiQgWRQ: GRYeUQPeQW PUiQWiQg Office 1895). 
92  LXiV E. RRdUigXe]-RiYeUa, ¶IV Whe HXPaQ RighW WR EQYiURQPeQW RecRgQi]ed UQdeU IQWeUQaWiRQaO LaZ? IW 

DeSeQdV RQ Whe SRXUce· (2001) 12 CRORUadR JRXUQaO Rf IQWeUQaWiRQaO EQYiURQPeQWaO LaZ aQd PROic\ 1, 28. 
93  AGYLVRU\ OSLQLRQ RQ WKH LHJDOLW\ RI WKH 8VH RI NXFOHDU :HDSRQV (AdYiVRU\ OSiQiRQ) (1996) ICJ ReS 226. 
94  ibid [29].  
95  LaZUeQce (Q 12) 116.  
96  ibid.  
97  ibid. 
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fXWXUe geQeUaWiRQV caQ be UighWV-beaUeUV, hRZ iQWeUgeQeUaWiRQaO eTXiW\ caQ be baVed RQ ¶geQeUaO 
SUiQciSOeV Rf OaZ·, aQd hRZ WUeaWieV Zhich iQcOXde Whe QRWiRQ Rf iQWeUgeQeUaWiRQaO eTXiW\ caQ 
cUeaWe RbOigaWiRQV RQ aOO SWaWeV.98  

IQ aQRWheU diVVeQWiQg OSiQiRQ, JXdge WeeUaPaQWU\ VhaUed Whe QRYeO QRWiRQ Rf Whe ICJ 
beiQg a WUXVWee Rf Whe UighWV Rf fXWXUe geQeUaWiRQV;99 aQ idea Zhich iV QRW cRPPRQO\ VhaUed b\ 
RWheU ICJ jXdgeV. ThiV VhRXOd QRW UeaOO\ be VXUSUiViQg aV, iQ RUdeU fRU Whe CRXUW WR be a WUXVWee 
iQ WhiV UegaUd, iW ZRXOd UeTXiUe WhaW WhiV UROe be RXWOiQed iQ Whe CRXUW·V SWaWXWe RU VSecified iQ 
Whe WUeaWieV Zhich Whe CRXUW aSSOieV. SXch UeOXcWaQce caQ aOVR be e[SOaiQed b\ Whe facW WhaW 
iQWeUQaWiRQaO cRXUWV aQd diVSXWe UeVROXWiRQ bRdieV UeO\ RQ Whe cRQVeQW Rf SWaWeV aQd ZRXOd 
WheUefRUe be heViWaQW WR deYeORS iQWeUQaWiRQaO OaZ be\RQd ceUWaiQ OiPiWV aOUead\ eVWabOiVhed.100   

NRWabO\, hRZeYeU, iQ OaWe 2017, Whe IACHR UeOeaVed a VigQificaQW aQd SUecedeQW-VeWWiQg 
OSiQiRQ iQ Zhich iW UecRgQiVed WhaW Whe UighW WR a heaOWh\ eQYiURQPeQW iV bRWh aQ iQdiYidXaO 
aQd cROOecWiYe UighW Zhich SURWecWV QRW RQO\ Whe cXUUeQW geQeUaWiRQ bXW aOVR fXWXUe 
geQeUaWiRQV.101 IQ UeachiQg WhiV cRQcOXViRQ, Whe CRXUW OiQNed Whe UighW WR a heaOWh\ eQYiURQPeQW 
WR Whe cRQceSW Rf VXVWaiQabOe deYeORSPeQW. HRZeYeU, iW PaiQWaiQed Whe diVWiQcWiRQ beWZeeQ aQ 
iQdeSeQdeQW UighW WR a heaOWh\ eQYiURQPeQW aQd Whe eQYiURQPeQWaO RbOigaWiRQV Zhich VWeP 
fURP RWheU hXPaQ UighWV, VXch aV Whe UighW WR Oife.102 IW aOVR UecRgQiVed WhaW gRYeUQPeQWV haYe 
a dXW\ WR SURWecW hXPaQ UighWV fURP eQYiURQPeQWaO daPage caXVed b\ acWiYiWieV bRWh XQdeU 
Whe jXUiVdicWiRQ Rf Whe SWaWe aQd RXWVide Whe cRQWURO RU WeUUiWRU\ Rf Whe SWaWe.103 The CRXUW 
RbVeUYed WhaW eQYiURQPeQWaO degUadaWiRQ caQ caXVe iUUeSaUabOe daPage WR Whe TXaOiW\ Rf Oife 
Rf hXPaQ beiQgV aQd, WheUefRUe, a heaOWh\ eQYiURQPeQW iV a ¶fXQdaPeQWaO UighW fRU Whe 
e[iVWeQce Rf hXPaQNiQd·104 ² aQ aUgXPeQW Zhich ZaV e[WeQViYeO\ Pade iQ SecWiRQ IV Rf WhiV 
SaSeU. AQRWheU XQiTXe feaWXUe Rf Whe OSiQiRQ iV Whe OiQN beWZeeQ iQWeUQaWiRQaO hXPaQ UighWV 
OaZ aQd iQWeUQaWiRQaO eQYiURQPeQWaO OaZ. SiPiOaUO\, Whe ECWHR haV deYeORSed jXUiVSUXdeQce 
Zhich OiQNV hXPaQ UighWV WR eQYiURQPeQWaO degUadaWiRQ.105 HRZeYeU, QR RWheU iQWeUQaWiRQaO 
cRXUW haV Pade a deciViRQ aVVeUWiQg aQ aXWRQRPRXV UighW WR a cOeaQ eQYiURQPeQW.  

The iPSRUWaQce Rf WhiV OSiQiRQ iV XQdeUOiQed b\ Whe facW WhaW deciViRQV Rf Whe IACHR 
haYe adYaQced jXUiVSUXdeQce aW iQWeUQaWiRQaO cRXUWV. ThiV OSiQiRQ, WheUefRUe, Pa\ be Whe 
QeceVVaU\ chaQge WR geW Whe ZheeOV WXUQiQg WRZaUdV QRW RQO\ a PRUe gORbaOO\ fRcXVed 
UecRgQiWiRQ Rf Whe UighW WR a heaOWh\ eQYiURQPeQW bXW aOVR Whe e[WeQViRQ Rf WhiV UighW WR fXWXUe 
geQeUaWiRQV. TheUefRUe, Whe OSiQiRQ haV Whe SRWeQWiaO WR VhaSe Whe SUacWice Rf RWheU 
iQWeUQaWiRQaO aQd UegiRQaO cRXUWV. FXUWheU, Whe AdYiVRU\ OSiQiRQ UefOecWV Whe eYROYiQg 

 
98  ibid.  
99  RHTXHVW IRU DQ E[DPLQDWLRQ RI WKH SLWXDWLRQ LQ AFFRUGDQFH ZLWK PDUDJUDSK 63 RI WKH CRXUW·V JXGJPHQW RI 20 DHFHPEHU 

LQ WKH NXFOHDU THVWV (NHZ =HDODQG Y FUDQFH) CDVH, OUdeU Rf 22 SeSWePbeU 1995 (DiVVeQWiQg OSiQiRQ Rf JXdge 
WeeUaPaQWU\) [1995] ICJ ReS 317, 341.  

100  LaZUeQce (Q 12) 122.  
101  TKH EQYLURQPHQW DQG HXPDQ RLJKWV, AdYiVRU\ OSiQiRQ RighW WR A HeaOWh\ EQYiURQPeQW, AdYiVRU\ OSiQiRQ 

OC-23/17, IQWeU-APeUicaQ CRXUW Rf HXPaQ RighWV SeUieV A NR 23 (15 NRYePbeU 2017). 
102  HaUOaQ CRheQ, ¶IQWeUQaWiRQaO DeciViRQV· (2018) 112(3) AJIL 460. 
103  ibid. 
104  MRQica FeUia-TiQWa aQd SiPRQ C MiOQeV, ¶The RiVe Rf EQYiURQPeQWaO LaZ iQ IQWeUQaWiRQaO DiVSXWe 

ReVROXWiRQ: The IQWeU-APeUicaQ CRXUW Rf HXPaQ RighWV IVVXeV a LaQdPaUN AdYiVRU\ OSiQiRQ RQ Whe 
EQYiURQPeQW aQd HXPaQ RighWV· (2016) 27 YeaUbRRN Rf IQWeUQaWiRQaO EQYiURQPeQWaO LaZ 64. 

105  CRheQ (Q 101). 
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iQWeUSOa\ beWZeeQ biQdiQg aQd QRQ-biQdiQg OegaO iQVWUXPeQWV aQd Whe iPSRUWaQce Rf VRfW OaZ 
iQ eVWabOiVhiQg OegaOO\ biQdiQg UXOeV, dUaZiQg heaYiO\ RQ Whe SUiQciSOeV ZiWhiQ Whe SWRcNhROP 
aQd RiR DecOaUaWiRQV, VXch aV Whe SUecaXWiRQaU\ SUiQciSOe, aV baVeV fRU biQdiQg RbOigaWiRQV 
XQdeU Whe IACHR fUaPeZRUN.106 DeVSiWe WhiV, Whe CRXUW did QRW aVVeVV SWaWe SUacWice aQd RSLQLR 
LXULV QRU did iW UecRgQiVe Whe UighW WR a heaOWh\ eQYiURQPeQW aV cXVWRPaU\ iQWeUQaWiRQaO OaZ. 
HRZeYeU, WhiV iV QRW eQWiUeO\ VXUSUiViQg, aV iW ZRXOd haYe beeQ RXWVide Whe VcRSe Rf CRORPbia·V 
UeTXeVWV. NRQeWheOeVV, Whe affiUPaWiRQ Pade b\ Whe CRXUW caQ VWiOO be VeeQ aV a VWeS WRZaUd Whe 
fXWXUe UecRgQiWiRQ Rf Whe UighW aV SaUW Rf cXVWRPaU\ iQWeUQaWiRQaO OaZ.  

 
V. CRQFOXVLRQ  
IQ e[aPiQiQg Whe cXUUeQW fUaPeZRUN Rf iQWeUQaWiRQaO OaZ iQ RUdeU WR deWeUPiQe ZheWheU a UighW 
WR a heaOWh\ eQYiURQPeQW WhaW e[WeQdV WR fXWXUe geQeUaWiRQV e[iVWV, RU cRXOd SRVVibO\ be 
eVWabOiVhed, a QXPbeU Rf cRQcOXViRQV haYe beeQ dUaZQ. 

FiUVWO\, WhURXgh Whe e[SOaQaWiRQ Rf ¶fXWXUe geQeUaWiRQV· aV WhRVe SeUVRQV QRW \eW bRUQ, 
aQd ¶iQWeUgeQeUaWiRQaO jXVWice· aV faU-VighWed cRQVeUYaWiRQ Rf Whe eQYiURQPeQW fRU Whe beQefiW 
aQd XVe Rf aOO geQeUaWiRQV, iW iV acceSWed WhaW eQYiURQPeQWaO UighWV aQd VXVWaiQabiOiW\ cORVeO\ 
UeOaWe WR fXWXUe cRQdiWiRQV aQd cRQceUQ fRU fXWXUe geQeUaWiRQV. ThiV iV eYeQ PRUe eYideQW ZheQ 
Whe SUiQciSOeV XQdeUO\iQg iQWeUgeQeUaWiRQaO eTXiW\ ² cRQVeUYaWiRQ Rf RSWiRQV, cRQVeUYaWiRQ Rf 
TXaOiW\ aQd cRQVeUYaWiRQ Rf acceVV ² aUe e[aPiQed aORQgVide Whe QRWiRQV Rf VWURQg aQd ZeaN 
VXVWaiQabiOiW\. SiPiOaUO\, PaVVPRUe·V ¶chaiQ Rf ORYe· WheRU\ aOORZV XV WR XQdeUVWaQd Whe 
iPSOicaWiRQV Rf Whe WePSRUaO UePRWeQeVV Rf XQbRUQ geQeUaWiRQV aV cRPSaUed WR \RXQgeU 
geQeUaWiRQV aOUead\ e[iVWiQg, bXW ZhR face ViPiOaU ciUcXPVWaQceV Rf OeVVeU UeSUeVeQWaWiRQ.  

WheQ cRQVideUiQg Whe bURadeU diVcXVViRQ RQ eQYiURQPeQWaO VXVWaiQabiOiW\, iW iV cUiWicaO 
WR XQdeUVWaQd Whe SURPiQeQW UROe giYeQ WR fXWXUe geQeUaWiRQV aV UighWV hROdeUV, dXe WR Whe 
e[WeQW WR Zhich Whe\ aUe affecWed b\ cXUUeQW acWiRQV. WhiOe Whe BUXQdWOaQd ReSRUW effecWiYeO\ 
Wied Whe QRWiRQ Rf VXVWaiQabiOiW\ WR Whe eQabOiQg Rf fXWXUe geQeUaWiRQV WR eQjR\ a heaOWh\ 
eQYiURQPeQW, ViPiOaU QRWiRQV (WhRXgh QRW biQdiQg WR Whe QeceVVaU\ degUee) Pa\ be fRXQd iQ 
SUecediQg iQWeUQaWiRQaO iQVWUXPeQWV, VXch aV Whe SWRcNhROP DecOaUaWiRQ, Whe HXPaQ 
DeYeORSPeQW ReSRUW aQd Whe CRSeQhageQ DecOaUaWiRQ RQ SRciaO DeYeORSPeQW. FXUWheUPRUe, 
Whe iPSRUWaQce Rf VXVWaiQiQg a heaOWh\ eQYiURQPeQW fRU fXWXUe geQeUaWiRQV iV highOighWed b\ 
Whe facW WhaW ORQg-WeUP cRQVideUaWiRQV PXVW be WaNeQ iQWR accRXQW iQ deciViRQ-PaNiQg. IQdeed, 
WaNiQg fXWXUe geQeUaWiRQV iQWR accRXQW iQeYiWabO\ OeadV WR gUeaWeU fRcXV RQ eQYiURQPeQWaO 
VXVWaiQabiOiW\ ZheQ cRPSaUed ZiWh RWheU ZRUNabOe aOWeUQaWiYeV. HRZeYeU, giYeQ Whe QaWXUe Rf 
cXUUeQW eQYiURQPeQWaO cRQceUQV, aQd Whe OiPiWV Rf SWaWe VRYeUeigQW\ aQd accRXQWabiOiW\ RQ Whe 
QaWiRQaO OeYeO, iW iV UecRgQiVed WhaW Whe RQO\ YiabOe VROXWiRQ WR Whe iVVXe Rf cUeaWiQg a UighW WR a 
heaOWh\ eQYiURQPeQW UePaiQV aW Whe iQWeUQaWiRQaO OeYeO, QaPeO\ Whe adRSWiRQ Rf a PXOWiOaWeUaO 
WUeaW\.  

FXUWheU, XSRQ e[aPiQiQg e[iVWiQg iQWeUQaWiRQaO OegaO iQVWUXPeQWV, iW iV eYideQW WhaW Whe 
iQWeUQaWiRQaO cRPPXQiW\ haV beeQ PiQdfXO Rf Whe eQYiURQPeQW aQd Whe iPSacW Rf iWV 
deYeORSPeQW aQd/RU degUadaWiRQ RQ Whe fXWXUe geQeUaWiRQV ViQce Whe 1940V. WhiOe SUeVeQW 
iQWeUQaWiRQaO eQYiURQPeQWaO iQVWUXPeQWV geQeUaOO\ UeVWUicW UefeUeQce WR fXWXUe geQeUaWiRQV WR 
WheiU SUeaPbOeV, WheVe QRQeWheOeVV fXQcWiRQ aV Ne\ cRQVideUaWiRQV fRU Whe SXUSRVeV Rf 
iQWeUSUeWaWiRQ. SiPiOaUO\, dedXcWiRQV Pa\ be Pade fURP bURadeU UefeUeQceV WR ¶Whe iQWeUeVWV Rf 
PaQNiQd·, Zhich aOOXde WR Whe iQWeUeVWV Rf fXWXUe geQeUaWiRQV. ThaW Vaid, iW iV faiUO\ RbYiRXV 
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WhaW SWaWeV aSSeaU heViWaQW WR adRSW VXch a UighW aW Whe iQWeUQaWiRQaO OeYeO, Whe UeaVRQV fRU Zhich 
Pa\ iQYROYe WUaQVbRXQdaU\ iVVXeV aQd iQcUeaViQg SXbOic accRXQWabiOiW\ WR Whe iQWeUQaWiRQaO 
cRPPXQiW\ aV a ZhROe. ThiV iV eVSeciaOO\ VWUaQge ZheQ RQe QRWeV WhaW PRVW SWaWeV· 
CRQVWiWXWiRQV cRPSUiVe a UighW WR a ¶heaOWh\· eQYiURQPeQW fRU bRWh SUeVeQW aQd fXWXUe 
geQeUaWiRQV.  

IQ OighW Rf Whe OiQN beWZeeQ VXVWaiQabOe deYeORSPeQW aQd iQWeUgeQeUaWiRQaO eTXiW\, iW iV 
iPSeUaWiYe WR deWeUPiQe ZheWheU Whe UighW WR a heaOWh\ eQYiURQPeQW e[WeQdV WR fXWXUe 
geQeUaWiRQV aV SaUW Rf cXVWRPaU\ iQWeUQaWiRQaO OaZ. WhiOe WheUe iV VXfficieQW SWaWe SUacWice, iQ 
bRWh UegiRQaO aQd QaWiRQaO OaZV aQd jXUiVSUXdeQce, WheUe iV iQVXfficieQW RSLQLR LXULV 
dePRQVWUaWiQg a VhaUed beOief WhaW WhiV iV aQ iQWeUQaWiRQaO OegaO RbOigaWiRQ. AV UegaUdV 
iQWeUQaWiRQaO caVe OaZ, Whe cRQceSWV Rf fXWXUe geQeUaWiRQV aQd iQWeUgeQeUaWiRQaO eTXiW\ haYe 
beeQ UefeUUed WR ZiWhiQ Whe caVe OaZ Rf Whe ICJ, WhRXgh iWV UeOXcWaQce WR fRUPaOO\ acNQRZOedge 
Whe iPSRUWaQce Rf e[WeQdiQg UighWV WR fXWXUe geQeUaWiRQV iV SaUWO\ RZed WR iWV deSeQdeQce RQ 
SWaWe cRQVeQW. IQ addiWiRQ, WheUe aUe YaU\iQg aSSURacheV b\ iQWeUQaWiRQaO cRXUWV cRQceUQiQg 
Whe deYeORSPeQW RU acNQRZOedgePeQW Rf UighWV UeOaWiQg WR Whe eQYiURQPeQW aQd fXWXUe 
geQeUaWiRQV. DiVWiQcW SUacWice, hRZeYeU, iV VeeQ ZiWhiQ Whe caVe OaZ Rf RWheU WUibXQaOV, VXch aV 
QaWiRQaO aQd UegiRQaO cRXUWV, iQcOXdiQg Whe IACHR, ZheUe Whe UighW WR a heaOWh\ eQYiURQPeQW 
haV beeQ acceSWed aQd iV fXUWheU gUaQWed WR fXWXUe geQeUaWiRQV. AV VXch, Whe UighW Rf fXWXUe 
geQeUaWiRQV dReV QRW SUeVeQWO\ e[iVW ZiWhiQ a biQdiQg OegaO iQVWUXPeQW RU aV a cXVWRP Rf 
iQWeUQaWiRQaO OaZ.  

CRQcOXViYeO\, WheUe iV VWiOO PXch SURgUeVV WR be Pade befRUe Whe iQWeUQaWiRQaO 
cRPPXQiW\ fXOO\ acceSWV aQd iPSOePeQWV a UighW WR a heaOWh\ eQYiURQPeQW, QRW RQO\ fRU fXWXUe 
geQeUaWiRQV, bXW fRU aOO SeUVRQV.   
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AEVWUDFW 

ThiV SaSeU cUiWicaOO\ aQaO\]eV VeOecWed aVSecWV Rf Whe cXUUeQW OegaO fUaPeZRUN UegaUdiQg Whe 
SURWecWiRQ Rf Whe eQYiURQPeQW dXUiQg Whe QRQ-iQWeUQaWiRQaO aUPed cRQfOicW iQ S\Uia. The ZaWeU 
daPage WhaW iV RccXUUiQg iQ S\Uia iV SaUWicXOaUO\ VcUXWiQi]ed. PUeVeUYiQg Whe eQYiURQPeQW iV 
eVVeQWiaO fRU VafegXaUdiQg Whe SOaQeW fRU fXWXUe geQeUaWiRQV. The SRWeQWiaOiW\ Rf aQ\ aUPed 
cRQfOicW QRW RQO\ SRVeV a WhUeaW WR Whe Seace aQd VafeW\ Rf Whe eQYiURQPeQW bXW caQ haYe 
e[haXVWiYe UeSeUcXVViRQV. TheUefRUe, WhiV WRSic iV Rf Whe XWPRVW iPSRUWaQce aQd Whe RbMecWiYe 
Rf P\ UeVeaUch iV WR e[aPiQe Whe UeOeYaQW OaZ, RU Whe OacN WheUeRf. IQWeUQaWiRQaO hXPaQiWaUiaQ 
OaZ ZiOO be SOaced aW Whe fRUefURQW, aORQg ZiWh cXVWRPaU\ iQWeUQaWiRQaO OaZ Zhich ZiOO SURYide 
aQ aOWeUQaWiYe aSSURach. WheUe QeceVVaU\, VecRQdaU\ VRXUceV ZiOO VXSSOePeQW Whe UeVeaUch iQ 
RUdeU WR bURadeQ iWV VcRSe. The PeaQiQg Rf Whe ¶QaWXUaO eQYiURQPeQW· aV RSSRVed WR Whe 
¶eQYiURQPeQW· ZiOO be aVVeVVed aQd aSSOied WR Whe ZaWeU daPage iQ RUdeU WR eVWabOiVh ZheWheU 
RU QRW iW caQ be cRQVideUed daPage WR Whe QaWXUaO eQYiURQPeQW. A cRPSaUaWiYe aSSURach ZiOO 
be WaNeQ fRU Whe SXUSRVe Rf aQaO\]iQg aOO SeUWiQeQW VRXUceV, ZiWh Whe iQWeQWiRQ Rf SURYidiQg a 
cRQcOXViRQ WhaW VhRZcaVeV Whe eQYiURQPeQW aV Whe ViOeQW YicWiP Rf aUPed cRQfOicWV. 
 
I. IQWURGXFWLRQ 
The adYaQce Rf WechQRORg\ RYeU Whe \eaUV haV ePSRZeUed ZeaSRQV WR be PRUe deVWUXcWiYe 
WhaQ eYeU, PaNiQg Whe eQYiURQPeQW a ViOeQW YicWiP Rf aUPed cRQfOicWV ZRUOdZide.1 AUPed 
cRQfOicW caQ haYe bRXQWeRXV aQd XQfRUgiYiQg UeSeUcXVViRQV fRU Whe eQYiURQPeQW, UeVXOWiQg iQ 
Whe eUadicaWiRQ Rf iQfUaVWUXcWXUe, SROOXWiRQ Rf Whe ZaWeU VXSSO\, cRQWaPiQaWiRQ Rf WeUUaiQ aQd 
VRiO, dePROiWiRQ Rf cURSV aQd fRUeVWV, aQd RYeU-e[SORiWaWiRQ Rf QaWXUaO UeVRXUceV.2 AOWhRXgh, iQ 
WeUPV Rf ZaUfaUe, Whe eQYiURQPeQW iV acNQRZOedged, iW haV QeYeU beeQ a WRS SUiRUiW\, deVSiWe 
beiQg iQYaUiabO\ SUeVeQW dXUiQg PiOiWaU\ RSeUaWiRQV.3 TheUefRUe, aOWhRXgh SURWecWiRQ iV 

 
*  CXUUeQW LLB VWXdeQW Rf IQWeUQaWiRQaO aQd EXURSeaQ LaZ aW Whe UQiYeUViW\ Rf GURQiQgeQ. The aXWhRU ZRXOd 

OiNe WR WhaQN MV MaUOieV HeVVeOPaQ LLM fRU heU cRPPeQWV aQd feedbacN. AOO eUURUV aUe heU RZQ. 
1  UQiWed NaWiRQV EQYiURQPeQW PURgUaPPe, ¶RRRWiQg fRU Whe eQYiURQPeQW iQ WiPeV Rf cRQfOicW aQd ZaU· (8QLWHG 

NDWLRQV EQYLURQPHQW PURJUDPPH, 6 NRYePbeU 2019) <XQeQYiURQPeQW.RUg/QeZV-aQd-VWRUieV/VWRU\/URRWiQg-
eQYiURQPeQW-WiPeV-cRQfOicW-aQd-ZaU> acceVVed 9 JXO\ 2020. 

2  RafaeO HXVe\QRY, ¶AUPed cRQfOicWV aQd Whe eQYiURQPeQW· (DRc. 12774, CRPPiWWee RQ Whe EQYiURQPeQW, 
AgUicXOWXUe aQd LRcaO aQd RegiRQaO AffaiUV, PaUOiaPeQWaU\ AVVePbO\ Rf Whe CRXQciO Rf EXURSe, 17 OcWRbeU 
2011) <UeOiefZeb.iQW/ViWeV/UeOiefZeb.iQW/fiOeV/UeVRXUceV/FXOO_ReSRUW_2660.Sdf> acceVVed 9 JXO\ 2020. 

3  GaUeWh EdZaUdV-JRQeV, ¶AgUicXOWXUaO PROic\ aQd EQYiURQPeQW iQ S\Uia: The CaVeV Rf RaQgeOaQd GUa]iQg aQd 
SRiO MaQagePeQW· iQ CiUR FiRUiOOR aQd JacTXeV VeUcXeiO (edV), FAO AJULFXOWXUDO PROLF\ DQG EFRQRPLF 
DHYHORSPHQW SHULHV NR 8: S\ULDQ DJULFXOWXUH DW FURVVURDGV (FAO 2003). 
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SURYided b\ VeYeUaO OegaO iQVWUXPeQWV WR a ceUWaiQ e[WeQW, Whe SRWeQWiaO Rf aQ aUPed cRQfOicW 
SRVeV a WhUeaW WR Whe VafeW\ Rf Whe eQYiURQPeQW. MRUeRYeU, iW iV QRW VROeO\ Whe eQYiURQPeQW WhaW 
iV XbiTXiWRXV, bXW aOVR eQYiURQPeQWaO cRQVideUaWiRQV ZiWhiQ Whe iQWeUQaWiRQaO OegaO VSheUe.4 
 NRZada\V, YaUiRXV iQWeUQaO cRQfOicWV aUe beiQg fRXghW Zhich aUe UeVXOWiQg iQ 
eQYiURQPeQWaO daPage. UQfRUWXQaWeO\, S\Uia·V fUagiOe eQYiURQPeQW haV becRPe a YicWiP dXe 
WR Whe UeOeQWOeVV iQWeUQaO cRQfOicW.5 The cRQfOicW cRPPeQced iQ 2011, aV ZhaW aW fiUVW aSSeaUed 
WR be VcaWWeUed SURWeVWV VXddeQO\ WXUQed iQWR aQ XSUiViQg, TXeVWiRQiQg Whe SRViWiRQ Rf PUeVideQW 
AVVad.6 The iQWeUQaO cRQfOicW eUXSWed eVVeQWiaOO\ beWZeeQ WZR PaiQ acWRUV: PUeVideQW AVVad, 
ZiWh VXSSRUW Rf Whe QaWiRQaO S\UiaQ AUab AUP\ (SAA), aQd QRQ-gRYeUQPeQWaO aUPed gURXSV.7 
NRWice ZiOO be Pade Rf Whe diffeUeQce beWZeeQ QRQ-iQWeUQaWiRQaO aUPed cRQfOicW (NIAC) aQd 
iQWeUQaWiRQaO aUPed cRQfOicW (IAC), aQd fRcXV ZiOO be SOaced RQ Whe iQWeUQaO cRQfOicW eYROYiQg 
iQ S\Uia aV RSSRVed WR Whe iQWeUQaWiRQaO cRQfOicWV WhaW aUe aOVR SUeVeQW.8 The XQfROdiQg Rf Whe 
aWWacNV haV caXVed VigQificaQW daPage WR Whe aOUead\ fUagiOe VWaWe Rf Whe eQYiURQPeQW.9 TheUe 
aUe PXOWiSOe eQYiURQPeQWaO aUeaV WhaW aUe e[SeUieQciQg QRWiceabOe daPage aV a UeVXOW Rf Whe 
aWWacNV, VXch aV iQfUaVWUXcWXUe. HRZeYeU, fRcXV ZiOO be SOaced RQ Whe ZaWeU V\VWeP aQd hRZ 
Whe effecWV Rf iWV deVWUXcWiRQ cRQWiQXe WR SRVe a WhUeaW WR Whe heaOWh aQd VafeW\ Rf Whe 
eQYiURQPeQW aQd Whe ZeOO-beiQg Rf ciWi]eQV.10   

 
4  ILC, ¶PURWecWiRQ Rf Whe eQYiURQPeQW iQ UeOaWiRQ WR aUPed cRQfOicWV· (28 Ma\ 2013) UN DRc A/70/10. 
5  WiP ZZiMQeQbXUg, ¶The HXPaQ CRVW Rf WaU·V EQYiURQPeQWaO IPSacW· (S\ULD 8QWROG, 11 OcWRbeU 2016) 

<V\UiaXQWROd.cRP/2016/10/11/Whe-hXPaQ-cRVW-Rf-ZaUV-eQYiURQPeQWaO-iPSacW/> acceVVed 9 JXO\ 2020. 
6  WiP ZZiMQeQbXUg aQd KUiVWiQe We PaV, APLGVW WKH GHEULV« A GHVNWRS VWXG\ RQ WKH HQYLURQPHQWDO DQG SXEOLF KHDOWK 

RI S\ULD·V FRQIOLFW (Pa[ 2015) 11. 
7  APichai CRheQ, ¶S\Uia - IQWeUQaWiRQaO UVe Rf FRUce aQd HXPaQiWaUiaQ IQWeUYeQWiRQ· (2019) 

<SaSeUV.VVUQ.cRP/VRO3/SaSeUV.cfP?abVWUacW_id=3380220> acceVVed 5 ASUiO 2020, 11; Vee fXUWheU TRP GaO, 
¶LegaO COaVVificaWiRQ Rf Whe CRQfOicW(V) iQ S\Uia· iQ HiOO\ KheQ, NiU BRPV, aQd SaUeWa AVhUaSh (edV), TKH 
S\ULDQ :DU: BHWZHHQ JXVWLFH DQG PROLWLFDO RHDOLW\ (CaPbUidge UQiYeUViW\ PUeVV 2019), 43 - GaO VWaWeV: ¶beVideV Whe 
cRQfOicW beWZeeQ PUeVideQW AVVad aQd QRQ-gRYeUQPeQWaO aUPed gURXSV, eYeQ VPaOOeU iQWeUQaO cRQfOicWV aUe 
WaNiQg SOace VXch aV beWZeeQ YaUiRXV aUPed gURXSV·. NRWe, a cRQfOicW beWZeeQ RQe RU PRUe QRQ-SWaWe aUPed 
gURXSV caQ aOVR faOO XQdeU Whe VcRSe Rf QRQ-iQWeUQaWiRQaO aUPed cRQfOicW. HRZeYeU, WhiV ZiOO QRW be Whe SUiPaU\ 
fRcaO SRiQW. 

8  BaUW De SchXWWeU aQd ChUiVWiQe VaQ De W\QgaeUW, ¶CRSiQg ZiWh NRQ-IQWeUQaWiRQaO AUPed CRQfOicWV: The 
BRUdeUOiQe beWZeeQ NaWiRQaO aQd IQWeUQaWiRQaO LaZ· (1983) 13 GeRUgia JRXUQaO Rf IQWeUQaWiRQaO aQd 
CRPSaUaWiYe LaZ 279; JeOeQa PeMic, ¶The SURWecWiYe VcRSe Rf CRPPRQ AUWicOe 3: PRUe WhaQ PeeWV Whe e\e· 
(2011) 93 IQWeUQaWiRQaO ReYieZ Rf Whe Red CURVV 189; ICRC, ¶NRQ-iQWeUQaWiRQaO aUPed cRQfOicW· (IQWHUQDWLRQDO 
CRPPLWWHH RI WKH RHG CURVV, 2020) <caVebRRN.icUc.RUg/OaZ/QRQ-iQWeUQaWiRQaO-aUPed-cRQfOicW> acceVVed 9 JXO\ 
2020; NRQ-iQWeUQaWiRQaO aUPed cRQfOicW ZiOO be Whe SUiPaU\ fRcXV, aV RSSRVed WR iQWeUQaWiRQaO aUPed cRQfOicWV, 
becaXVe afWeU Whe SecRQd WRUOd WaU WheUe haV beeQ a VhifW WRZaUdV SUedRPiQaQWO\ iQWeUQaO cRQfOicWV. HeQce, 
RYeU Whe \eaUV, WheUe haYe beeQ YaUiRXV iQWeUQaO cRQfOicWV ePeUgiQg aV RSSRVed WR iQWeUQaWiRQaO aUPed cRQfOicW. 
ThiV iV QRW WR e[cOXde Whe facW WhaW iQ S\Uia bRWh W\SeV Rf cRQfOicW aUe WaNiQg SOace. ThiV ZiOO be fXUWheU e[SOaiQed 
aQd acNQRZOedged iQ Whe UeOeYaQW VecWiRQV Rf WhiV WheViV; Vee GaO (Q 7) 34²43 fRU fXUWheU e[SOaQaWiRQ Rf Whe 
iQYROYePeQW Rf SWaWeV VXch aV Whe UQiWed SWaWeV, IUaQ aQd TXUNe\ UeVXOWiQg iQ iQWeUQaWiRQaO cRQfOicWV ZiWhiQ 
S\Uia. 

9  ZZiMQeQbXUg aQd We PaV (Q 6); Vee The WRUOd BaQN, ¶The TROO Rf WaU: The EcRQRPic aQd SRciaO 
CRQVeTXeQceV Rf Whe CRQfOicW iQ S\Uia (TKH :RUOG BDQN GURXS, 10 JXO\ 2017) 
<ZRUOdbaQN.RUg/eQ/cRXQWU\/V\Uia/SXbOicaWiRQ/Whe-WROO-Rf-ZaU-Whe-ecRQRPic-aQd-VRciaO-cRQVeTXeQceV-Rf-
Whe-cRQfOicW-iQ-V\Uia> acceVVed 9 JXO\ 2020. 

10  ZZiMQeQbXUg aQd We PaV (Q 6) 7, 11, 18, 19; iW PXVW be acNQRZOedged WhaW WheUe aUe VeYeUaO RWheU fRUPV Rf 
daPage WR Whe eQYiURQPeQW RccXUUiQg aV a UeVXOW Rf Whe cRQfOicW, QaPeO\: diUecW aQd iQdiUecW daPage iQ UeOaWiRQ 
WR RiO UefiQeUieV; daPage WR iQdXVWUiaO ViWeV; daPage WR Whe eOecWUiciW\ QeWZRUN aQd Whe ZeaNeQiQg Rf Whe ZaVWe 
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 The PaiQ aiP Rf WhiV WheViV iV WR iQYeVWigaWe WhiV OegaO SURbOeP: dReV Whe iQWeUQaWiRQaO 
OegaO fUaPeZRUN effecWiYeO\ SURWecW Whe eQYiURQPeQW, PRUe VSecificaOO\ Whe ZaWeU V\VWeP, iQ Whe 
caVe Rf Whe S\UiaQ aUPed cRQfOicW? IW PXVW be UePePbeUed WhaW iQ iQWeUQaWiRQaO hXPaQiWaUiaQ 
OaZ (IHL) WheUe aUe WhUee VWageV: MXV DG EHOOXP, MXV LQ EHOOR DQG MXV SRVW EHOOXP. The fRcaO SRiQW Rf 
WhiV WheViV ZiOO be Whe VSecific MXV LQ EHOOR WhaW iV aSSOicabOe WR QRQ-iQWeUQaWiRQaO aUPed cRQfOicW, 
ZiWh Whe caVe VWXd\ Rf S\Uia.11 ThXV, Whe aQaO\ViV ZiOO fiUVWO\ iQWURdXce Whe S\UiaQ cRQfOicW aQd 
SURYide VRPe bacNgURXQd iQfRUPaWiRQ aV WR Whe QaWXUe Rf Whe eQYiURQPeQWaO daPage. The 
GeQeYa CRQYeQWiRQV Rf 1949, VSecificaOO\ CRPPRQ AUWicOe 3, AUWicOeV 35(3) aQd 55(1) Rf 
AddiWiRQaO PURWRcRO I (API), aQd AUWicOeV 14 aQd 15 Rf AddiWiRQaO PURWRcRO II (APII), ZiOO be 
e[aPiQed.12 TheVe SURYiViRQV ZiOO be aSSOied WR Whe S\UiaQ cRQfOicW iQ Whe OaVW VecWiRQ WR aVVeVV 
ZheWheU IHL Pa\ RffeU SURWecWiRQ WR Whe eQYiURQPeQW aQd WeUPiQaWe Whe daPage caXVed WR 
Whe ZaWeU V\VWeP b\ Whe aUPed aWWacNV. 
 TR fXUWheU eQhaQce Whe UeVeaUch iQWR Whe TXeVWiRQ Rf Whe daPage RccXUUiQg, iW iV cUXciaO 
WR e[SOaiQ Whe PeaQiQg Rf ¶QaWXUaO eQYiURQPeQW· aQd cRQVideU ZheWheU Whe haUP caXVed WR Whe 
ZaWeU V\VWeP TXaOifieV aV daPage WR Whe QaWXUaO eQYiURQPeQW. The QaWXUaO eQYiURQPeQW iV QRW 
cOeaUO\ defiQed iQ OegiVOaWiRQ. IW iV geQeUaOO\ SURWecWed WhURXgh IHL aV RSSRVed WR iQWeUQaWiRQaO 
eQYiURQPeQWaO OaZ, becaXVe Whe MXV LQ EHOOR cRYeUV Whe OaZ Rf aUPed cRQfOicW. HeQce, iW iV 
cRQVideUed WhaW eQYiURQPeQWaO daPage iV a hXPaQiWaUiaQ iVVXe.13  

A YaUieW\ Rf SURSRViWiRQV Rf defiQiWiRQV ZiOO be e[aPiQed, fURP Whe IQWeUQaWiRQaO CRXUW 
Rf JXVWice (ICJ), Whe IQWeUQaWiRQaO LaZ CRPPiVViRQ (ILC), aQd Whe SWRcNhROP DecOaUaWiRQ.14 
The Qe[W SURbOePV aVVeVVed ZiOO be ZhaW Whe QaWXUaO eQYiURQPeQW cRQViVWV Rf aQd ZheWheU iW iV 
diffeUeQW fURP ViPSO\ Whe ¶eQYiURQPeQW·. ThiV aQaO\ViV Rf Whe defiQiWiRQ Rf ¶QaWXUaO 
eQYiURQPeQW· ZiOO aiP WR VhRZ WhaW Whe OegiVOaWiYe fUaPeZRUN dReV QRW VXfficieQWO\ addUeVV Whe 
iPSRUWaQce aQd VcRSe Rf Whe QaWXUaO eQYiURQPeQW.15 

 
PaQagePeQW V\VWeP. WeaSRQV-UeOaWed cRQWaPiQaWiRQ caXVed b\ bRWh Whe gRYeUQPeQW aQd aUPed gURXSV haV 
aOVR UeVXOWed iQ daPage VXch aV WR[ic UePQaQWV, e[SORViYe VXbVWaQceV aQd Whe PaNiQg Rf XQVafe ZeaSRQV. The 
UeaVRQ ZaWeU-UeOaWed daPage, aV RSSRVed WR Whe fRUPV OiVWed abRYe, ZiOO be aQaO\]ed iV iWV PXOWiSXUSRVe aQd 
cRPSOe[ QaWXUe. The aQaO\ViV ZiOO aiP WR diVSOa\ hRZ VeUiRXV a QRQ-iQWeUQaWiRQaO aUPed cRQfOicW caQ be aQd 
WR ZhaW e[WeQW UeVRXUceV caQ be e[SORiWed fRU Whe beQefiW Rf a giYeQ SaUW\.   

11  Ze\ad MRhaPPad JaffaO aQd WaOeed FRXad MahaPeed, PUeYeQW EQYiURQPeQWaO DaPage DXUiQg AUPed 
CRQfOicW (2018) 5 BRICS LaZ JRXUQaO 72, 74. 

12  GeQeYa CRQYeQWiRQ ReOaWiYe WR Whe PURWecWiRQ Rf CiYiOiaQ PeUVRQV iQ TiPe Rf WaU (adRSWed 12 AXgXVW 1949, 
eQWeUed iQWR fRUce 21 OcWRbeU 1950) 75 UNTS 287, cRPPRQ aUW 3; PURWRcRO AddiWiRQaO WR Whe GeQeYa 
CRQYeQWiRQV Rf 12 AXgXVW 1949 aQd ReOaWiQg WR Whe PURWecWiRQ Rf VicWiPV Rf IQWeUQaWiRQaO AUPed CRQfOicWV 
(adRSWed 8 JXQe 1977, eQWeUed iQWR fRUce 7 DecePbeU 1978) 1125 UNTS 3 (PURWRcRO I) aUWV 35(3), 55(1); 
PURWRcRO AddiWiRQaO WR Whe GeQeYa CRQYeQWiRQV Rf 12 AXgXVW 1949 aQd ReOaWiQg WR PURWecWiRQ Rf Whe VicWiPV 
Rf NRQ-IQWeUQaWiRQaO AUPed CRQfOicWV (adRSWed 8 JXQe 1977, eQWeUed iQWR fRUce 7 DecePbeU 1978) 1125 
UNTS 609 (PURWRcRO II) aUWV 14, 15 - QRWe, AUWicOeV 35(3) aQd 55(1) aSSO\ WR iQWeUQaWiRQaO aUPed cRQfOicWV aQd 
ZiOO be e[aPiQed aV SeUWiQeQW cXVWRPaU\ iQWeUQaWiRQaO OaZ. 

13  CaUO BUXch, PURWHFWLQJ WKH EQYLURQPHQW DXULQJ AUPHG CRQIOLFW: AQ IQYHQWRU\ DQG AQDO\VLV RI IQWHUQDWLRQDO LDZ 
(UQiWed NaWiRQV EQYiURQPeQW PURgUaPPe 2009) 10; Vee ILC (Q 4) aQd QRWe PUiQciSOe 1 Zhich cRQcOXdeV WhaW 
¶Whe QaWXUaO eQYiURQPeQW VhaOO be SURWecWed b\ aSSOicabOe iQWeUQaWiRQaO OaZ aQd iQ SaUWicXOaU, iQWeUQaWiRQaO 
hXPaQiWaUiaQ OaZ·. 

14  DRXg WeiU, ¶We Qeed WR defiQe ´Whe eQYiURQPeQWµ WR SURWecW iW fURP aUPed cRQfOicW· (TKH TR[LF RHPQDQWV RI 
:DU PURMHFW, 11 FebUXaU\ 2016) <WR[icUePQaQWVRfZaU.iQfR/Ze-Qeed-WR-defiQe-Whe-eQYiURQPeQW-WR-SURWecW-iW-
fURP-aUPed-cRQfOicW/#_edQUef1> acceVVed 9 JXO\ 2020. 

15  CaUVWeQ SWahQ, JeQV IYeUVRQ, JeQQifeU S EaVWeUda\ (edV), EQYLURQPHQWDO PURWHFWLRQ DQG TUDQVLWLRQV IURP CRQIOLFW 
WR PHDFH: CODULI\LQJ NRUPV, PULQFLSOHV, DQG PUDFWLFHV (O[fRUd SchROaUVhiS OQOiQe 2017). 
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 OYeUaOO, Whe SXUSRVe iV WR e[SORUe Whe cUiWicaO eOePeQWV Rf Whe OegaO fUaPeZRUN WhaW aUe 
aSSOicabOe iQ WiPeV Rf a QRQ-iQWeUQaWiRQaO aUPed cRQfOicW, VSecificaOO\ Whe iQWeUQaO cRQfOicW iQ 
S\Uia, WR cRPe WR aQ aQaO\WicaO cRQcOXViRQ ZiWh Whe idea WhaW, RQ RQe haQd, Whe cRPSOe[iW\ 
VXUURXQdiQg Whe SURWecWiRQ Rf Whe eQYiURQPeQW iV dXe WR a OacN Rf SUeciVe OegiVOaWiRQ, aQd RQ 
Whe RWheU haQd Whe OacN Rf e[SOiciW iPSOePeQWaWiRQ RQ Whe SaUW Rf SWaWeV.16 

 
II. PUHIDFH WR WKH CDVH SWXG\: S\ULD AQWHFHGHQW WR WKH IQWHUQDO BDWWOH 
CXUUeQWO\, aOO RYeU Whe ZRUOd, QXPeURXV iQWeUQaO cRQfOicWV aUe WaNiQg SOace. S\Uia iV MXVW RQe Rf 
WheP. The aiP Rf WhiV SecWiRQ iV WR SUeVeQW Whe ViWXaWiRQ aV iW ZaV iQ S\Uia befRUe Whe cRQfOicW 
eUXSWed, ZiWh VSeciaO aWWeQWiRQ SOaced RQ Whe eQYiURQPeQW. 

The S\UiaQ cRQfOicW begaQ iQ 2011 aV a VeUieV Rf SURWeVWV NQRZQ aV ¶Whe AUab SSUiQg·, 
Zhich iQ S\Uia RUigiQaOO\ begaQ iQ RSSRViWiRQ WR PUeVideQW AVVad·V UegiPe.17 IQ Ma\ 2012, 
HXPaQ RighWV WaWch cRQcOXded WhaW, iQ VRPe aUeaV Rf S\Uia, Whe fighWiQg had achieYed Whe 
OeYeO Rf aQ aUPed cRQfOicW.18 PUeVideQW AVVad aQQRXQced RQ 26 JXQe 2012 WhaW S\Uia ZaV iQdeed 
iQ a VWaWe Rf ZaU.19 FXUWheUPRUe, Whe IQWeUQaWiRQaO CRPPiWWee Rf Whe Red CURVV (ICRC) 
RfficiaOO\ cRQfiUPed iQ JXO\ 2012 WhaW Whe ViWXaWiRQ iQ S\Uia had Ueached Whe VWaWXV Rf a QRQ-
iQWeUQaWiRQaO aUPed cRQfOicW.20 IW iV iPSRUWaQW WR QRWe WhaW WheUe haYe beeQ a UaQge Rf diVSXWeV 
WaNiQg SOace iQ S\Uia. TheVe iQcOXde, aPRQg RWheUV, iQWeUQaWiRQaO aUPed cRQfOicWV iQYROYiQg 
Whe UQiWed SWaWeV, TXUNe\, IVUaeO aQd IUaQ.21 HRZeYeU, iQ WhiV WheViV, aWWeQWiRQ ZiOO be SOaced 

 
16  MicheOOe MacN, IQcUeaViQg ReVSecW fRU IQWeUQaWiRQaO HXPaQiWaUiaQ LaZ iQ NRQ-iQWeUQaWiRQaO AUPed 

CRQfOicWV· (IQWHUQDWLRQDO CRPPLWWHH RI WKH RHG CURVV, 2008) 
<icUc.RUg/ViWeV/defaXOW/fiOeV/WRSic/fiOe_SOXV_OiVW/0923-
iQcUeaViQg_UeVSecW_fRU_iQWeUQaWiRQaO_hXPaQiWaUiaQ_OaZ_iQ_QRQ-iQWeUQaWiRQaO_aUPed_cRQfOicWV.Sdf> 
acceVVed 9 JXO\ 2020; Vee RichaUd DeVgagQp, The PUeYeQWiRQ Rf EQYiURQPeQWaO DaPage iQ TiPe Rf AUPed 
CRQfOicW: PURSRUWiRQaOiW\ aQd PUecaXWiRQaU\ MeaVXUeV· (2000) 3 YeaUbRRN Rf IQWeUQaWiRQaO HXPaQiWaUiaQ 
LaZ 109. 

17  CRXQciO RQ FRUeigQ ReOaWiRQV, ¶GORbaO CRQfOicW TUacNeU· (CRXQFLO RQ FRUHLJQ RHODWLRQV, 11 AXgXVW 2020) 
<cfU.RUg/iQWeUacWiYe/gORbaO-cRQfOicW-WUacNeU/cRQfOicW/ciYiO-ZaU-V\Uia> acceVVed 11 AXgXVW 2020. 

18  OOe SROYaQg aQd AQQa NeiVWaW, DHDWK IURP WKH SNLHV: DHOLEHUDWH DQG IQGLVFULPLQDWH ALU SWULNHV RQ CLYLOLDQV (HXPaQ 
RighWV WaWch 2013) 12. 

19  LRXiVe AUiPaWVX aQd MRhbXba ChRXdhXU\, ¶The LegaO COaVVificaWiRQ Rf Whe AUPed CRQfOicWV iQ S\Uia, 
YePeQ aQd Lib\a· (IQWeUQaWiRQaO LaZ PP 2014/01, ChaWPaQ HRXVe 2014) 
<chaWhaPhRXVe.RUg/ViWeV/defaXOW/fiOeV/hRPe/chaWhaP/SXbOic_hWPO/ViWeV/defaXOW/fiOeV/20140300COaVVific
aWiRQCRQfOicWVAUiPaWVXChRXdhXU\1.Sdf> acceVVed 9 JXO\ 2020; Whe W\Se Rf cRQfOicW ZaV QRW VSecified b\ Whe 
PUeVideQW bXW iW caQ be iPSOied WhaW he PeaQW ciYiO ZaU. 

20  ibid. 
21  See GaO (Q 7) 34; Vee aOVR DaYid WaOOace, AP\ McCaUWh\ aQd ShaQe ReeYeV, ¶TU\iQg Whe MaNe SeQVe Rf Whe 

SeQVeOeVV: COaVVif\iQg Whe S\UiaQ WaU XQdeU Whe LaZ Rf AUPed CRQfOicW· (2017) 25 MichigaQ SWaWe 
IQWeUQaWiRQaO LaZ ReYieZ 556, 589, 591 - fiUVWO\, iW PXVW be QRWed WhaW Whe S\UiaQ cRQfOicW iV e[WUePeO\ 
cRPSOicaWed aQd iQYROYeV YaUiRXV acWRUV. NRWe WhaW Whe aXWhRUV VSecificaOO\ VWaWe ¶(«) iW iV cOeaU WhaW a QRQ-
iQWeUQaWiRQaO aUPed cRQfOicW cXUUeQWO\ e[iVWV iQ S\Uia·. The\ fXUWheU gR RQ WR acNQRZOedge WhaW ¶The ICRC 
agUeeV, cRQfiUPiQg WhaW Whe ViWXaWiRQ iQ S\Uia ZiWh UeVSecW WR Whe U.S. cRQVWiWXWeV aQ iQWeUQaWiRQaO aUPed 
cRQfOicW·. ThiV SUeVeQWV Whe aUgXPeQW WhaW bRWh W\SeV Rf aWWacN aUe WaNiQg SOace iQ S\Uia. See SWeShaQie 
Nebeha\, ¶E[cOXViYe: SiWXaWiRQ iQ S\Uia cRQVWiWXWeV iQWeUQaWiRQaO aUPed cRQfOicW - Red CURVV· (RHXWHUV, 7 ASUiO 
2017) <UeXWeUV.cRP/aUWicOe/XV-PideaVW-cUiViV-V\Uia-UedcURVV-idUSKBN17924T> acceVVed 9 JXO\ 2020; aQ 
IVUaeOi aiU VWUiNe RccXUUed RQ S\UiaQ WeUUiWRU\ iQ DaPaVcXV iQ JaQXaU\ 2013 aQd caXVed cRQWURYeUV\ aV WR 
ZheWheU RU QRW WhiV cRXOd TXaOif\ aV a VeSaUaWe iQWeUQaWiRQaO aUPed cRQfOicW. ThiV acceQWXaWeV Whe aUgXPeQW 
WhaW Whe cRQfOicW iQ S\Uia iV iQdeed cRPSOicaWed. See AUiPaWVX aQd ChRXdhXU\ (Q 19). 
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RQ e[aPiQiQg ZheWheU Whe GeQeYa CRQYeQWiRQV, aV Whe aSSURSUiaWe MXV LQ EHOOR, caQ be aSSOied 
WR Whe QRQ-iQWeUQaWiRQaO aUPed cRQfOicWV iQYROYiQg Whe S\UiaQ gRYeUQPeQW aQd UebeO gURXSV.22 
 The iQWeUQaO fighWiQg iQ S\Uia iV beWZeeQ, RQ Whe RQe haQd, PUeVideQW AVVad aQd Whe 
S\UiaQ AUP\, aQd RQ Whe RWheU, QRQ-gRYeUQPeQWaO aUPed gURXSV VXSSRUWed b\ e[WeUQaO QRQ-
SWaWe acWRUV VXch aV FSA aQd ISIS.23 The OacN Rf a cRheUeQW S\UiaQ aUP\ aQd Whe UiVe Rf aUPed 
RSSRViWiRQ gURXSV RUgaQi]iQg aQWi-UegiPe SURWeVWV fXeOed Whe deYeORSPeQW Rf Whe ciYiO ZaU aQd 
Oed WR Whe QaWiRQaO S\UiaQ AUab AUP\ (SAA) UeVRUWiQg WR Whe XVe Rf e[SORViYe ZeaSRQV aQd 
cOXVWeU PXQiWiRQV iQ SRSXOaWed aUeaV.24 AV a UeVXOW, Whe ciWi]eQV aQd QaWXUaO eQYiURQPeQW 
e[SeUieQced hRUUeQdRXV deVWUXcWiRQ Rf, aPRQg RWheU WhiQgV, iQfUaVWUXcWXUe aQd Whe ZaWeU 
V\VWeP. ThiV TXicNO\ UeVXOWed iQ a hXPaQiWaUiaQ cUiViV ZiWh VeePiQgO\ QR eQd.25 ThiV 
XQfRUWXQaWe baWWOe OefW cRXQWOeVV ciYiOiaQV VcaUUed aQd haYiQg WR eYacXaWe WheiU hRPeWRZQV dXe 
WR Whe deYaVWaWiRQ WR Whe iQfUaVWUXcWXUe. FXUWheUPRUe, Whe eQYiURQPeQW ZaV aW a gUeaWeU UiVN 
WhaQ eYeU, aV Whe S\UiaQ gRYeUQPeQW aQd aUPed RSSRViWiRQ gURXSV VhRZed QR PeUc\.26 
 AWWeQWiRQ ZiOO be SOaced VROeO\ RQ QRQ-iQWeUQaWiRQaO aUPed cRQfOicWV iQYROYiQg Whe 
S\UiaQ gRYeUQPeQW agaiQVW Whe UebeO gURXSV aQd hRZ WheiU cRQdXcW aQd Whe cRQWiQXaWiRQ Rf 
Whe cRQfOicW haV cRQWUibXWed WR Whe deWUiPeQW aQd fUagiOe VWaWe Rf Whe eQYiURQPeQW. The daPage 
caXVed WR Whe ZaWeU V\VWeP aV a UeVXOW Rf Whe aWWacNV ZiOO be aQaO\]ed, VSecificaOO\ haUP caXVed 
WR Whe effecWiYe VXSSO\ Rf Vafe ZaWeU.27 The ZaWeU V\VWeP iV aQ iPSRUWaQW aVSecW Rf eYeU\ 
heaOWh\, fXQcWiRQiQg VRcieW\ aQd eQYiURQPeQW. HeQce, faiOXUe WR SURWecW iW caQ Oead WR 
XQdeViUabOe hXPaQ VXffeUiQg.28 FRcXV RQ WhiV aVSecW ZiOO VhRZ WhaW Whe eQYiURQPeQWaO 
ciUcXPVWaQceV iQ S\Uia aUe bURad aQd cRPSOe[. 
 IW iV heOSfXO WR UecaS Whe eQYiURQPeQWaO ViWXaWiRQ aQd iVVXeV iQ SUe-cRQfOicW S\Uia WR 
beWWeU XQdeUVWaQd Whe e[WeQW Rf Whe haUP Whe iQWeUQaO cRQfOicW Pa\ caXVe. A feZ UeSRUWV 
UegaUdiQg Whe SUe-cRQfOicW ViWXaWiRQ haYe beeQ UeOeaVed. IQ 2009, Whe DeOegaWiRQ Rf Whe 
EXURSeaQ CRPPiVViRQ WR S\Uia UeOeaVed a UeSRUW RQ Whe CRXQWU\ EQYiURQPeQWaO PURfiOe Rf Whe 
S\UiaQ AUab ReSXbOic, Zhich iQcOXdeV cRPPeQWV aQd aVVeVVPeQWV RQ YaUiRXV PaWWeUV 
cRQceUQiQg Whe VWaWe Rf Whe eQYiURQPeQW VhRUWO\ befRUe Whe ZaU.29 WhaW iV eYideQW fURP Whe 
UeSRUW iV WhaW, SUiRU WR Whe VWaUW Rf Whe iQWeUQaO aUPed cRQfOicW, S\Uia e[SeUieQced QXPeURXV 

 
22  GaO (Q 7) 43. 
23  See CRheQ (Q 7) 11; Whe chaOOeQgiQg aVSecW iV aVVeVViQg ZheWheU RU QRW WheVe aUPed gURXSV VaWiVf\ Whe 

RUgaQi]aWiRQaO cUiWeUia Oaid RXW b\ Whe IQWeUQaWiRQaO CUiPiQaO TUibXQaO fRU Whe FRUPeU YXgRVOaYia iQ Whe TDGLć 
caVe. ThiV RUgaQi]aWiRQaO aVSecW iV YiWaO aV iW e[cOXdeV acWV Zhich aUe QRW RUgaQi]ed aQd WheUefRUe dR QRW faOO 
ZiWhiQ Whe fUaPeZRUN Rf iQWeUQaWiRQaO hXPaQiWaUiaQ OaZ. IW iV ZiWhRXW dRXbW WhaW Whe gRYeUQPeQW fRUceV PeeW 
WhiV cUiWeUiRQ. IW caQ be aUgXed WhaW bRWh FSA aQd ISIS aOVR dR, aV Whe\ cRQWURO OaUge aPRXQWV Rf WeUUiWRU\, 
haYe aQ RUgaQi]ed cRPPaQd VWUXcWXUe aQd aUe abOe WR caUU\ RXW RUgaQi]ed aWWacNV - Vee WaOOace, McCaUWh\ 
aQd ReeYeV (Q 21) 587, 588; Vee aOVR AUiPaWVX aQd ChRXdhXU\ (Q 19). 

24  ZZiMQeQbXUg aQd We PaV (Q 6) 11. 
25  ZZiMQeQbXUg aQd We PaV (Q 6) 11. 
26  JRVef KUaXV, ¶The IQWeUQaOi]aWiRQ Rf CRQfOicWV: TheRUeWicaO BacNgURXQd, CRQceSWXaOi]aWiRQ, aQd 

CRQWePSRUaU\ MiddOe-EaVW RegiRQ· (2017) 26(5) VRMeQVNp UR]hOed\ 23, 29. 
27  ZZiMQeQbXUg aQd We PaV (Q 6). 
28  PeWeU GOeicN, ¶WaWeU aV a WeaSRQ aQd CaVXaOW\ Rf CRQfOicW: FUeVhZaWeU aQd IQWeUQaWiRQaO HXPaQiWaUiaQ 

LaZ· (2019) 33 WaWeU ReVRXUceV MaQagePeQW 1737, 1738, 1742, 1743; aQ e[aPSOe Rf hXPaQ VXffeUiQg aV a 
UeVXOW Rf Whe faiOXUe WR SURWecW ZaWeU V\VWePV RccXUUed iQ 1991 dXUiQg a ciYiO ZaU iQ SRPaOia. The deVWUXcWiRQ 
Rf Whe ZaWeU V\VWeP Oed WR a chROeUa RXWbUeaN Zhich iQ WXUQ affecWed aURXQd 55,000 ciYiOiaQV. AQ iQWeUeVWiQg 
RbVeUYaWiRQ b\ GOeicN iQ WhiV We[W iV WhaW Whe VhifW fURP PXOWi-SWaWe cRQfOicWV WR iQWUa-SWaWe ciYiO cRQfOicWV haV 
aOVR UeVXOWed iQ aQ iQcUeaVe iQ aWWacNV RQ ZaWeU V\VWePV. 

29  Ma[ KaVSaUeN aQd MaUZaQ DiPaVhNi, ¶CRXQWU\ EQYiURQPeQWaO PURfiOe fRU Whe S\UiaQ AUab ReSXbOic· (NR 
2008/171432, DeOegaWiRQ Rf Whe EXURSeaQ CRPPiVViRQ WR S\Uia, ASUiO 2009). 
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eQYiURQPeQWaO SURbOePV,30 QaPeO\ ZaWeU SROOXWiRQ, ZaWeU VcaUciW\, aiU SROOXWiRQ, ZaVWe 
PaQagePeQW iVVXeV, PiQiQg iQdXVWU\ SROOXWiRQ, aQd eQYiURQPeQWaO SROic\ aQd gRYeUQaQce 
iVVXeV.31 AV Rf 2009, ZheQ Whe ReSRUW ZaV UeOeaVed, iW ZaV cOaiPed WhaW aOPRVW aOO Rf S\Uia·V 
UeQeZabOe ZaWeU UeVRXUceV ZeUe fXOO\ e[SORiWed.32 HeQce, ZaWeU WUaQVfeU WR PRUe UXUaO aUeaV 
ZaV cRQdXcWed, bXW ZiWh difficXOW\. The ReSRUW QRWeV WhaW VRPe effecWV Rf ZaWeU VhRUWage aUe 
YiVibOe, fRU e[aPSOe Whe decOiQiQg aTXifeU ZaWeU OeYeOV UeVXOWiQg iQ aQ iQcUeaVe iQ Whe VaOiQiW\ Rf 
gURXQdZaWeU.33 A VhRUWage Rf dUiQNiQg ZaWeU aQd dURXghW ZeUe YeU\ SURbabOe, aQd eYeQ 
e[SeUieQced iQ ciWieV QeaU DaPaVcXV aQd YaUPRXN, cORVe WR Whe JRUdaQ bRUdeU.34 
 AQ iQWeUeVWiQg aUgXPeQW e[aPiQed b\ VchROaUV iV Whe WhRXghW WhaW Whe S\UiaQ dURXghW 
beWZeeQ 2007²2010 ZaV a SRVVibOe cRQWUibXWiRQ WR Whe eVcaOaWiRQ Rf Whe iQWeUQaO cRQfOicW. FePia 
aQd WeUUeO bRWh VWaWe WhaW iW ZaV Whe ¶ZRUVW ORQg-WeUP dURXghW « ViQce agUicXOWXUaO 
ciYiOi]aWiRQV begaQ iQ Whe FeUWiOe CUeVeQW·.35 EYideQce fXUWheU cOaiPV WhaW iW ZaV RQe Rf Whe 
ZRUVW UecRUded dURXghWV iQ S\Uia, Zhich UeVXOWed iQ ZideVSUead cURS faiOXUe aQd PigUaWiRQ WR 
XUbaQ ciWieV.36 ThiV aUgXPeQW ZaV VXSSRUWed b\ fRUPeU PUeVideQW Rf Whe UQiWed SWaWeV, BaUacN 
ObaPa, ZhR cOaiPed WhaW Whe dURXghW ¶heOSed fXeO Whe eaUO\ XQUeVW iQ S\Uia, Zhich deVceQded 
iQWR ciYiO ZaU·.37 IW caQ be aUgXed WhaW Whe dURXghW, WR a ceUWaiQ e[WeQW, PighW haYe SURYRNed 
PigUaWiRQ, Zhich aOVR cRQWUibXWed WR Whe iQWeUQaO XQUeVW aQd UeVXOWed iQ cRQfOicW.38 HRZeYeU, iW 
ZRXOd be XQcRQYiQciQg WR aUgXe WhaW Whe dURXghW, aQd Whe VWaWe Rf Whe eQYiURQPeQW aV a UeVXOW 
WheUeRf, ZaV Whe VROe caXVe fRU Whe S\UiaQ iQWeUQaO cRQfOicW.39 
 A deVNWRS VWXd\ UeSRUW UeOeaVed b\ PAX iQ 2015 RQ ¶The EQYiURQPeQWaO aQd PXbOic 
HeaOWh Rf Whe S\UiaQ CRQfOicW· cRYeUV Whe VWaWe Rf Whe eQYiURQPeQW SUiRU WR Whe VWaUW Rf Whe 
cRQfOicW aQd PaNeV ViPiOaU cOaiPV WR Whe 2009 UeSRUW b\ Whe DeOegaWiRQ Rf Whe EXURSeaQ 
CRPPiVViRQ WR S\Uia. The PAX UeSRUW PeQWiRQV WhaW ¶S\Uia e[SeUieQced QXPeURXV 
cRQVecXWiYe dURXghWV Zhich affecWed ZaWeU aQd UeVXOWed iQ VcaUciW\ ZiWh aURXQd 1.3 PiOOiRQ 
ciYiOiaQV beiQg affecWed.· 40 

 
30  ibid. 
31  ZZiMQeQbXUg aQd We PaV (Q 6) 18²21; Vee aOVR GhaOeb FaRXU aQd AbbaV Fa\ad, ¶WaWeU EQYiURQPeQW iQ Whe 

CRaVWaO BaViQV Rf S\Uia - AVVeVViQg Whe IPSacWV Rf Whe WaU· (2014) SSUiQgeU IQWeUQaWiRQaO PXbOiVhiQg 
SZiW]eUOaQd 533²552. 

32  KaVSaUeN aQd DiPaVhNi (Q 29) 17. 
33  KaVSaUeN aQd DiPaVhNi (Q 29) 18. 
34  ibid. 
35  JaQ SheOb\, OPaU Dahi, ChUiVWiaQe FU|hOich aQd MiNe HXOPe, ¶COiPaWe chaQge aQd Whe S\UiaQ ZaU UeYiViWed· 

(2017) 60 PROiWicaO GeRgUaSh\ 232, 233; Vee FUaQceVcR FePia aQd CaiWOiQ WeUUeOO, ¶S\Uia: COiPaWe ChaQge, 
DURXghW aQd SRciaO UQUeVW· (TKH CHQWHU IRU COLPDWH DQG SHFXULW\, 29 FebUXaU\ 2012). 

36  CROiQ KeOOe\ aQd RWheUV, ¶COiPaWe chaQge iQ Whe FeUWiOe CUeVceQW aQd iPSOicaWiRQV Rf Whe UeceQW S\UiaQ 
dURXghW· (2015) 112(11) PNAS 3241. 

37  SheOb\, Dahi, FU|hOich aQd HXOPe (Q 35); Vee BaUacN ObaPa, ¶RePaUNV b\ Whe PUeVideQW aW Whe UQiWed SWaWeV 
CRaVW GXaUd AcadeP\ CRPPeQcePeQW· (OIILFH RI WKH PUHVV SHFUHWDU\, 20 Ma\ 2015) 
<RbaPaZhiWehRXVe.aUchiYeV.gRY/Whe-SUeVV-Rffice/2015/05/20/UePaUNV-SUeVideQW-XQiWed-VWaWeV-cRaVW-
gXaUd-acadeP\-cRPPeQcePeQW> acceVVed 3 ASUiO 2020. 

38  SheOb\, Dahi, FU|hOich aQd HXOPe (Q 35). 
39  ibid. 
40  ZZiMQeQbXUg aQd We PaV (Q 6) 19. 
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FXUWheUPRUe, Whe ZaWeU TXaOiW\ ZaV SRRU, bXW WhiV PaiQO\ affecWed aUeaV ZiWh a high 
UaWe Rf ecRQRPic acWiYiW\.41 AQRWheU iVVXe bURXghW fRUZaUd iV Whe faiOXUe Rf aQ effecWiYe 
ZaVWeZaWeU PaQagePeQW V\VWeP.42 
 WhaW PXVW be acNQRZOedged iV WhaW S\Uia·V aWWePSW WR cRPbaW WheVe iVVXeV ZaV 
UecRgQi]ed aQd addUeVVed iQ Whe 10Wh FiYe-YeaU POaQ (2006²2010).43 The gRaO VeW iQ WhiV POaQ 
ZaV WR VeW XS 200 ZaWeU WUeaWPeQW SOaQWV Zhich ZRXOd e[WeQd WR aURXQd 50 SeUceQW Rf Whe 
SRSXOaWiRQ.44 FURP WhiV, iW caQ be dedXced WhaW Whe S\UiaQ gRYeUQPeQW ZaV ZeOO aZaUe Rf Whe 
eQYiURQPeQWaO SURbOePV aQd VeW RXW aQ iQiWiaWiYe WR aSSURach aQd fi[ WheP. IW caQ aOVR be 
QRWed WhaW S\Uia had a QXPbeU Rf eQYiURQPeQWaO SURbOePV UegaUdiQg Whe diVWUibXWiRQ Rf Vafe 
ZaWeU aQd Whe ZaWeU V\VWeP SUiRU WR Whe VSiUaOiQg Rf Whe cRQfOicW. A feZ Rf Whe effecWV RQ Whe 
ZaWeU V\VWeP dXUiQg Whe S\UiaQ iQWeUQaO cRQfOicW ZiOO be fXUWheU diVcXVVed beORZ. 

 
A. TKH S\ULDQ :DWHU CRQIOLFW: FXUWLYH EQYLURQPHQWDO DDPDJH LQ DLVJXLVH 
The ZaWeU cUiViV iQ S\Uia haV SURgUeVVed aQd ZRUVeQed aORQg ZiWh Whe cRQfOicW, aV aWWacNV 
daPaged SiSeOiQeV aQd RWheU ZaWeU iQfUaVWUXcWXUe. ThXV, WhiV SecWiRQ ZiOO VhRZcaVe hRZ, 
dXUiQg Whe iQWeUQaO aUPed cRQfOicW, PXOWiSOe PiOiWaU\ aWWacNV haYe WaUgeWed Whe ZaWeU V\VWeP. 
The ZaWeU VXSSO\ V\VWeP iV beiQg daPaged aV a UeVXOW Rf aWWacNV b\ bRWh Whe UebeO fRUceV aQd 
PUeVideQW AVVad·V UegiPe.45 DXe WR WhiV VeYeUe aQd cRQWiQXRXV daPage, ZaWeU iV becRPiQg 
PRUe VcaUce.46 APRQg RWheU Pedia RXWOeWV, WhiV haV caXghW Whe aWWeQWiRQ Rf Whe IQWeUQaWiRQaO 
CRPPiWWee Rf Whe Red CURVV. The\ aUe aZaUe aQd cRQceUQed abRXW Whe OiPiWed acceVV WR ZaWeU, 
aV SRVVibOe cRQWaPiQaWiRQV caQ haYe VeUiRXV UeSeUcXVViRQV. AQ iQVighWfXO cOaiP Pade b\ Whe 
ICRC ZaV WhaW ZaWeU, aV a VcaUce UeVRXUce, VhRXOd QRW be XVed aV a ZeaSRQ Rf ZaU. ThiV 
caSWXUeV Whe iQWeQViW\ Rf Whe cRQfOicW aQd Whe deSWh Rf iWV iPSacW.47 
 A feZ e[aPSOeV Rf aWWacNV RQ Whe ZaWeU V\VWeP ZiOO be SUeVeQWed. HRZeYeU, dXe WR Whe 
cRQWURYeUViaO aQd highO\ VeQViWiYe QaWXUe Rf Whe iQWeUQaO cRQfOicW, Whe cRYeUage Rf Whe daPage 
beiQg caXVed b\ bRWh VideV haV SRWeQWiaO ORRShROeV. The SURbOeP fiUVW becaPe highOighWed iQ 
2014, ZheQ Whe AOeSSR aQd DeiU e]-ZRU gRYeUQRUaWeV cXW Rff Whe ZaWeU VXSSO\.48 IQ 2014, The 
S\UiaQ AUab NeZV AgeQc\ aOVR cRYeUed a WeUURUiVW aWWacN WhaW WRRN SOace WaUgeWiQg WZR ZaWeU 
ZeOOV iQ Whe SZeida aUea.49 AQRWheU aWWacN b\ aQ aUPed WeUURUiVW gURXS haSSeQed aW Whe bRUdeU 
Rf Whe DaUaa SURYiQce, iQ Zhich aQ eOecWUicaO WUaQVfRUPeU aW a dUiQNiQg ZaWeU ZeOO ZaV 

 
41  ibid. 
42  ibid. 
43  UQiWed NaWiRQV DeYeORSPeQW PURgUaPPe, ¶TechQicaO SXSSRUW fRU Whe IPSOePeQWaWiRQ Rf Whe TeQWh FiYe YeaU 

POaQ· (PURMecW NR SYR/08/004, UQiWed NaWiRQV DeYeORSPeQW PURgUaPPe, 5 FebUXaU\ 2008) 
<iQfR.XQdS.RUg/dRcV/Sdc/DRcXPeQWV/SYR/00049469_iPSOePeQWiQg%20FYP.Sdf> acceVVed 9 JXO\ 2020. 

44  UQiWed NaWiRQV DeYeORSPeQW PURgUaPPe (Q 43); ZZiMQeQbXUg aQd We PaV (Q 6) 19. 
45  ZZiMQeQbXUg aQd We PaV (Q 6) 29. 
46  UNICEF, ¶SeYeUe ZaWeU VhRUWageV cRPSRXQd Whe PiVeU\ Rf PiOOiRQV iQ ZaU-WRUQ S\Uia - Va\V UNICEF· 

(8NICEF, 25 AXgXVW 2015) <XQicef.RUg/Pedia/Pedia_82980.hWPO> acceVVed 9 JXO\ 2020. 
47  ICRC, ¶EQYiURQPeQW aQd iQWeUQaWiRQaO hXPaQiWaUiaQ OaZ· (IQWHUQDWLRQDO CRPPLWWHH RI WKH RHG CURVV, 29 OcWRbeU 

2010) <icUc.RUg/eQ/dRc/ZaU-aQd-OaZ/cRQdXcW-hRVWiOiWieV/eQYiURQPeQW-ZaUfaUe/RYeUYieZ-eQYiURQPeQW-
aQd-ZaUfaUe.hWP> acceVVed 9 JXO\ 2020. 

48  ZZiMQeQbXUg aQd We PaV (Q 6) 29; Vee iQWeU aOia, Office fRU Whe CRRUdiQaWiRQ Rf HXPaQiWaUiaQ AffaiUV, ¶S\UiaQ 
AUab ReSXbOic: GRYeUQRUaWeV PURfiOe· (8QLWHG NDWLRQV, 14 JXO\ 2014) 
<UeOiefZeb.iQW/ViWeV/UeOiefZeb.iQW/fiOeV/UeVRXUceV/S\Uia%20gRYeUQRUaWe%20SURfiOeV%206%20AXgXVW%2020
14.Sdf> acceVVed 9 JXO\ 2020 e[SOaiQiQg Whe diffeUeQW gRYeUQRUaWeV iQ S\Uia. The UeSRUW aOVR VWaWeV Zhich 
gRYeUQRUaWeV haYe OiPiWed acceVV WR ZaWeU. 

49  ZZiMQeQbXUg aQd We PaV (Q 6) 29; H ZaiQ, ¶TeUURUiVWV aWWacN dUiQNiQg ZaWeU ZeOOV iQ S\Uia· (SANA, 10 AXgXVW 
2014) <VaQa.V\/eQ/?S=9610> acceVVed 9 JXO\ 2020. 
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deWRQaWed.50 IQ 2015, UNICEF UeOeaVed a dRcXPeQW eVWiPaWiQg WhaW ¶aURXQd 5 PiOOiRQ SeRSOe 
aUe VXffeUiQg aV a UeVXOW Rf ZaWeU VhRUWageV: aURXQd 2.3 PiOOiRQ iQ AOeSSR, abRXW 2.5 PiOOiRQ iQ 
DaPaVcXV, ZiWh Whe UePaiQdeU beiQg iQ DeUa·a.·51 ThiV iV TXiWe aOaUPiQg, aV iQ 2015 Whe 
SRSXOaWiRQ Rf S\Uia ZaV MXVW XQdeU 18 PiOOiRQ iQhabiWaQWV, Zhich ZRXOd iQViQXaWe WhaW a OiWWOe 
XQdeU 30% Rf Whe ZhROe SRSXOaWiRQ ZaV eQdXUiQg ZaWeU VhRUWage.52 FXUWheUPRUe, Whe WRUOd 
HeaOWh OUgaQi]aWiRQ haV WaNeQ QRWice Rf Whe ZaWeU daPage, aOeUWiQg aQd UeiWeUaWiQg WhaW iQ 
2014 Whe aYaiOabiOiW\ Rf Vafe ZaWeU ZiWhiQ S\Uia ZaV a WhiUd Rf ZhaW iW ZaV befRUe Whe cRQfOicW.53 
DaPage haV aOVR beeQ dRQe WR RWheU ZaWeU iQfUaVWUXcWXUe Zhich XOWiPaWeO\ haV Oed WR aQ 
iQcUeaVed UiVN Rf ZaWeUbRUQe diVeaVeV: chROeUa, VhigeOOa, W\ShRid, aQd heSaWiWiV A.54 WhaW iV 
PRUe, Whe SURYiQceV Rf HaPa aQd HRPV e[SeUieQced a ORVV Rf ZaWeU dXe WR aWWacNV RQ Whe 
ZaWeU iQfUaVWUXcWXUe aQd WheUeb\ aOVR UiVNed Whe VSUead Rf ZaWeUbRUQe diVeaVeV.55 EYideQWO\, Whe 
daPage iV caXViQg VeUiRXV Vide effecWV Zhich affecW QRW RQO\ ciYiOiaQV bXW aOVR Whe eQYiURQPeQW. 

 
B. AQ IQWURGXFWLRQ WR WKH JXV in BellR: NIAC DQG IAC   
JXV LQ EHOOR, aOWeUQaWiYeO\ NQRZQ aV Whe ¶OaZ Rf aUPed cRQfOicW· RU iQWeUQaWiRQaO hXPaQiWaUiaQ 
OaZ, VeeNV WR cRQWURO Whe cRQdXcW Rf SaUWieV dXUiQg aQ aUPed cRQfOicW.56 FiUVWO\, VcUXWiQi]iQg WhiV 
aUea Rf OaZ iV iQdiVSeQVabOe, becaXVe iW ZiOO SURYide Whe baViV fRU aQ aQaO\ViV Rf ZheWheU RU QRW 
iW iV aSSOicabOe WR Whe S\UiaQ iQWeUQaO cRQfOicW. IW iV iPSRUWaQW WR QRWe WhaW WheUe aUe PXOWiSOe 
SURYiViRQV aYaiOabOe ZiWhiQ Whe iQWeUQaWiRQaO OegaO fUaPeZRUN, aQd UefeUeQce ZiOO be Pade WR 
WhRVe UegaUdiQg aUPed cRQfOicWV. OQce Whe aSSOicabOe SURYiViRQV haYe beeQ e[SOaiQed, Whe Qe[W 
aVSecW WhaW PXVW be diVcXVVed iV Whe diffeUeQWiaWiRQ beWZeeQ IAC aQd NIAC, fROORZed b\ a 
cRPPeQWaU\ RQ Whe cRQfOicW iQ S\Uia. HeQce, ZheWheU RU QRW WheUe iV aQ\ diVWiQcWiRQ beWZeeQ 
NIAC aQd IAC ZiOO deWeUPiQe ZheWheU Whe SURYiViRQV cRXOd be XWiOi]ed WR SURWecW Whe 
eQYiURQPeQW fURP fXUWheU daPage.57 FiUVWO\, Whe SeUWiQeQW OaZ UeOaWiQg WR aUPed cRQfOicW ZiOO 
be iQWURdXced. 
 A ZideO\ UecRgQi]ed VRXUce Rf OaZ WhaW iV UeOeYaQW WR Whe SURWecWiRQ Rf Whe eQYiURQPeQW 
iQ Whe caVe Rf QRQ-iQWeUQaWiRQaO aUPed cRQfOicW iV Whe 1949 GeQeYa CRQYeQWiRQV. WiWhiQ Whe 
CRQYeQWiRQV, Whe fROORZiQg SURYiViRQV ZiOO be RbVeUYed: CRPPRQ AUWicOe 3, AUWicOeV 35(3) aQd 
55(1) Rf AddiWiRQaO PURWRcRO I, aQd AUWicOeV 14 aQd 15 Rf AddiWiRQaO PURWRcRO II.58 NRWabO\, 

 
50  ibid. 
51  UNICEF (Q 46); iQ AOeSSR, fRU e[aPSOe, daPage ZaV caXVed WR Whe VeZage V\VWeP aQd WhiV caXVed SROOXWiRQ 

Rf Whe dUiQNiQg ZaWeU; Vee ZZiMQeQbXUg aQd We PaV (Q 6) 29. 
52  WRUOdRPeWeU, ¶S\Uia PRSXOaWiRQ· (:RUOGRPHWHU) <ZRUOdRPeWeUV.iQfR/ZRUOd-SRSXOaWiRQ/V\Uia-SRSXOaWiRQ/> 

acceVVed 9 JXO\ 2020. 
53  RegiRQaO Office fRU Whe EaVWeUQ MediWeUUaQeaQ S\UiaQ AUab ReSXbOic, WHO ReVSRQVe WR Whe CRQfOicW iQ 

S\Uia SiWXaWiRQ ReSRUW #4· (:HO, 15 JXQe 2014) 
<ePUR.ZhR.iQW/iPageV/VWRUieV/V\Uia/SiWXaWiRQReSRUW_20140615.Sdf> acceVVed 9 JXO\ 2020. 

54  ibid. 
55  ZZiMQeQbXUg aQd We PaV (Q 6) 29. 
56  ICRC, ¶WhaW aUe MXV ad beOOXP aQd MXV iQ beOOR?· (IQWHUQDWLRQDO CRPPLWWHH RI WKH RHG CURVV, 22 JaQXaU\ 2015) 

<icUc.RUg/eQ/dRcXPeQW/ZhaW-aUe-MXV-ad-beOOXP-aQd-MXV-beOOR-0> acceVVed 9 JXO\ 2020 - QRWe, MXV iQ beOOR aQd 
iQWeUQaWiRQaO hXPaQiWaUiaQ OaZ PeaQ Whe VaPe WhiQg aQd ZiOO WheUefRUe be XVed iQWeUchaQgeabO\ WhURXghRXW 
WhiV WheViV. 

57  NIAC VWaQdV fRU ¶QRQ-iQWeUQaWiRQaO aUPed cRQfOicW· aQd IAC VWaQd fRU ¶iQWeUQaWiRQaO aUPed cRQfOicW·. FURP 
heUe, WheVe WeUPV ZiOO be XVed iQWeUchaQgeabO\ iQ WhiV WheViV. 

58  NRWe, aOWhRXgh AUWicOeV 35(3) aQd 55(1) Rf AddiWiRQaO PURWRcRO I aUe aSSOicabOe WR iQWeUQaWiRQaO aUPed cRQfOicW, 
Whe\ ZiOO be aVVeVVed aV SURYiViRQV Rf cXVWRPaU\ iQWeUQaWiRQaO OaZ WhaW iV aSSOicabOe iQ QRQ-iQWeUQaWiRQaO 
aUPed cRQfOicW. 
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Whe GeQeYa CRQYeQWiRQV UeQdeU RQO\ CRPPRQ AUWicOe 3 aQd AddiWiRQaO PURWRcRO II SeUWiQeQW 
WR a NIAC, WheUeb\ e[cOXdiQg Whe aSSOicabiOiW\ Rf AUWicOeV 35(3) aQd 55(1).59 SiQce Whe fRcaO 
SRiQW Rf WhiV WheViV iV RQ Whe S\UiaQ iQWeUQaO cRQfOicW, Whe AUWicOeV UeOeYaQW WR IAC ZiOO QRW be 
eOabRUaWed RQ iQ Whe VaPe PaQQeU aV Whe AUWicOeV UeOaWiQg WR NIAC. HRZeYeU, Whe\ ZiOO be 
e[aPiQed fURP Whe YieZSRiQW Rf cXVWRPaU\ iQWeUQaWiRQaO OaZ iQ addiWiRQ WR Whe MaUWeQV 
COaXVe. 

 
C. AGGUHVVLQJ CRPPRQ AUWLFOH 3 DQG AGGLWLRQDO PURWRFRO II: AQ IPSHUIHFW AUHD RI LDZ 
CRPPRQ AUWicOe 3 VWaWeV WhaW ¶IQ Whe caVe Rf aUPed cRQfOicW QRW Rf aQ iQWeUQaWiRQaO chaUacWeU 
RccXUUiQg iQ Whe WeUUiWRU\ Rf RQe Rf Whe High CRQWUacWiQg PaUWieV, each PaUW\ WR Whe cRQfOicW 
VhaOO be bRXQd WR aSSO\, aV a PiQiPXP, Whe fROORZiQg SURYiViRQV: («)·60. MRUeRYeU, iW PXVW be 
QRWed WhaW CRPPRQ AUWicOe 3 aSSOieV WR eYeU\ cRQfOicW WhaW iV a cRQfiUPed NIAC. AddiWiRQaO 
PURWRcRO II haV a PRUe QaUURZ VcRSe Rf aSSOicaWiRQ, WhXV QRW eYeU\ NIAC iV VXbMecW WheUeWR.61 
APII UeOaWeV WR Whe SURWecWiRQ Rf YicWiPV Rf NIAC, ZiWh AUWicOeV 14 aQd 15 UeOaWiQg WR Whe 
eQYiURQPeQW.62 IW iV QeceVVaU\ WR cOeaUO\ e[SOaiQ CRPPRQ AUWicOe 3 aQd AddiWiRQaO PURWRcRO 
II iQ RUdeU WR aVVeVV ZheWheU Whe\ caQ SURWecW Whe QaWXUaO eQYiURQPeQW aQd, if VR, WR ZhaW e[WeQW 
Whe\ caQ be aSSOied. 

CRPPRQ AUWicOe 3 iV UaWheU WUaQVSaUeQW; iW iV aSSOicabOe ZheQ a QRQ-iQWeUQaWiRQaO 
aUPed cRQfOicW WaNeV SOace ZiWhiQ Whe bRUdeUV Rf a High CRQWUacWiQg PaUW\.63 IW Oa\V RXW 
PiQiPXP VWaQdaUdV Rf SURWecWiRQ fRU ciYiOiaQV aQd SeUVRQV QRW acWiYeO\ SaUWiciSaWiQg iQ 
hRVWiOiWieV.64 HRZeYeU, iW iV a geQeUaO SURYiViRQ aQd iW dReV QRW PeQWiRQ RU UefeU WR Whe QaWXUaO 
eQYiURQPeQW, RU Whe eQYiURQPeQW iQ aQ\ VeQVe.65 The geQeUaO cRQVeQVXV iV WhaW ViQce CRPPRQ 
AUWicOe 3 dReV QRW aOOXde WR Whe QaWXUaO eQYiURQPeQW iQ iWV We[W, iW iV QRW aSSOicabOe WR Whe 
SURWecWiRQ WheUeRf. HRZeYeU, JeaQiTXe PUeWRUiRXV RffeUV aQ RSWiPiVWic VWaQdSRiQW aQd e[SOaiQV 
hRZ a bURad iQWeUSUeWaWiRQ cRXOd SRWeQWiaOO\ aOORZ fRU ¶iQdiUecW eQYiURQPeQWaO SURWecWiRQ·.66 
He cOaiPV WhaW ¶CRPPRQ AUWicOe 3 Pa\ SURhibiW eQYiURQPeQWaO daPage WR Whe e[WeQW WhaW VXch 
ZaUfaUe caXVeV YiROeQce WR Oife aQd SeUVRQ; cUXeO WUeaWPeQW aQd WRUWXUe; RXWUageV RQ SeUVRQaO 
digQiW\; RU degUadiQg WUeaWPeQW, Zhich aUe aOO e[SUeVVO\ SURhibiWed b\ CRPPRQ AUWicOe 3.·67 

AOWhRXgh WhiV iQWeUeVWiQg RSiQiRQ gReV agaiQVW Whe geQeUaO YieZ WhaW CRPPRQ AUWicOe 
3 dReV QRW e[WeQd WR Whe SURWecWiRQ Rf Whe eQYiURQPeQW, Whe chaQceV Rf WhiV aUgXPeQWaWiRQ 

 
59  PURWRcRO I (Q 12) aUWV 35(3), 55(1); fRU UefeUeQce, AUWicOe 35(3) UeadV: iW iV SURhibiWed WR ePSOR\ PeWhRdV RU 

PeaQV Rf ZaUfaUe Zhich aUe iQWeQded, RU Pa\ be e[SecWed, WR caXVe ZideVSUead, ORQg-WeUP aQd VeYeUe daPage 
WR Whe QaWXUaO eQYiURQPeQW.· AUWicOe 55(1) UeadV: ¶CaUe VhaOO be WaNeQ iQ ZaUfaUe WR SURWecW Whe QaWXUaO 
eQYiURQPeQW agaiQVW ZideVSUead, ORQg-WeUP aQd VeYeUe daPage. ThiV SURWecWiRQ iQcOXdeV a SURhibiWiRQ Rf Whe 
XVe Rf PeWhRdV RU PeaQV Rf ZaUfaUe Zhich aUe iQWeQded RU Pa\ be e[SecWed WR caXVe VXch daPage WR Whe 
QaWXUaO eQYiURQPeQW aQd WheUeb\ WR SUeMXdice Whe heaOWh RU VXUYiYaO Rf Whe SRSXOaWiRQ.·; Vee GaO (Q 7) 43, 44. 

60  GeQeYa CRQYeQWiRQ ReOaWiYe WR Whe PURWecWiRQ Rf CiYiOiaQ PeUVRQV iQ TiPe Rf WaU (Q 12) cRPPRQ aUW 3. 
61  YRUaP DiQVWeiQ, NRQ-IQWHUQDWLRQDO AUPHG CRQIOLFWV LQ IQWHUQDWLRQDO LDZ (CaPbUidge UQiYeUViW\ PUeVV 2014) 8. 
62  AdaP RRbeUWV, ¶The OaZ Rf ZaU aQd eQYiURQPeQWaO daPage· iQ Ja\ AXVWiQ aQd CaUO BUXch (edV), TKH 

EQYLURQPHQWDO CRQVHTXHQFHV RI :DU:LHJDO EFRQRPLF DQG SFLHQWLILF PHUVSHFWLYHV (CaPbUidge UQiYeUViW\ PUeVV 2010) 
76. 

63  IW PXVW be QRWed WhaW CRPPRQ AUWicOe 3 ZiOO QR ORQgeU be UeOeYaQW if Whe cRQfOicW PRYeV RXWVide Whe bRUdeU Rf 
Whe High CRQWUacWiQg PaUW\ iQ Zhich iW RUigiQaWed. 

64  JeaQiTXe PUeWRUiRXV, ¶EQhaQciQg EQYiURQPeQWaO PURWecWiRQ iQ NRQ-IQWeUQaWiRQaO AUPed CRQfOicW: The Wa\ 
FRUZaUd· (2018) 78 ZaRRV 903, 905. 

65  RRbeUWV (Q 62) 76. 
66  PUeWRUiRXV (Q 64) 905, 906. 
67  PUeWRUiRXV (Q 64) 906. 
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beiQg VXcceVVfXO aUe YeU\ ZeaN.68 IQ cRQcOXViRQ, CRPPRQ AUWicOe 3 dReV QRW SURYide a 
VXbVWaQWiYe baViV fRU SURWecWiQg Whe eQYiURQPeQW iQ a QRQ-iQWeUQaWiRQaO aUPed cRQfOicW. 

APII iV aSSOicabOe WR NIAC aQd ZaV cUeaWed WR VXSSOePeQW CRPPRQ AUWicOe 3. 
MRUeRYeU, iW iV aSSOicabOe WR bRWh SWaWeV aQd RUgaQi]ed aUPed gURXSV.69 IQ APII, WheUe iV QR 
diUecWO\ UeOeYaQW SURYiViRQ Zhich e[SOiciWO\ SURWecWV Whe eQYiURQPeQW. HRZeYeU, AUWicOeV 14 
aQd 15 Pa\ iQdiUecWO\ RffeU Whe eQYiURQPeQW SURWecWiRQ iQ WiPeV Rf a NIAC.70 AUWicOe 14 Rf 
AddiWiRQaO PURWRcRO II UeadV aV fROORZV:   

 
SWaUYaWiRQ Rf ciYiOiaQV aV a PeWhRd Rf cRPbaW iV SURhibiWed. IW iV WheUefRUe SURhibiWed WR aWWacN, 
deVWUR\, UePRYe RU UeQdeU XVeOeVV, fRU WhaW SXUSRVe, RbMecWV iQdiVSeQVabOe WR Whe VXUYiYaO Rf Whe 
ciYiOiaQ SRSXOaWiRQ, VXch aV fRRdVWXffV, agUicXOWXUaO aUeaV fRU Whe SURdXcWiRQ Rf fRRdVWXffV, 
cURSV, OiYeVWRcN, dUiQNiQg ZaWeU iQVWaOOaWiRQV aQd VXSSOieV aQd iUUigaWiRQ ZRUNV.71 
 

AUWicOe 14 haV bRWh SRViWiYe aQd QegaWiYe TXaOiWieV. IW haV SRViWiYeO\ achieYed Whe VWaWXV Rf 
cXVWRPaU\ iQWeUQaWiRQaO OaZ aQd caQQRW be deURgaWed fURP eYeQ iQ caVeV Rf PiOiWaU\ 
QeceVViW\.72 WiWh WheVe cRQVWUXcWiYe eOePeQWV iQ PiQd, iW iV aOVR iPSRUWaQW WR QRWe a 
VhRUWcRPiQg iQ Whe caVe Rf eQYiURQPeQWaO SURWecWiRQ.73 SWUicWO\ VSeaNiQg, AUWicOe 14 RffeUV 
iQdiUecW SURWecWiRQ if aQ aWWacN ZRXOd Oead WR Whe VWaUYaWiRQ Rf ciYiOiaQV bXW dReV QRW accRXQW 
fRU RWheU cRQVeTXeQceV Rf Whe aWWacN, VXch aV Whe VWaUYaWiRQ Rf PePbeUV Rf aUPed gURXSV RU 
Whe deaWh Rf ciYiOiaQV.74 
AUWicOe 15 Rf AddiWiRQaO PURWRcRO II dReV QRW UegXOaWe ZaWeU V\VWePV SeU Ve, bXW WaUgeWV:  

 
WRUNV RU iQVWaOOaWiRQV cRQWaiQiQg daQgeURXV fRUceV, QaPeO\ daPV, d\NeV aQd QXcOeaU eOecWUicaO 
geQeUaWiQg VWaWiRQV, VhaOO QRW be Pade Whe RbMecW Rf aWWacN, eYeQ ZheUe WheVe RbMecWV aUe PiOiWaU\ 
RbMecWiYeV, if VXch aWWacN Pa\ caXVe Whe UeOeaVe Rf daQgeURXV fRUceV aQd cRQVeTXeQW VeYeUe 
ORVVeV aPRQg Whe ciYiOiaQ SRSXOaWiRQ. 75  
 

The VcRSe Rf aSSOicaWiRQ Rf WhiV AUWicOe iV QaUURZ aQd OiPiWed.76 IW SURWecWV RQO\ iQ Whe eYeQW Rf 
aWWacNV Zhich aUe VSecificaOO\ eQXPeUaWed WheUeiQ aQd e[cOXdeV Whe SRVVibiOiW\ Rf SURWecWiRQ 
agaiQVW RWheU W\Se Rf daQgeURXV iQVWaOOaWiRQV VXch aV RiO fieOdV.77 HeQce, aOWhRXgh APII dReV 
cRQWaiQ WheVe WZR AUWicOeV, iW dReV QRW SURYide aQ\ VSecific OiPiWaWiRQV ZiWh UegaUd WR PeWhRdV 
aQd PeaQV Rf ZaUfaUe affecWiQg Whe eQYiURQPeQW. 

 
D. :KDW LV NRQ-IQWHUQDWLRQDO AUPHG CRQIOLFW?   
TheUe aUe geQeUaOO\ WZR W\SeV Rf aUPed cRQfOicW: iQWeUQaWiRQaO aUPed cRQfOicW aQd QRQ-
iQWeUQaWiRQaO aUPed cRQfOicW. The IQWeUQaWiRQaO CUiPiQaO TUibXQaO fRU Whe fRUPeU YXgRVOaYia 

 
68  RRbeUWV (Q 62) 76; BUXch (Q 13) 28. 
69  PUeWRUiRXV (Q 64) 906; AddiWiRQaO PURWRcRO II aQd APII aUe iQWeUchaQgeabOe WeUPV. 
70  ibid. 
71  PURWRcRO II (Q 12) aUW 14. 
72  PUeWRUiRXV (Q 64) 910. 
73  ibid. 
74  ibid. 
75  PURWRcRO II (Q 12) aUW 15. 
76  PUeWRUiRXV (Q 64) 911; PURWRcRO II (Q 12) aUW 15. 
77  PUeWRUiRXV (Q 64) 912. 
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(ICTY) QaUURZed dRZQ Whe defiQiWiRQ Rf aUPed cRQfOicW WR ¶a UeVRUW WR aUPed fRUce beWZeeQ 
VWaWeV RU SURWUacWed aUPed YiROeQce beWZeeQ gRYeUQPeQWaO aXWhRUiWieV aQd RUgaQi]ed aUPed 
gURXSV RU beWZeeQ VXch gURXSV ZiWhiQ a VWaWe·.78 

The ICTY aOVR diffeUeQWiaWed beWZeeQ Whe WZR W\SeV Rf cRQfOicW b\ cRQfiUPiQg WhaW aQ 
iQWeUQaWiRQaO aUPed cRQfOicW caQ be defiQed aV a cRQfOicW iQcOXdiQg RQe RU PRUe SWaWeV WhaW 
UeVRUW WR aUPed fRUce agaiQVW each RWheU RU aQRWheU SWaWe,79 aQd WhaW a QRQ-iQWeUQaWiRQaO aUPed 
cRQfOicW haSSeQV iQWeUQaOO\ ZiWhiQ a SWaWe aQd iQYROYeV RQe RU PRUe QRQ-SWaWe aUPed gURXSV.80 

PUiPaUiO\, accRUdiQg WR Whe WUDYDX[ SUpSDUDWRLUHV Rf Whe GeQeYa CRQYeQWiRQV, ¶aUPed 
cRQfOicW QRW Rf aQ iQWeUQaWiRQaO chaUacWeU· ZaV XQdeUVWRRd WR be eTXiYaOeQW WR a ciYiO ZaU.81 
DeVSiWe WhiV, WheUe iV a OacN Rf a XQifRUP OegaO defiQiWiRQ Rf ZhaW SUeciVeO\ iV eQcRPSaVVed iQ 
Whe WeUP ¶QRQ-iQWeUQaWiRQaO aUPed cRQfOicW·.82 HRZeYeU, iW iV ZideO\ agUeed WhaW, aV RXWOiQed iQ 
CRPPRQ AUWicOe 3, a QRQ-iQWeUQaWiRQaO aUPed cRQfOicW aUiVeV ZheQ iW WaNeV SOace ZiWhiQ Whe 
WeUUiWRU\ Rf RQe Rf Whe High CRQWUacWiQg PaUWieV aQd iV beWZeeQ Whe SWaWe aQd QRQ-SWaWe aUPed 
gURXSV. FXUWheUPRUe, DiQVWeiQ eQXPeUaWeV fiYe SUecRQdiWiRQV WhaW PXVW be fXOfiOOed iQ RUdeU 
fRU aQ aWWacN WR be cOaVVified aV a NIAC.83 FiUVWO\, he decRQVWUXcWV Whe begiQQiQg Rf CRPPRQ 
AUWicOe 3 Zhich cRQWaiQV Whe fiUVW WZR cRQdiWiRQV: ¶«aUPed cRQfOicW QRW Rf aQ iQWeUQaWiRQaO 
chaUacWeU·.84 HeQce, a cRQfOicW PXVW fiUVWO\ be aQ aUPed cRQfOicW, aQd VecRQdO\ PXVW QRW be Rf 
aQ iQWeUQaWiRQaO chaUacWeU. MRUeRYeU, he UefeUV WR Whe ICTY, Zhich cRPPeQWed ¶ZheQeYeU 
WheUe iV ... SURWUacWed aUPed YiROeQce beWZeeQ gRYeUQPeQWaO aXWhRUiWieV aQd RUgaQi]ed aUPed 
gURXSV RU beWZeeQ VXch gURXSV ZiWhiQ a SWaWe·. 85  

FURP WhiV, Whe UePaiQiQg WhUee UeTXiUePeQWV caQ be dedXced. FiUVWO\, a ceUWaiQ degUee 
Rf RUgaQi]aWiRQ Rf Whe QRQ-SWaWe SaUW\ WR Whe aUPed cRQfOicW PXVW e[iVW. The VecRQd 
UeTXiUePeQW iV ¶SURWUacWed YiROeQce·, aQd WhiUdO\, a ceUWaiQ iQWeQViW\ Rf fighWiQg. TheVe cUiWeUia 
ZiOO be aSSOied WR aVVeVV Whe VWaWe Rf Whe S\UiaQ iQWeUQaO cRQfOicW. 
 AOWhRXgh RUgaQi]aWiRQV VXch aV HXPaQ RighWV WaWch aQd Whe ICRC cRQfiUPed WhaW 
Whe cRQfOicW iQ S\Uia iV Rf aQ iQWeUQaO QaWXUe, iW VhaOO be checNed agaiQVW Whe abRYe cUiWeUia. The 
cRQfOicW PXVW be aUPed aQd QRW Rf aQ iQWeUQaWiRQaO chaUacWeU: iQ 2012, a UeSRUW b\ Whe UQiWed 
NaWiRQV IQdeSeQdeQW CRPPiVViRQ Rf IQTXiU\ SURYed WhaW Whe cRQfOicW iV aUPed b\ VWaWiQg WhaW 
bRPbiQgV WRRN SOace aQd VheOOiQg ¶ZiWh heaY\ ZeaSRQV, OeadiQg WR PaVViYe caVXaOWieV aQd Whe 
deVWUXcWiRQ Rf hRPeV aQd iQfUaVWUXcWXUe· ZaV ePSOR\ed.86 TheUe aUe PXOWiSOe RUgaQi]ed aUPed 
gURXSV iQ S\Uia, hRZeYeU ISIS aQd FSA VXVWaiQ Whe ¶RUgaQi]aWiRQaO degUee Rf Whe QRQ-SWaWe 
SaUW\· UeTXiUePeQW, PaNiQg iW a cRQfOicW QRW Rf aQ iQWeUQaWiRQaO chaUacWeU.87 The OaVW WZR 
UeTXiUePeQWV aUe ¶SURWUacWed YiROeQce· aQd iQWeQViW\ Rf fighWiQg. RegaUdiQg ¶SURWUacWed 

 
78  PURVHFXWRU Y TDGLF (JXdgPeQW iQ SeQWeQciQg ASSeaOV) IT-94-1-A (26 JaQXaU\ 2000); GaO (Q 7) 30. 
79  NRWe, iW iV aOVR PeQWiRQed WhaW QR fRUPaO decOaUaWiRQ Rf ZaU RU UecRgQiWiRQ Rf Whe ViWXaWiRQ iV UeTXiUed - Vee 

ICRC, ¶IQWeUQaWiRQaO aUPed cRQfOicW· (ICRC, 2020) <caVebRRN.icUc.RUg/gORVVaU\/iQWeUQaWiRQaO-aUPed-
cRQfOicW> acceVVed 9 JXO\ 2020. 

80  ICRC, ¶NRQ-iQWeUQaWiRQaO aUPed cRQfOicW· (ICRC, 2020) <caVebRRN.icUc.RUg/gORVVaU\/QRQ-iQWeUQaWiRQaO-
aUPed-cRQfOicW> acceVVed 9 JXO\ 2020; Vee, iQWeU aOia, GeQeYa CRQYeQWiRQ (Q 12) cRPPRQ aUW 3. 

81  PeMic (Q 8) 12. 
82  PeMic (Q 8) 3. 
83  DiQVWeiQ (Q 61) 20. 
84  ibid. 
85  ibid. 
86  RULAC, ¶NRQ-iQWeUQaWiRQaO aUPed cRQfOicWV iQ S\Uia· (R8LAC, 22 JaQXaU\ 2020) 

<UXOac.RUg/bURZVe/cRQfOicWV/QRQ-iQWeUQaWiRQaO-aUPed-cRQfOicWV-iQ-V\Uia#cROOaSVe3accRUd> acceVVed 9 JXO\ 
2020. 

87  See fRRWQRWe 23 fRU aQaO\ViV. 
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YiROeQce·, DiQVWeiQ fXUWheU e[SOaiQV WhaW WheUe iV QR ideaO WiPe fUaPe WhaW deWeUPiQeV WhiV. 
HRZeYeU, he SRiQWV RXW WhaW Whe cRQfOicW VhRXOd QRW VXddeQO\ e[iVW bXW UaWheU VWaUW Rff aV 
¶iVROaWed aQd VSRUadic· iQWeUQaO diVWXUbaQceV Zhich eYeQWXaOO\ WXUQ iQWR a QRQ-iQWeUQaWiRQaO 
aUPed cRQfOicW. The RQgRiQg iQWeUQaO baWWOe iQ S\Uia haV beeQ WaNiQg SOace fRU RYeU eighW \eaUV, 
aQd haV iQcOXded e[WUePe WacWicV VXch aV ¶aWWacNiQg gRYeUQPeQW-heOd aUeaV, UeVWUicWiQg 
ciYiOiaQV· abiOiW\ WR fOee hRVWiOiWieV, NidQaSSiQg, aVVaVViQaWiRQV, caU bRPbiQgV aQd PRUe·.88 
TheUefRUe, Whe cUiWeUia Rf ¶SURWUacWed YiROeQce· aQd iQWeQViW\ Rf fighWiQg caQ be fXOfiOOed. The 
e[iVWeQce Rf NIAC iQ S\Uia iV WheUeb\ cRQfiUPed. 

 
E. DRHV CXVWRPDU\ IQWHUQDWLRQDO LDZ SXSSOHPHQW IQWHUQDWLRQDO HXPDQLWDULDQ LDZ? 
CXVWRPaU\ iQWeUQaWiRQaO OaZ iV a VXSSOePeQWaU\ VRXUce Rf OaZ, affiUPed iQ AUWicOe 38 Rf Whe 
SWaWXWe Rf Whe IQWeUQaWiRQaO CRXUW Rf JXVWice. TR TXaOif\ aV aQ iQWeUQaWiRQaO cXVWRP, WZR 
UeTXiUePeQWV PXVW be fXOfiOOed: eYideQce Rf geQeUaO SUacWice aQd RSLQLR MXULV.89 AQ iQWeUeVWiQg 
aUgXPeQW VhaUed aPRQg VchROaUV, iQcOXdiQg PURfeVVRU MeURQ, iV WhaW, ViQce iW iV chaOOeQgiQg WR 
cOaVVif\ a cRQfOicW aV iQWeUQaWiRQaO RU QRQ-iQWeUQaWiRQaO, ciYiO ZaUV VhRXOd eQMR\ Whe bURadeU 
SURWecWiYe UXOeV WhaW aUe VXiWabOe fRU iQWeUQaWiRQaO aUPed cRQfOicWV.90 ThXV, PURfeVVRU MeURQ 
e[SORUeV cXVWRPaU\ OaZ aV a SRVVibOe VWUaWeg\ fRU affRUdiQg Whe eQYiURQPeQW PRUe SURWecWiRQ 
iQ QRQ-iQWeUQaWiRQaO aUPed cRQfOicWV, PRUe VSecificaOO\ ZiWhiQ Whe MaUWeQV COaXVe.91 The 
MaUWeQV COaXVe VWaWeV WhaW: 

 
UQWiO a PRUe cRPSOeWe cRde Rf Whe OaZV Rf ZaU iV iVVXed, Whe High CRQWUacWiQg PaUWieV WhiQN iW 
UighW WR decOaUe WhaW iQ caVeV QRW iQcOXded iQ Whe RegXOaWiRQV adRSWed b\ WheP, SRSXOaWiRQV aQd 
beOOigeUeQWV UePaiQ XQdeU Whe SURWecWiRQ aQd ePSiUe Rf Whe SUiQciSOeV Rf iQWeUQaWiRQaO OaZ, aV 
Whe\ UeVXOW fURP Whe XVageV eVWabOiVhed beWZeeQ ciYiOi]ed QaWiRQV, fURP Whe OaZV Rf hXPaQiW\ 
aQd Whe UeTXiUePeQWV Rf Whe SXbOic cRQVcieQce.92 
 

 
88  DiQVWeiQ (Q 61) 35, 36 - DiQVWeiQ eQXPeUaWeV Whe fROORZiQg iQdicaWiRQV fRU Whe cUiWeUia Rf iQWeQViW\ Rf fighWiQg: 

¶Whe QXPbeUV Rf caVXaOWieV; Whe diffXViRQ Rf YiROeQce RYeU WeUUiWRU\; Whe deSOR\PeQW Rf PiOiWaU\ XQiWV agaiQVW 
Whe iQVXUgeQWV; Whe W\SeV Rf ZeaSRQV XVed, Whe Viege Rf WRZQV, aQd Whe cORVXUe Rf URadV·; See HXPaQ RighWV 
WaWch, ¶S\Uia EYeQWV Rf 2018· (HXPDQ RLJKWV :DWFK, 2019) <hUZ.RUg/ZRUOd-UeSRUW/2019/cRXQWU\-
chaSWeUV/V\Uia> acceVVed 9 JXO\ 2020. 

89  SWaWXWe Rf Whe IQWeUQaWiRQaO CRXUW Rf JXVWice (adRSWed 26 JXQe 1945, eQWeUed iQWR fRUce 24 OcWRbeU 1945) 33 
UNTS 993 (ICJ SWaWXWe), aUW 38; RSLQLR MXULV PeaQ ¶aQ RSiQiRQ Rf OaZ RU QeceVViW\·, ie a SUacWice haV WR be 
acceSWed aV OaZ - Vee CRUQeOO LaZ SchRRO, ¶OSiQiR MXUiV (iQWeUQaWiRQaO OaZ)· (CRUQHOO LDZ SFKRRO LHJDO 
IQIRUPDWLRQ IQVWLWXWH) <OaZ.cRUQeOO.edX/Ze[/RSiQiR_MXUiV_%28iQWeUQaWiRQaO_OaZ%29> acceVVed 9 JXO\ 2020. 

90  TheRdRU MeURQ, ¶CRPPeQW: PURWecWiRQ Rf Whe EQYiURQPeQW DXUiQg NRQ-iQWeUQaWiRQaO AUPed CRQfOicWV· 
(1996) 69 IQWeUQaWiRQaO LaZ SWXdieV 354, 355; QRWe, WhiV iQ WXUQ ZRXOd RffeU Whe eQYiURQPeQW PRUe SURWecWiRQ 
ViQce Whe W\Se Rf cRQfOicW ZRXOd be iUUeOeYaQW if Whe OaZ iV aSSOied eTXaOO\. 

91  MeURQ (Q 91) 355; Whe MaUWeQV COaXVe RUigiQaWeV fURP Whe PUeaPbOe WR Whe 1899 HagXe CRQYeQWiRQ (II) ZiWh 
ReVSecW WR Whe LaZV aQd CXVWRPV Rf WaU RQ LaQd. IW fXQcWiRQV WR RffeU SURWecWiRQ iQ caVeV ZheUe iW iV QRW 
RffeUed iQ Whe RUigiQaO, VSecific UXOe aQd aV a UePiQdeU WhaW cXVWRPaU\ iQWeUQaWiRQaO OaZ aSSOieV afWeU a WUeaW\ 
iV adRSWed. NRWe, Whe MaUWeQV COaXVe iV PeQWiRQed iQ ChaSWeU VI PURWecWiRQ Rf Whe eQYiURQPeQW iQ UeOaWiRQ 
WR aUPed cRQfOicWV· dXUiQg Whe Vi[W\-VeYeQWh VeVViRQ ZheQ Whe IQWeUQaWiRQaO LaZ CRPPiVViRQ SURYiViRQaOO\ 
dUafWed PUiQciSOe 12 - iW VWaWeV: ¶IQ caVeV QRW cRYeUed b\ iQWeUQaWiRQaO agUeePeQWV, Whe eQYiURQPeQW UePaiQV 
XQdeU Whe SURWecWiRQ aQd aXWhRUiW\ Rf Whe SUiQciSOeV Rf iQWeUQaWiRQaO OaZ deUiYed fURP eVWabOiVhed cXVWRP, 
fURP Whe SUiQciSOeV Rf hXPaQiW\ aQd fURP Whe dicWaWeV Rf SXbOic cRQVcieQce.· - Vee ILC (Q 4); Vee aOVR RXSeUW 
TicehXUVW, ¶The MaUWeQV COaXVe aQd Whe LaZV Rf AUPed CRQfOicW· (1997) 37 IQWeUQaWiRQaO ReYieZ Rf Whe Red 
CURVV. 

92  TicehXUVW (Q 91) 125. 
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 ThiV cOaXVe iV PeQWiRQed iQ YaUiRXV diffeUeQW WUeaWieV, hRZeYeU iW iV ZRUded VOighWO\ diffeUeQWO\ 
iQ each RQe.93 FXUWheU diVcXVViRQ abRXW Whe ZRUdiQg Rf WhiV COaXVe aQd SURfeVViRQaO RSiQiRQV 
WheUeRQ iV QeceVVaU\ iQ RUdeU WR eVWabOiVh ZheWheU Whe MaUWeQV COaXVe cRXOd aVViVW ZiWh Whe 
SURWecWiRQ Rf Whe eQYiURQPeQW iQ QRQ-iQWeUQaWiRQaO aUPed cRQfOicWV. 

IQ eVVeQce, Whe MaUWeQV COaXVe iV UeOeYaQW WR Whe OaZ Rf aUPed cRQfOicW aV iW iV a baVic 
SURYiViRQ Rf iQWeUQaWiRQaO hXPaQiWaUiaQ OaZ.94 HRZeYeU, Whe iVVXe WhaW aUiVeV aPRQg e[SeUWV 
iV hRZ Whe COaXVe VhRXOd be iQWeUSUeWed, aV WheUe iV QR geQeUaOO\ acceSWed iQWeUSUeWaWiRQ.95 
JXdge ShahabXddeeQ iQ hiV DiVVeQWiQg OSiQiRQ RQ Whe TKUHDW RU 8VH RI NXFOHDU :HDSRQV dicWaWeV 
WhaW Whe CRXUW cRQfiUPV Whe MaUWeQV COaXVe iV a cXVWRPaU\ UXOe.96 FXUWheUPRUe, he cOaiPV WhaW 
¶Whe MaUWeQV COaXVe iV QRW MXVW a UePiQdeU Rf Whe e[iVWeQce Rf diffeUeQW QRUPV iQ iQWeUQaWiRQaO 
OaZ Zhich aUe  QRW giYeQ iQ a VSecific WUeaW\, bXW WhaW Whe COaXVe haV a QRUPaWiYe VWaWXV iQ iWV 
RZQ UighW aQd ZRUNV VeSaUaWeO\ fURP RWheU QRUPV.·97 TheUefRUe, Whe COaXVe cRXOd RffeU VXSSRUW 
aQd VeUYe aV a VXSSOePeQWaU\ VRXUce Rf cXVWRPaU\ iQWeUQaWiRQaO OaZ aORQgVide Whe SURYiViRQV 
WhaW ZiOO be diVcXVVed Qe[W. 
 IW haV aOUead\ beeQ PeQWiRQed WhaW AUWicOeV 35(3) aQd 55(1) API aSSO\ WR iQWeUQaWiRQaO 
aUPed cRQfOicW. HRZeYeU, ZiWh Whe deYeORSPeQW Rf cXVWRPaU\ iQWeUQaWiRQaO OaZ, iW iV SeUWiQeQW 
WR diVcXVV ZheWheU WheVe AUWicOeV caQ be e[WeQded WR QRQ-iQWeUQaWiRQaO aUPed cRQfOicWV. ThiV 
haV beeQ diVcXVVed b\ Whe ICRC iQ a VWXd\ RQ cXVWRPaU\ iQWeUQaWiRQaO OaZ ZheUeiQ Whe\ 
aUgXed WhaW AUWicOeV 35(3) aQd 55(1) caQ be aSSOied iQ a NIAC.98 IW ZaV diVcXVVed XQdeU Whe 
fiUVW SaUW Rf RXOe 45, Zhich UeadV: ¶The XVe Rf PeWhRdV RU PeaQV Rf ZaUfaUe WhaW aUe iQWeQded, 
RU Pa\ be e[SecWed, WR caXVe ZideVSUead, ORQg-WeUP aQd VeYeUe daPage WR Whe QaWXUaO 
eQYiURQPeQW iV SURhibiWed.·99 

RegaUdiQg AUWicOeV 35(3) aQd 55(1) API, PaQ\ cRQVideUaWiRQV ZeUe Pade. IW ZaV 
e[SOaiQed WhaW ZheQ API ZaV fiUVW UaWified, WheUe ZaV cRQceUQ e[SUeVVed b\ FUaQce, Whe UQiWed 
KiQgdRP aQd OaWeU b\ Whe UQiWed SWaWeV.100 HRZeYeU, ViQce UaWificaWiRQ, SWaWe SUacWice haV 
cRQViVWeQWO\ UefOecWed WhaW WhiV SURhibiWiRQ haV becRPe cXVWRPaU\.101 IQ Whe TKUHDW RU 8VH RI 
NXFOHDU :HDSRQV caVe, YaUiRXV SWaWeV VXbPiWWed WhaW Whe\ beOieYe bRWh AUWicOeV 35(3) aQd 55(1) 
WR be cXVWRPaU\.102 IQWeUeVWiQgO\, Whe ICJ cRQVideUed WhaW, RQ Whe cRQWUaU\, iW iV ¶QRW WR be 

 
93  See AddiWiRQaO PURWRcRO II (Q 12) SUeaPbOe: ¶RecaOOiQg WhaW, iQ caVeV QRW cRYeUed b\ Whe OaZ iQ fRUce, Whe 

hXPaQ SeUVRQ UePaiQV XQdeU Whe SURWecWiRQ Rf Whe SUiQciSOeV Rf hXPaQiW\ aQd Whe dicWaWeV Rf Whe SXbOic 
cRQVcieQce·. 

94  BUXch (Q 13) 46. 
95  TicehXUVW (Q 91) 125, 126. 
96  LHJDOLW\ RI WKH TKUHDW RU 8VH RI NXFOHDU :HDSRQV (AdYiVRU\ OSiQiRQ) (DiVVeQWiQg OSiQiRQ JXdge ShahabXddeeQ) 

[1996] ICJ ReS 226. 
97  ibid. 
98  BUiWWa SM|VWedW, ¶The RROe Rf MXOWiOaWeUaO EQYiURQPeQWaO AgUeePeQWV iQ AUPed CRQfOicW: ´GUeeQ-KeeSiQgµ 

iQ ViUXQga PaUN. ASSO\iQg Whe UNESCO WRUOd HeUiWage CRQYeQWiRQ iQ Whe AUPed CRQfOicW Rf Whe 
DePRcUaWic ReSXbOic Rf Whe CRQgR· (2013) 82 NRUdic JRXUQaO Rf IQWeUQaWiRQaO LaZ 129, 135; Vee aOVR JeaQ-
MaUie HeQcNaeUWV aQd LRXiVe DRVZaOd-BecN, CXVWRPDU\ IQWHUQDWLRQDO HXPDQLWDULDQ LDZ 9ROXPH 1: RXOHV 
(CaPbUidge UQiYeUViW\ PUeVV 2005) 143²158. 

99  HeQcNaeUWV aQd DRVZaOd-BecN (Q 98) 151. 
100  HeQcNaeUWV aQd DRVZaOd-BecN (Q 98) 153 - bRWh Whe US aQd UK aUe dRXbWfXO Rf ZheWheU RU QRW Whe ShUaViQg 

¶Pa\ be e[SecWed WR caXVe· iV Rf a cXVWRPaU\ QaWXUe. The US YRiced WheiU RSSRViWiRQ WR WhiV RXOe beiQg 
cXVWRPaU\ iQ UeVSRQVe WR aQ ICRC PePRUaQdXP RQ Whe aSSOicabiOiW\ Rf iQWeUQaWiRQaO hXPaQiWaUiaQ OaZ iQ 
Whe GXOf UegiRQ iQ 1991. 

101  HeQcNaeUWV aQd DRVZaOd-BecN (Q 98) 152 - WhiV iV fXUWheU eYideQW becaXVe Whe SURhibiWiRQ iV iQcOXded iQ 
PXOWiSOe PiOiWaU\ PaQXaOV aQd iV aQ RffeQVe XQdeU Whe OegiVOaWiRQ Rf a QXPbeU Rf SWaWeV. 

102  ibid. 
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cXVWRPaU\ aV iW RQO\ UefeUUed WR Whe aSSOicabiOiW\ Rf WhiV SURYiViRQ WR ´SWaWeV haYiQg VXbVcUibed 
WR WheVe SURYiViRQVµ·.103 DeVSiWe WhiV diffeUiQg YieZ fURP Whe CRXUW, iW iV QRW VXbVWaQWiaO eQRXgh 
WR SUeYeQW Whe ePeUgeQce Rf WhiV cXVWRPaU\ UXOe.104 FXUWheUPRUe, SUacWice iQ WeUPV Rf Whe 
PeWhRdV Rf ZaUfaUe aQd Whe XVe Rf cRQYeQWiRQaO ZeaSRQV ¶VhRZV a ZideVSUead, UeSUeVeQWaWiYe 
aQd YiUWXaOO\ XQifRUP acceSWaQce Rf Whe cXVWRPaU\ OaZ QaWXUe Rf Whe UXOe fRXQd iQ AUWicOeV 
35(3) aQd 55(1) Rf API·.105 IQ cRQcOXViRQ, Whe ICRC VWaWed WhaW WhiV RXOe haV deYeORSed iQWR 
cXVWRPaU\ iQWeUQaWiRQaO OaZ ZiWh FUaQce, Whe UQiWed KiQgdRP, aQd Whe UQiWed SWaWeV aV 
SeUViVWeQW RbMecWRUV.106 The XWiOiW\ Rf WheVe AUWicOeV ZiOO be diVcXVVed iQ Whe OaVW VXbVecWiRQ Rf 
WhiV WheViV. 

 
III. :K\ DHILQH WKH ¶(NDWXUDO) EQYLURQPHQW·? 
IQ iQWeUQaWiRQaO hXPaQiWaUiaQ OaZ, iW iV RfWeQ heaYiO\ diVSXWed ZhaW Whe WeUP ¶QaWXUaO 
eQYiURQPeQW· eQcRPSaVVeV, ViQce WheUe iV QR cOeaU-cXW, XQiYeUVaO defiQiWiRQ WheUeRf.107 HeQce, 
WheVe diffeUeQW YieZSRiQWV aV WR ZhaW Whe ¶QaWXUaO eQYiURQPeQW· iV aQd ZhaW diffeUeQWiaWeV iW 
fURP ViPSO\ Whe ¶eQYiURQPeQW· SRVe aQ RQgRiQg chaOOeQge. E[SeUW MROOaUd-BaQQeOieU RffeUV 
VRPe iQVighW aQd aUgXeV WhaW ¶Whe defiQiWiRQ Rf eQYiURQPeQW haV QRW \eW beeQ XQified becaXVe 
Rf Whe facW WhaW aQ XSdaWed deVcUiSWiRQ ZRXOd cRQVWaQWO\ be QeceVVaU\ aV VcieQWific NQRZOedge 
ZRXOd cRQWiQXe WR aOWeU RXU XQdeUVWaQdiQg.·108 

ThiV UaiVeV a cUiWicaO iVVXe ZiWh PaQ\ RSeQ-eQded TXeVWiRQV WhaW PXVW be cRQfURQWed: 
ZhaW SUeciVeO\ iV Whe defiQiWiRQ Rf ¶QaWXUaO eQYiURQPeQW· iQ Whe iQWeUQaWiRQaO OegaO fUaPeZRUN? 
IW iV SiYRWaO WR aVVeVV Whe PeaQiQg Rf ¶QaWXUaO eQYiURQPeQW· becaXVe iW cRXOd YaU\ beWZeeQ 
VRXUceV. AddiWiRQaOO\, dReV Whe WeUP ¶QaWXUaO eQYiURQPeQW· eQcRPSaVV PRUe WhaQ 
¶eQYiURQPeQW· RU Yice YeUVa? MRUe VSecificaOO\, caQ Ze SUeciVeO\ diVWiQgXiVh beWZeeQ ¶QaWXUaO 
eQYiURQPeQW· aQd ¶eQYiURQPeQW·? SiQce Whe aSSURSUiaWe ZRUdiQg iV a diVSXWabOe PaWWeU, 
gXidaQce VhaOO be WaNeQ fURP Whe iQWeUQaWiRQaO hXPaQiWaUiaQ OaZ SeUVSecWiYe, Zhich TXaOifieV 
Whe eQYiURQPeQW aV beiQg ¶QaWXUaO·.109 HeQce Whe PeaQiQg Rf ¶QaWXUaO eQYiURQPeQW· ZiOO fiUVWO\ 
be aVVeVVed, fROORZed b\ aQ aVVeVVPeQW Rf ¶eQYiURQPeQW·. AfWeU Whe SUeVeQWaWiRQ Rf bRWh 

 
103  LHJDOLW\ RI WKH TKUHDW RU 8VH RI NXFOHDU :HDSRQV (AdYiVRU\ OSiQiRQ) [1996] ICJ ReS 226; HeQcNaeUWV aQd 

DRVZaOd-BecN (Q 98) 153, 154. 
104  HeQcNaeUWV aQd DRVZaOd-BecN (Q 98) 154. 
105  ibid. 
106  EUiN KRSSe, TKH 8VH RI NXFOHDU :HDSRQV DQG WKH PURWHFWLRQ RI WKH EQYLURQPHQW GXULQJ IQWHUQDWLRQDO AUPHG CRQIOLFW 

(HaUW PXbOiVhiQg 2008) 244; C GUeeQZRRd, CXVWRPaU\ LaZ SWaWXV Rf Whe 1977 GeQeYa PURWRcROV  iQ DeOiVVeQ 
aQd TaQMa (edV), HXPDQLWDULDQ LDZ RI AUPHG CRQIOLFW; CKDOOHQJHV AKHDG; EVVD\V LQ HRQRXU RI FULWV KDOVKRYHQ 
(MaUWiQXV NiMhRff 1991) 105. 

107  WeiU (Q 14); Vee, iQWeU aOia, AOe[aQdUe TiPRVheQNR, ¶CRQcOXViRQV b\ Whe WRUNiQg GURXS Rf E[SeUWV RQ 
LiabiOiW\ aQd CRPSeQVaWiRQ fRU EQYiURQPeQWaO DaPage AUiViQg fURP MiOiWaU\ AcWiYiWieV, iQ LiabiOiW\ aQd 
CRPSeQVaWiRQ fRU EQYiURQPeQWaO DaPage· (CRPSiOaWiRQ Rf DRcXPeQWV, UQiWed NaWiRQV EQYiURQPeQWaO 
PURgUaPPe, 1998) TXRWed iQ C\Pie Pa\Qe aQd PeWeU SaQd (edV), GXOI :DU RHSDUDWLRQV DQG WKH 8N 
CRPSHQVDWLRQ CRPPLVVLRQ: EQYLURQPHQWDO LLDELOLW\ (O[fRUd UQiYeUViW\ PUeVV 2011); QRWe, iQ iQWeUQaWiRQaO 
hXPaQiWaUiaQ OaZ, ¶QaWXUaO eQYiURQPeQW· iV acceSWed aV RSSRVed WR ¶eQYiURQPeQW·. 

108  C\Pie Pa\Qe, ¶DefiQiQg Whe EQYiURQPeQW· iQ CaUVWeQ SWahQ, JeQV IYeUVRQ, JeQQifeU S EaVWeUda\ (edV), 
EQYLURQPHQWDO PURWHFWLRQ DQG TUDQVLWLRQV IURP CRQIOLFW WR PHDFH: CODULI\LQJ NRUPV, PULQFLSOHV, DQG PUDFWLFHV (O[fRUd 
SchROaUVhiS OQOiQe 2017) 41. 

109  WeiU (Q 14); heQce, ViQce WhiV iV Whe cRPPRQ YieZ iQ iQWeUQaWiRQaO hXPaQiWaUiaQ OaZ, Whe QaWXUaO eQYiURQPeQW 
ZiOO fiUVWO\ be addUeVVed, WheQ Whe QRWiRQ Rf ¶eQYiURQPeQW· ZiOO be cRQVideUed. 
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PeaQiQgV, a gUe\ aUea fiOOed ZiWh iQcRQViVWeQcieV UegaUdiQg Whe defiQiWiRQ ZiOO be YiVibOe aQd 
fXUWheU diVcXVVed. 

 
A. DLYHUVH DHILQLWLRQV RI ¶NDWXUDO EQYLURQPHQW·: IQYHVWLJDWLQJ WKH IQFRQVLVWHQFLHV 
TheUe aUe diVSaUaWe PeaQiQgV ciUcXOaWiQg aPRQgVW acadePicV aV WR ZhaW Whe ¶QaWXUaO 
eQYiURQPeQW· cRPSUiVeV, bXW Whe\ dR QRW diffeU iPPeQVeO\, aQd aQ aQaORg\ ZiOO be YiVibOe. ThiV 
iV SUeciVeO\ RbVeUYed b\ UeVeaUcheU PeWeUVRQ ZhR SURfeVVeV WhaW: ¶geQeUaOO\, defiQiWiRQV Rf 
´QaWXUaO eQYiURQPeQWµ PeQWiRQ ´a ZhROe cRPSOe[ Rf QRQ-OiYiQg aQd OiYiQg facWRUV Zhich acW 
XSRQ aQ RUgaQiVP RU ecRORgicaO cRPPXQiW\, Zhich eYeQWXaOO\ deWeUPiQe iWV fRUP aQd 
VXUYiYaOµ·. 110 

ThiV WheViV fRcXVeV RQ QRQ-iQWeUQaWiRQaO aUPed cRQfOicW aQd Whe VSecificaOO\ aSSOicabOe 
VRXUceV, CRPPRQ AUWicOe 3 aQd AddiWiRQaO PURWRcRO II. HRZeYeU, iQ QeiWheU Rf WheVe OegaO 
VRXUceV iV WheUe a defiQiWiRQ Rf ¶QaWXUaO eQYiURQPeQW·.111 The ShUaVe ¶QaWXUaO eQYiURQPeQW· fiUVW 
debXWed iQ aQ IHL iQVWUXPeQW iQ 1977, iQ AddiWiRQaO PURWRcRO I WR Whe GeQeYa CRQYeQWiRQV.112 
AOWhRXgh AUWicOeV 35(3) aQd 55(1) API UefeU WR Whe QaWXUaO eQYiURQPeQW, WheUe iV QR defiQiWiRQ 
RU fXUWheU e[SOaQaWiRQ giYeQ Rf ZhaW iV e[acWO\ deQRWed b\ ¶QaWXUaO eQYiURQPeQW·.113 ThiV iVVXe 
iV diVcXVVed iQ Whe 1977 ICRC CRPPeQWaU\ RQ Whe AddiWiRQaO PURWRcROV WR Whe GeQeYa 
CRQYeQWiRQV ZheUeiQ iW iV VWaWed WhaW ¶QaWXUaO eQYiURQPeQW· VhRXOd be iQWeUSUeWed aV ZideO\ aV 
SRVVibOe.114 CRPPeQWaU\ 2126 VWaWeV WhaW: 

 
The cRQceSW Rf Whe QaWXUaO eQYiURQPeQW VhRXOd be XQdeUVWRRd iQ Whe ZideVW VeQVe WR cRYeU Whe 
biRORgicaO eQYiURQPeQW iQ Zhich a SRSXOaWiRQ iV OiYiQg. («) IW dReV QRW cRQViVW PeUeO\ Rf Whe 
RbMecWV iQdiVSeQVabOe WR VXUYiYaO («) bXW aOVR iQcOXdeV fRUeVWV aQd RWheU YegeWaWiRQ («), aV ZeOO 
aV faXQa, fORUa aQd RWheU biRORgicaO RU cOiPaWic eOePeQWV. 115  
 

 
110  IQeV PeWeUVRQ, ¶The NaWXUaO EQYiURQPeQW iQ TiPeV Rf AUPed CRQfOicW: A CRQceUQ fRU IQWeUQaWiRQaO WaU 

CUiPeV LaZ?· (2009) 22 LeideQ JRXUQaO Rf IQWeUQaWiRQaO LaZ 325, 328; QRWe, ¶QRQ-OiYiQg· Pa\ aOVR be UefeUUed 
WR aV ¶abiRWic· aQd OiYiQg aV ¶biRWic·. HeQce, WheVe WeUPV caQ be XVed iQWeUchaQgeabO\. The aXWhRU aOVR PaNeV 
QRWe Rf Whe facW WhaW iQWeUQaWiRQaO eQYiURQPeQWaO WUeaWieV affiUP eOePeQWV VXch aV ¶fORUa aQd faXQa·, ¶aiU·, ¶VRiO·, 
¶ZaWeU·, ¶YegeWaWiRQ·, ¶habiWaW·, ¶fRUeVWV·, ¶PaUiQe OiYiQg UeVRXUceV·, ¶ecRV\VWePV·, ¶RUgaQiVP·, ¶cOiPaWe·, aQd 
¶agUicXOWXUe· aV beORQgiQg WR Whe ¶eQYiURQPeQW·. ThiV iV SRiQWed RXW becaXVe iW SURYideV cOaUiW\ aQd URRP fRU 
cRPSaUiVRQ ZheQ RbVeUYiQg defiQiWiRQV iQ diffeUeQW aUeaV Rf OaZ. HRZeYeU, Whe UeVW Rf Whe diVcXVViRQ ZiOO 
ciUcXOaWe aURXQd iQWeUQaWiRQaO hXPaQiWaUiaQ OaZ aV RSSRVed WR iQWeUQaWiRQaO eQYiURQPeQWaO OaZ. 

111  YRUaP DiQVWeiQ, ¶PURWecWiRQ Rf Whe EQYiURQPeQW iQ IQWeUQaWiRQaO AUPed CRQfOicW· (2001) 5(1) Ma[ POaQcN 
YeaUbRRN Rf UQiWed NaWiRQV LaZ OQOiQe 523, 540 - aV DiQVWeiQ fXUWheU SRiQWed RXW, UefeUeQce WR Whe ENMOD 
CRQYeQWiRQ iV SRVVibOe. HRZeYeU, WhiV CRQYeQWiRQ ZiOO be diVUegaUded becaXVe iW SURWecWV Whe eQYiURQPeQW 
fURP eQYiURQPeQWaO PRdificaWiRQ WechQiTXeV aQd fURP beiQg XVed aV a ZeaSRQ; Vee AQWRiQe BRXYieU, 
¶PURWecWiRQ Rf Whe QaWXUaO eQYiURQPeQW iQ WiPe Rf aUPed cRQfOicW· (1991) 31 IQWeUQaWiRQaO ReYieZ Rf Whe Red 
CURVV 567, 576; Whe OacN Rf a SURYiViRQ iQ APII WhaW iV aQaORgRXV WR AUWicOeV 35(3) aQd 55(1) API ZaV UaiVed 
aQd a SURSRViWiRQ ZaV Pade aW Whe DiSORPaWic CRQfeUeQce RQ Whe ReaffiUPaWiRQ aQd DeYeORSPeQW Rf 
IQWeUQaWiRQaO HXPaQiWaUiaQ LaZ aSSOicabOe iQ AUPed CRQfOicWV (CDDH). UQfRUWXQaWeO\, WhiV ZaV UeMecWed. 

112  HaQV-PeWeU GaVVeU, ¶FRU BeWWeU PURWecWiRQ Rf Whe NaWXUaO EQYiURQPeQW iQ AUPed CRQfOicW: A PURSRVaO fRU 
AcWiRQ· (1995) 89 The APeUicaQ JRXUQaO Rf IQWeUQaWiRQaO LaZ 637, 638. 

113  ibid. 
114  ibid. 
115  YYeV SaQdR], ChUiVWRShe SZiQaUVNi aQd BUXQR ZiPPeUPaQQ (edV), CRPPHQWDU\ RQ WKH AGGLWLRQDO PURWRFROV: RI 

8 JXQH 1977 WR WKH GHQHYD CRQYHQWLRQV RI 12 AXJXVW 1949 (MaUWiQXV NiMhRff PXbOiVheUV 1987) cRPPeQW 2126; Vee 
WeiU (Q 14). 
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ThiV cRPPeQWaU\ iV iPSRUWaQW becaXVe iW UeYeaOV WhaW WhiV ZaV a cRQceUQ Rf Whe ICRC aW Whe 
WiPe Rf ZUiWiQg. MRUeRYeU, WhiV cRPPeQWaU\ SURYideV a bURad defiQiWiRQ Rf ZhaW iV 
eQcRPSaVVed b\ ¶QaWXUaO eQYiURQPeQW·. IW cRXOd SRViWiYeO\ be aUgXed WhaW WhiV Zide PaUgiQ Rf 
aSSUeciaWiRQ beWWeU SURWecWV Whe eQYiURQPeQW b\ RffeUiQg a bURad UaQge Rf ZhaW caQ be 
VafegXaUded, aV RSSRVed WR RWheU defiQiWiRQV. 

A feZ decadeV OaWeU, iW caQ be RbVeUYed WhaW WhiV iV VWiOO a cRQceUQ ZiWhiQ Whe 
iQWeUQaWiRQaO OegaO VSheUe aV Whe PaUOiaPeQWaU\ AVVePbO\ Rf Whe CRXQciO Rf EXURSe iQ WheiU 
2011 ReSRUW RQ ¶AUPed CRQfOicWV aQd Whe EQYiURQPeQW· aUgXeV WhaW ¶Whe QaWXUaO eQYiURQPeQW 
iV QeiWheU defiQed iQ AUWicOe 35(3) QRU iQ AUWicOe 55(1) Rf PURWRcRO I WR Whe GeQeYa CRQYeQWiRQV 
\eW iW PaNeV UefeUeQce WR Whe QaWXUaO eQYiURQPeQW.· 116 

AOWhRXgh iQWeUQaWiRQaO hXPaQiWaUiaQ OaZ fUeTXeQWO\ UefeUV WR Whe ¶QaWXUaO eQYiURQPeQW· 
aV RSSRVed WR Whe ¶eQYiURQPeQW·, Whe RQgRiQg chaOOeQge, aV QRWed b\ bRWh Whe ICRC aQd Whe 
PaUOiaPeQWaU\ AVVePbO\, iV WhaW ¶QaWXUaO eQYiURQPeQW· iV QRW SURSeUO\ aQd XQifRUPO\ 
defiQed.117 

FaVciQaWiQg RbVeUYaWiRQV aUe Pade b\ Whe IQWeUQaWiRQaO LaZ CRPPiVViRQ iQ YaUiRXV 
UeSRUWV RQ ¶PURWecWiRQ Rf Whe EQYiURQPeQW iQ ReOaWiRQ WR AUPed CRQfOicWV· aQd Whe PeaQiQg 
Rf ¶QaWXUaO eQYiURQPeQW·.118 IQ ReSRUW A/70/10 Whe ¶eQYiURQPeQW· iV defiQed VROeO\ aV 
¶eQYiURQPeQW·, hRZeYeU PUiQciSOeV 1 aQd 4 UefeU WR ¶QaWXUaO eQYiURQPeQW·.119 ThiV ZaV UaiVed 
aV a cRQceUQ b\ PePbeUV ZhR cOaiPed Whe OacN Rf XQifRUPiW\ Rf WeUPV cUeaWed cRQfXViRQ aQd 
iQcRQViVWeQc\.120 The SSeciaO RaSSRUWeXU Rf Whe ILC cRPPeQWed RQ WhiV diffeUeQWiaWiRQ b\ 
VWaWiQg WhaW ¶Whe UaWiRQaOe behiQd Whe XVage Rf WheVe WZR YaUiaWiRQV ZaV dXe WR Whe VcRSe Zhich 
ZaV Zide ZheQ UefeUUed WR ViPSO\ ´eQYiURQPeQWµ·. 121  

The SURYiViRQV cRQceUQiQg Whe OaZ Rf aUPed cRQfOicW eQMR\ed a QaUURZeU aSSURach, 
heQce Whe WeUP ¶QaWXUaO eQYiURQPeQW· ZaV XVed. IW ZaV fXUWheU e[SOaiQed WhaW Whe XVe Rf 
¶QaWXUaO eQYiURQPeQW ZaV WR aYRid bURadeQiQg Whe VcRSe Rf Whe OaZ Rf aUPed cRQfOicW·.122 ThiV 
ReSRUW bUiQgV WR OighW WZR iPSRUWaQW iVVXeV: RQ Whe RQe haQd, iQWeUchaQgeabO\ XViQg 
¶eQYiURQPeQW· aQd ¶QaWXUaO eQYiURQPeQW· caQ caXVe cRQfXViRQ, aV ZaV addUeVVed b\ SWaWeV. OQ 
Whe RWheU haQd, iW iV cOeaU WhaW ¶QaWXUaO eQYiURQPeQW· iV XVed ZheQ diVcXVViQg Whe VcRSe Rf Whe 
OaZ Rf aUPed cRQfOicW.123 TZR cRQcOXViRQV caQ be RbVeUYed. FiUVWO\, fURP Whe ReSRUW, iW caQ be 
deYiVed WhaW WheUe iV a gUe\ aUea WhaW caXVeV iQcRQViVWeQcieV ZiWhiQ Whe iQWeUQaWiRQaO OegaO 
fUaPeZRUN ZheQ UefeUUiQg WR Whe QaWXUaO eQYiURQPeQW YeUVXV Whe eQYiURQPeQW, if WheVe WeUPV 
aUe QRW adeTXaWeO\ e[SOaiQed aQd diffeUeQWiaWed. SecRQdO\, Whe ICRC, PACE aQd ILC aOO 
acNQRZOedge Whe facW WhaW Whe ¶QaWXUaO eQYiURQPeQW· iV QRW \eW SURSeUO\ defiQed ZiWhiQ 
iQWeUQaWiRQaO hXPaQiWaUiaQ OaZ. 

 
 

116  HXVe\QRY (Q 2); PURWRcRO I (Q 12). 
117  WeiU (Q 14). 
118  The ILC ZaV cUeaWed b\ Whe GeQeUaO AVVePbO\ iQ 1947. TheiU RbMecWiYe iV WR iVVXe UecRPPeQdaWiRQV ZiWh Whe 

iQWeQWiRQ Rf eQcRXUagiQg Whe SURgUeVViYe e[SaQViRQ aQd gURZWh Rf iQWeUQaWiRQaO OaZ ² Vee UN, ¶IQWeUQaWiRQaO 
LaZ CRPPiVViRQ· (8QLWHG NDWLRQV, 2020) <OegaO.XQ.RUg/iOc/> acceVVed 9 JXO\ 2020. 

119  ILC (Q 4) - Whe defiQiWiRQ Rf ¶eQYiURQPeQW· SURYided iQ Whe ReSRUW iV Whe fROORZiQg: iW ¶iQcOXdeV QaWXUaO 
UeVRXUceV, bRWh abiRWic aQd biRWic, VXch aV aiU, ZaWeU, VRiO, faXQa aQd fORUa aQd Whe iQWeUacWiRQ beWZeeQ Whe 
VaPe facWRUV, aQd Whe chaUacWeUiVWicV Rf Whe OaQdVcaSe.·. 

120  ILC (Q 4) 108 ² Vee Whe geQeUaO cRPPeQW Pade XQdeU SRiQW 145. 
121  ILC (Q 4). 
122  ILC (Q 4) 114 ² Vee cRQcOXdiQg UePaUN 166 b\ Whe SSeciaO RaSSRUWeXU. 
123  ILC (Q 4). 
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B. ¶NDWXUDO EQYLURQPHQW· YHUVXV ¶EQYLURQPHQW· 
IQ RUdeU WR XQdeUVWaQd Whe d\QaPic beWZeeQ Whe ¶QaWXUaO eQYiURQPeQW· aQd ¶eQYiURQPeQW· iQ 
IHL, iW iV iPSRUWaQW WR e[aPiQe a feZ UefeUeQceV WR Whe WeUP ¶eQYiURQPeQW·. A ZeOO-NQRZQ 
defiQiWiRQ iV SURYided b\ Whe IQWeUQaWiRQaO CRXUW Rf JXVWice, Zhich RffeUV aQ aUdeQW, QRQ-
biQdiQg e[SOaQaWiRQ Rf Whe WeUP iQ iWV LHJDOLW\ RI WKH TKUHDW RU 8VH RI NXFOHDU :HDSRQV AdYiVRU\ 
OSiQiRQ: ¶Whe eQYiURQPeQW iV QRW aQ abVWUacWiRQ bXW UeSUeVeQWV Whe OiYiQg VSace, Whe TXaOiW\ Rf 
Oife aQd Whe YeU\ heaOWh Rf hXPaQ beiQgV, iQcOXdiQg geQeUaWiRQV XQbRUQ·.124 

IW VhRXOd be QRWed WhaW Whe CRXUW SURYideV WhiV defiQiWiRQ bXW dReV QRW fXUWheU eOabRUaWe 
RQ WeUPV VXch aV ¶OiYiQg VSace·, aQd WhiV iQ WXUQ caQ be iQWeUSUeWed iQ a YaUieW\ Rf Za\V ZiWh 
SRWeQWiaOO\ haUPfXO effecWV RQ Whe eQYiURQPeQW. 

The 1972 SWRcNhROP DecOaUaWiRQ ZaV cUeaWed fRU Whe SUeVeUYaWiRQ aQd eQhaQcePeQW Rf 
Whe eQYiURQPeQW, aQd decOaUeV iQ PUiQciSOe 1 Whe ¶fXQdaPeQWaO UighW WR « aQ eQYiURQPeQW Rf 
a TXaOiW\ WhaW SeUPiWV a Oife Rf digQiW\ aQd ZeOO-beiQg·.125 HeUe, iW iV YiVibOe WhaW eQYiURQPeQWaO 
SURbOePV aUe aQ XQdeUO\iQg, eVVeQWiaO SaUW Rf Whe fXQdaPeQWaO UighWV Rf hXPaQ beiQgV becaXVe 
WheUe iV a cRUUeOaWiRQ beWZeeQ hXPaQ VafeW\ aQd a habiWabOe eQYiURQPeQW.126 ThiV ZiOO be bUiefO\ 
e[aPiQed iQ OighW Rf Whe cRQfOicW RccXUUiQg iQ S\Uia.127 

A defiQiWiRQ ZaV giYeQ iQ Whe 70Wh VeVViRQ Rf Whe IQWeUQaWiRQaO LaZ CRPPiVViRQ 
ZheUeiQ iW ZaV VWaWed WhaW ¶´eQYiURQPeQWµ iQcOXdeV QaWXUaO UeVRXUceV, bRWh abiRWic aQd biRWic, 
VXch aV aiU, ZaWeU, VRiO, faXQa aQd fORUa aQd Whe iQWeUacWiRQ beWZeeQ Whe VaPe facWRUV, aQd Whe 
chaUacWeUiVWicV Rf Whe OaQdVcaSe.· 128  

A SaWWeUQ iV YiVibOe UegaUdiQg each defiQiWiRQ. CUXciaO WeUPV VXch aV ¶OiYiQg VSace·, 
¶chaUacWeUiVWicV Rf Whe OaQdVcaSe·, aQd ¶a Oife Rf digQiW\ aQd ZeOO-beiQg· aUe QRW adeTXaWeO\ 
deVcUibed. ThiV SUeVeQWV aQ RSSRUWXQiW\ fRU iQWeUQaWiRQaO aQd QRQ-iQWeUQaWiRQaO acWRUV ZhR 
cRPPiWWed a ZURQgdRiQg aQd daPaged Whe eQYiURQPeQW WR iQWeUSUeW iW iQ VXch a Za\ WhaW 
beQefiWV WheP aQd UidV WheP Rf aQ\ UeVSRQVibiOiW\ fRU Whe haUP caXVed WR Whe eQYiURQPeQW.129 
AV bUiefO\ VWaWed abRYe, iW iV WR VRPe e[WeQW XQdeUVWaQdabOe WhaW WR cUeaWe a XQiYeUVaOO\ 
aSSOicabOe defiQiWiRQ Rf Whe QaWXUaO eQYiURQPeQW iV SURbOePaWic dXe WR Whe cRQVWaQW 

 
124  HeQcNaeUWV aQd DRVZaOd-BecN (Q 98) 152. 
125  See UQiWed NaWiRQV, ¶ReSRUW Rf Whe UQiWed NaWiRQV CRQfeUeQce RQ Whe HXPaQ EQYiURQPeQW· (1 JaQXaU\ 1973) 

UN DRc A/CONF.48/14/ReY.1 - QRWe RQO\ Whe UeOeYaQW aVSecW Rf Whe PUiQciSOe iV VWaWed; Whe PUiQciSOe iQ fXOO 
UeadV: ¶MaQ haV Whe fXQdaPeQWaO UighW WR fUeedRP, eTXaOiW\ aQd adeTXaWe cRQdiWiRQV Rf Oife, iQ aQ eQYiURQPeQW 
Rf a TXaOiW\ WhaW SeUPiWV a Oife Rf digQiW\ aQd ZeOO-beiQg, aQd he beaUV a VROePQ UeVSRQVibiOiW\ WR SURWecW aQd 
iPSURYe Whe eQYiURQPeQW fRU SUeVeQW aQd fXWXUe geQeUaWiRQV. IQ WhiV UeVSecW, SROicieV SURPRWiQg RU 
SeUSeWXaWiQg aSaUWheid, UaciaO VegUegaWiRQ, diVcUiPiQaWiRQ, cRORQiaO aQd RWheU fRUPV Rf RSSUeVViRQ aQd fRUeigQ 
dRPiQaWiRQ VWaQd cRQdePQed aQd PXVW be eOiPiQaWed.·; FXUWheUPRUe, WhiV iV aQ iQWeUeVWiQg e[aPSOe Rf hRZ 
Whe eQYiURQPeQW iV QRW cRQVWUicWed WR ZhaW a Oa\-SeUVRQ Pa\ SeUceiYe iW WR be bXW e[WeQdV WR iQcOXde hXPaQ 
UighWV - Vee SWeYeQ FUeeOaQd, ¶HXPaQ RighWV, Whe EQYiURQPeQW aQd CRQfOicW: AddUeVViQg CUiPeV agaiQVW Whe 
EQYiURQPeQW· (2005) 2 SUR IQWeUQaWiRQaO JRXUQaO RQ HXPaQ RighWV 112. 

126  FUeeOaQd (Q 125) 113. 
127  ZZiMQeQbXUg aQd We PaV (Q 6) 11, 14, 18, 19 ² QRWe, WheUe ZiOO be UefeUeQce WR Whe SWRcNhROP DecOaUaWiRQ ZheQ 

diVcXVViQg Whe OacN Rf aQ efficieQW ZaWeU V\VWeP dXe WR daPage caXVed b\ Whe iQWeUQaO cRQfOicW UeVXOWiQg iQ 
haUP WR Whe ZeOO-beiQg Rf hXPaQV. IW ZiOO be fXUWheU aUgXed WhaW WhiV iV daPagiQg Whe eQYiURQPeQW. 

128  ILC (Q 4). 
129  KaUiQe BaQQeOieU-ChUiVWaNiV, ¶IQWeUQaWiRQaO LaZ CRPPiVViRQ aQd PURWecWiRQ Rf Whe EQYiURQPeQW iQ TiPeV Rf 

AUPed CRQfOicW: A PRVVibiOiW\ fRU AdMXdicaWiRQ?· (2013) 20 JRXUQaO Rf IQWeUQaWiRQaO CRRSeUaWiRQ SWXdieV 129, 
131, 140 - Whe aXWhRU VSecificaOO\ UefeUV WR ILC MePbeU MaUie JacRbVVRQ, ZhR haV acWiYeO\ beeQ UecRgQi]iQg 
Whe QeceVViW\ fRU Whe ILC WR cRQWiQXe deYeORSiQg OegiVOaWiRQ VXUURXQdiQg Whe UecRgQiWiRQ aQd SURWecWiRQ Rf Whe 
eQYiURQPeQW, becaXVe aOWhRXgh WheUe haV beeQ QRWabOe SURgUeVV iW VWiOO UePaiQV YagXe; Vee aOVR ILC, ¶ReSRUW 
Rf Whe IQWeUQaWiRQaO LaZ CRPPiVViRQ RQ Whe ZRUN Rf iWV Vi[W\-WhiUd VeVViRQ· (2011) A/66/10. 
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deYeORSPeQW Rf VcieQWific NQRZOedge.130 AgaiQ, WhiV SUeVeQWV a ceUWaiQ gUe\ aUea, ViQce iW iV 
chaOOeQgiQg WR SURWecW Whe ¶QaWXUaO eQYiURQPeQW· if RfficiaOO\ WheUe iV QR ViQgXOaU defiQiWiRQ 
WheUeRf.131 

The cRQcOXViRQ WhaW caQ be dUaZQ fURP WhiV aQaO\ViV iV WhaW QR ceUWaiQ defiQiWiRQ Rf 
ZhaW eQcRPSaVVeV eQYiURQPeQW, aQd PRUe iPSRUWaQWO\ ¶QaWXUaO eQYiURQPeQW·, e[iVWV. WhaW 
dReV e[iVW iV a YaUieW\ Rf defiQiWiRQV WhaW RffeU PRUe RU OeVV Whe VaPe aPRXQW Rf SURWecWiRQ fRU 
Whe eQYiURQPeQW, aQd cRQVeTXeQWO\ QRQe Rf WheP bUiQg Whe eQYiURQPeQW VXfficieQW MXVWice. 
ThXV, fXUWheU UefeUeQceV Pade iQ WhiV WheViV ZiOO UefeU WR ¶QaWXUaO eQYiURQPeQW· aQd be 
XQdeUVWRRd iQ Whe bURadeVW VcRSe SRVVibOe. ThiV ZiOO aOORZ fRU a ZideU PaUgiQ Rf aSSOicabiOiW\ 
aQd a bURadeU aQaO\ViV Rf ZhaW Whe QaWXUaO eQYiURQPeQW eQWaiOV, aQd ZhaW iQ WXUQ caQ be 
SURWecWed. 

 
I9. TKH AVVHVVPHQW: LLQNLQJ WKH :DWHU CULVLV WR EQYLURQPHQWDO DDPDJH 
IQ WhiV OaVW SecWiRQ, aQ aVVeVVPeQW aQd aQaO\ViV ZiOO WaNe SOace. CRQViVWeQW UefeUeQce haV beeQ 
Pade iQ WhiV WheViV WR daPage Whe QaWXUaO eQYiURQPeQW iQ S\Uia haV VXVWaiQed. HeQce, iW iV 
cUiWicaO WR fiUVWO\ cRQfiUP ZheWheU Whe daPage WR Whe ZaWeU V\VWeP caQ be cRQQecWed WR 
eQYiURQPeQWaO daPage. If VR, iW ZiOO be WheQ TXeVWiRQed ZheWheU iQWeUQaWiRQaO hXPaQiWaUiaQ 
OaZ caQ RffeU Whe QaWXUaO eQYiURQPeQW aQ\ SURWecWiRQ aPidVW Whe S\UiaQ cRQfOicW. 

PeUhaSV, aW fiUVW gOaQce, Whe diVcXVVed daPage WR Whe ZaWeU V\VWePV dReV QRW aSSeaU WR 
affecW Whe QaWXUaO eQYiURQPeQW Sh\VicaOO\. HRZeYeU, iW caQ be SUeVXPed WhaW WhiV daPage 
caXVed cRQWaPiQaWiRQ Zhich cRXOd haYe VeeSed iQWR Whe VRiO aV Whe UeVXOW Rf a OeaN RU Whe bORZ 
Rf aQ aWWacN aQd caXVed VRiO SROOXWiRQ.132 FXUWheUPRUe, iW caQ be e[WeQded WR Va\ WhaW WheUe iV 
ZaWeU SROOXWiRQ UeVXOWiQg iQ daPage WhaW iV SeUhaSV QRW accRXQWed fRU dXe WR a OacN Rf efficieQW 
VWXdieV. AOWeUQaWiYeO\, Whe VhRUWage Rf ZaWeU caQ UeVXOW iQ agUicXOWXUaO daPage aQd aQ iQabiOiW\ 
WR SURSeUO\ caUe fRU Whe VRiO aQd Whe QaWXUaO eQYiURQPeQW. ThiV caQ be UeaffiUPed b\ Whe 
eVWiPaWe WhaW, dXe WR Whe cRQfOicW, aURXQd 300,000 faUPiQg faPiOieV OefW fRU RWheU ciWieV. ThiV iQ 
WXUQ OefW OaUge aUeaV Rf agUicXOWXUaO OaQd XQaWWeQded.133 

WiWh Whe aQaO\ViV Rf ZhaW Whe ¶QaWXUaO eQYiURQPeQW· eQWaiOV, iW haV beeQ eVWabOiVhed WhaW 
iQ RUdeU WR beVW caUU\ RXW a fXUWheU aQaO\ViV UegaUdiQg Whe caVe VWXd\ Rf S\Uia, a Zide PaUgiQ Rf 
aSSUeciaWiRQ ZRXOd be SUeVXPed. ASSO\iQg a Zide PaUgiQ Rf aSSUeciaWiRQ WR Whe daPage beiQg 
dRQe iQ S\Uia ZiWh UegaUd WR Whe ZaWeU V\VWeP iV aSSURSUiaWe, ViQce, aV PeQWiRQed, Whe bORcNage 
Rf VXiWabOe ZaWeU haV diPiQiVhed Whe VWaQdaUdV Rf OiYiQg iQ S\Uia. MRUeRYeU, Whe CRPPeQWaU\ 
WR Whe AddiWiRQaO PURWRcROV diVcXVVed abRYe VWaWed WhaW ¶´QaWXUaO eQYiURQPeQWµ VhRXOd be 
eOXcidaWed aV ZideO\ aV SRVVibOe.·134 HeQce, iW ZRXOd QRW be iQcRUUecW WR Va\ WhaW Whe ZaWeU cUiViV 

 
130  Pa\Qe (Q 108). 
131  The Office Rf Whe PURVecXWRU, ¶PROic\ SaSeU RQ caVe VeOecWiRQ aQd SUiRUiWiVaWiRQ· (IQWHUQDWLRQDO CULPLQDO CRXUW, 

15 SeSWePbeU 2016) <icc-cSi.iQW/iWePVDRcXPeQWV/20160915_OTP-PROic\_CaVe-SeOecWiRQ_EQg.Sdf> 
acceVVed 9 JXO\ 2020 ² WhiV UeSRUW iQcOXdeV diVWiQcW SRiQWV UefeUeQciQg Whe CRXUW V caSabiOiW\ WR SURVecXWe 
iQdiYidXaOV fRU caXViQg haUP WR Whe eQYiURQPeQW. SSecificaOO\, SRiQWV 7, 40 aQd 41 aOO PeQWiRQ Whe 
iQYeVWigaWiRQ Rf deVWUXcWiRQ WR Whe eQYiURQPeQW. AOWhRXgh UefeUeQceV aUe Pade WR Whe ¶deVWUXcWiRQ Rf Whe 
eQYiURQPeQW·, QRZheUe ZiWhiQ Whe PROic\ PaSeU iV a defiQiWiRQ Rf Whe eQYiURQPeQW aYaiOabOe. IW PXVW be 
UecRgQi]ed WhaW WhiV iV a WUePeQdRXVO\ iPSRUWaQW VWeS fRUZaUd fRU Whe SURWecWiRQ Rf Whe eQYiURQPeQW aQd iV 
eYideQce WhaW SURgUeVV iV beiQg SXUVXed. NRQeWheOeVV, Whe XQdeUO\iQg iVVXe iV VWiOO SUeVeQW: hRZ caQ Ze SURWecW 
Whe ¶QaWXUaO eQYiURQPeQW· RU Whe ¶eQYiURQPeQW· if Whe PeaQiQg Rf Whe WeUP iV XQcOeaU? 

132  ZZiMQeQbXUg aQd We PaV (Q 6) 19, 29. 
133  ibid. 
134  GaVVeU (Q 112). 
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iQ S\Uia iV UeVXOWiQg iQ eQYiURQPeQWaO daPage becaXVe iW iV cRXQWeUPaQdiQg a ¶Oife Rf digQiW\ 
aQd ZeOO-beiQg·.135 DXe WR WhiV Zide SeUVSecWiYe, Whe daPage WR Whe ZaWeU V\VWeP b\ PiOiWaU\ 
aWWacNV ZiOO TXaOif\ aV daPage WR Whe QaWXUaO eQYiURQPeQW. HeQce, WhiV PXVW be aVVeVVed iQ 
OighW Rf iQWeUQaWiRQaO hXPaQiWaUiaQ OaZ WR aVceUWaiQ ZheWheU RU QRW a SURYiViRQ WheUeRf caQ be 
XVed WR SURWecW Whe eQYiURQPeQW fURP fXUWheU daPage. 

  
A. CDQ WKH LDZ RI NRQ-IQWHUQDWLRQDO AUPHG CRQIOLFW PURWHFW WKH S\ULDQ EQYLURQPHQW? 
IW haV beeQ UeiWeUaWed WhaW Whe cRQfOicW iQ S\Uia iV Rf a QRQ-iQWeUQaWiRQaO aQd aUPed QaWXUe, 
WheUefRUe Whe aSSOicaWiRQ Rf ceUWaiQ SURYiViRQV SURYeV WR be SURbOePaWic. The MXV LQ EHOOR 
PeQWiRQiQg eQYiURQPeQWaO SURWecWiRQ iV fRXQd iQ AddiWiRQaO PURWRcROV I aQd II WR Whe GeQeYa 
CRQYeQWiRQV. 

FiUVWO\, Whe SURYiViRQV SeUWaiQiQg WR QRQ-iQWeUQaWiRQaO aUPed cRQfOicWV ZiOO be UeYieZed 
aQd iW ZiOO be diVcXVVed ZheWheU Whe\ aUe aSSOicabOe WR Whe daPage WR Whe ZaWeU V\VWePV iQ 
S\Uia. CRPPRQ AUWicOe 3 iV a geQeUaO SURYiViRQ aSSOicabOe WR QRQ-iQWeUQaWiRQaO aUPed cRQfOicW, 
bXW iW dReV QRW e[SOiciWO\ UeOaWe WR RU PeQWiRQ Whe QaWXUaO eQYiURQPeQW RU ZaWeU V\VWePV. 
AUgXiQg SXUeO\ RQ Whe baViV Rf CRPPRQ AUWicOe 3 ZRXOd WheUefRUe be XQVXcceVVfXO iQ 
aWWePSWiQg WR haOW Whe daPage RccXUUiQg iQ S\Uia. SRPe VchROaUV, VXch aV PUeWRUiRXV, aWWePSW 
WR bURadeQ Whe VcRSe Rf WhiV AUWicOe WR iQcOXde Whe eQYiURQPeQW.136 HRZeYeU, iQ SUacWice, WhiV 
iV QeiWheU feaVibOe QRU VXcceVVfXO. CRPPRQ AUWicOe 3 cRXOd be XVed aV a VXSSOePeQWaU\ aUWicOe; 
hRZeYeU, iW ZRXOd QRW be YicWRUiRXV RQ iWV RZQ. 

AddiWiRQaO PURWRcRO II aV a ZhROe iV aSSOicabOe WR QRQ-iQWeUQaWiRQaO aUPed cRQfOicW. IW 
dReV QRW VSecificaOO\ PeQWiRQ Whe ¶QaWXUaO eQYiURQPeQW·, bXW iW dReV cRQWaiQ AUWicOeV 14 aQd 15 
UeOaWiQg WR ZaWeU V\VWePV. TheVe AUWicOeV aUe a SRViWiYe UeVXOW Rf Whe deYeORSPeQW Rf OegiVOaWiRQ 
WR iQcOXde PRUe eQYiURQPeQWaOO\ cRQVciRXV WeUPV. HRZeYeU, Whe\ aUe QRW SeUfecW. AUWicOe 14 
cRXOd SURYide iQdiUecW eQYiURQPeQWaO SURWecWiRQ iQ Whe caVe Rf S\Uia, VSecificaOO\ if aQ aWWacN 
deVWUR\ed dUiQNiQg ZaWeU iQVWaOOaWiRQV aQd VXSSOieV.137 HRZeYeU, AUWicOe 14 VWaWeV WhaW aWWacNV 
aUe RQO\ SURhibiWed if Whe\ ZRXOd UeVXOW iQ Whe VWaUYaWiRQ Rf ciYiOiaQV. TheUefRUe, Whe aWWacNV RQ 
Whe ZaWeU V\VWeP ZRXOd eiWheU haYe WR UeQdeU a ViWXaWiRQ ZheUe, dXe WR ORVV Rf ZaWeU, ciYiOiaQV 
ORVe cRSiRXV aPRXQWV Rf cURSV UeVXOWiQg iQ a faPiQe, RU a WRWaO ORVV Rf ZaWeU WhURXghRXW Whe 
ZhROe cRXQWU\. The OiNeOihRRd Rf WhiV RccXUUiQg iV VPaOO ViQce WheVe VceQaUiRV aUe YeU\ VSecific, 
aQd RWheU RXWcRPeV VXch aV deaWh, RU Whe VWaUYaWiRQ Rf aUPed RSSRViWiRQ gURXSV, aUe QRW 
PeQWiRQed. OQ Whe RWheU haQd, AUWicOe 15 UefeUV WR Whe SURhibiWiRQ Rf aWWacNV RQ ZRUNV RU 
iQVWaOOaWiRQV cRQWaiQiQg daQgeURXV fRUceV. AUWicOe 15 ZRXOd be XQVXcceVVfXO iQ SURWecWiQg Whe 
QaWXUaO eQYiURQPeQW fURP daPage WR ZaWeU V\VWePV becaXVe, eYeQ if Whe ZaWeU V\VWeP ZaV 
OiQNed WR VRPeWhiQg cRQWaiQiQg a daQgeURXV fRUce, iW iV QRW e[SOiciWO\ cRYeUed b\ WhiV AUWicOe. 
HeQce, iW ZRXOd QRW be SOaXVibOe WR aUgXe effecWiYeO\ iQ WhiV UeVSecW. 

AQ iQWeUeVWiQg RbVeUYaWiRQ ZaV Pade b\ DeVgagQp, ZhR aUgXeV WhaW ¶ThXV, Whe 
SURYiViRQV Rf Whe HagXe RU Whe GeQeYa CRQYeQWiRQV, WhURXgh Whe SURWecWiRQ Rf ciYiOiaQ 
SURSeUW\ aQd RbMecWV, RffeU iQdiUecW SURWecWiRQ Rf Whe eQYiURQPeQW. («)·138 ThiV aUgXPeQW iV 
WUXe; hRZeYeU, Whe biggeU SicWXUe PXVW be cRQVideUed. NaPeO\, iQ Whe OaZ Rf QRQ-iQWeUQaWiRQaO 
aUPed cRQfOicW WheUe iV QR SURYiViRQ Zhich ZRXOd WUXO\ SURWecW Whe QaWXUaO eQYiURQPeQW. 

 
135  SaQdR], SZiQaUVNi, aQd ZiPPeUPaQQ (Q 115). 
136  PUeWRUiRXV (Q 64) 905, 906. 
137  PUeWRUiRXV (Q 64) 910. 
138  DeVgagQp (Q 16) 109. 
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PeUhaSV Whe eYeQ biggeU TXeVWiRQ iV: ZhaW iV Whe QaWXUaO eQYiURQPeQW? AV diVcXVVed 
abRYe, WhiV iV a gUe\ aUea aV QR XQiYeUVaO defiQiWiRQ e[iVWV. DReV Whe OacN Rf a VSecific defiQiWiRQ 
iQ IHL UeVXOW iQ a OacN Rf SURWecWiRQ fRU Whe QaWXUaO eQYiURQPeQW? OU, iV Whe OaZ RQ NIAC 
ViPSO\ QRW aV deYeORSed aV Whe OaZ RQ IAC? The aQVZeU iV SURbabO\ a Pi[WXUe Rf bRWh Whe OacN 
Rf a VSecific defiQiWiRQ aQd Whe OacN Rf SUeciVe, VSecific SURYiViRQV Zhich RffeU e[cOXViYe 
SURWecWiRQ WR Whe QaWXUaO eQYiURQPeQW iQ WiPeV Rf QRQ-iQWeUQaWiRQaO aUPed cRQfOicW.139 

 
B. TKH LDZ RI AUPHG CRQIOLFW: A CXVWRPDU\ IQWHUQDWLRQDO LDZ PHUVSHFWLYH 
The AUWicOeV aSSOicabOe WR iQWeUQaWiRQaO aUPed cRQfOicW ZiOO be aVVeVVed aV cXVWRPaU\ 
iQWeUQaWiRQaO OaZ. AUWicOeV 35(3) aQd 55(1) API UegXOaWe cRQdXcW affecWiQg Whe QaWXUaO 
eQYiURQPeQW aQd WheUe aUe YaUiRXV YieZSRiQWV aV WR ZheWheU RU QRW WheVe VhRXOd TXaOif\ aV 
cXVWRP. IW PXVW be bURXghW WR OighW WhaW SUacWice, iQ WeUPV Rf PeWhRdV Rf ZaUfaUe aQd Whe XVe 
Rf cRQYeQWiRQaO ZeaSRQV, ¶VhRZV a ZideVSUead, UeSUeVeQWaWiYe aQd YiUWXaOO\ XQifRUP 
acceSWaQce Rf Whe cXVWRPaU\ OaZ QaWXUe Rf Whe UXOe fRXQd iQ AUWicOeV 35(3) aQd 55(1) Rf API·.140  

MRUeRYeU, Whe ICRC cRQcOXded WhaW WhiV RXOe haV deYeORSed iQWR cXVWRPaU\ 
iQWeUQaWiRQaO OaZ ZiWh FUaQce, Whe UQiWed KiQgdRP, aQd Whe UQiWed SWaWeV aV SeUViVWeQW 
RbMecWRUV.141 AQ iQWeUeVWiQg SRiQW ZRUWh QRWiQg iV WhaW Whe YieZ WhaW AUWicOeV 35(3) aQd 55(1) 
aUe QRW cXVWRPaU\ iQWeUQaWiRQaO OaZ ZaV RQce ZideO\ VXSSRUWed iQ OiWeUaWXUe. GUeeQZRRd 
aUgXed iQ 1991 WhaW 'TheUe iV OiWWOe RU QR VXbVeTXeQW SUacWice Zhich PighW haYe had Whe effecW 
Rf iQcRUSRUaWiQg Whe SUiQciSOe VWaWed WheUeiQ iQWR cXVWRPaU\ OaZ·.142 DeVSiWe WhiV YieZSRiQW, iW 
iV cXVWRPaU\ WR TXaOif\ WheVe WZR AUWicOeV aV aOVR aSSO\iQg WR QRQ-iQWeUQaWiRQaO aUPed 
cRQfOicWV.  

TheUefRUe, Whe TXeVWiRQ iV: caQ Whe\ VXfficieQWO\ SUeYeQW fXUWheU eQYiURQPeQWaO daPage 
iQ S\Uia? 
 The AUWicOeV bRWh SUeVeQW a WUiSOe UeTXiUePeQW WhaW, dXUiQg aQ aUPed cRQfOicW, WheUe iV 
aQ abVROXWe SURhibiWiRQ RQ caXViQg daPage WhaW ZRXOd be ¶ZideVSUead, ORQg-WeUP, aQd 
VeYeUe AUWicOeV. WheVe UegaUdiQg OiWeUaWXUe iQ PeQWiRQed cRQViVWeQWO\ iV SRiQW iPSRUWaQW AQ 143.·
FRU e[aPSOe, BRWhe, BUXch, DiaPRQd, aQd JeQVeQ aUgXe ¶WhaW AUWicOeV 35(3) aQd 55(1) aUe 
´e[ceVViYeO\ UeVWUicWiYe aQd XQcOeaUµ becaXVe Whe\ cRQWaiQ Whe cRQMXQcWiRQ ´aQdµ, PeaQiQg 
WhaW Whe daPage PXVW fXOfiOO aOO WhUee UeTXiUePeQWV, WZR Rf Zhich aUe QRW fXOO\ e[SOaiQed.·144 

HeQce, iW ZRXOd be difficXOW WR aUgXe XQdeU WheVe AUWicOeV, aV bRWh QRW RQO\ cRQWaiQ Whe 
WUiSOe UeTXiUePeQW Rf Whe daPage beiQg ORQg-WeUP, ZideVSUead, aQd VeYeUe bXW Whe WeUPV 
¶ZideVSUead· aQd ¶VeYeUe· aUe QRW SURSeUO\ defiQed. ¶LRQg-WeUP· ZaV e[SOaiQed b\ Whe PURWRcRO 
aV ¶a SeUiRd Rf aW OeaVW WeQ \eaUV·.145 TheUefRUe, eYeQ if Whe RWheU WZR UeTXiUePeQWV ZeUe YaOid, 
Whe S\UiaQ cRQfOicW eUXSWed iQ 2011 aQd ZaV cOaVVified aV a NIAC iQ 2012.146 TheUefRUe, aV Rf 
2020 iW ZRXOd QRW haYe VXUSaVVed Whe WeQ-\eaU PiQiPXP. 

 
139  ibid. 
140  HeQcNaeUWV aQd DRVZaOd-BecN (Q 98) 154. 
141  KRSSe (Q 106) 244. 
142  GUeeQZRRd (Q 106) 105. 
143  PURWRcRO I (Q 12) aUWV 35(3), 55(1). 
144  MichaeO BRWhe aQd RWheUV, IQWeUQaWiRQaO OaZ SURWecWiQg Whe eQYiURQPeQW dXUiQg aUPed cRQfOicW: gaSV aQd 

RSSRUWXQiWieV· (2010) 92 IQWeUQaWiRQaO ReYieZ Rf Whe Red CURVV 569, 570, 572. 
145  WiO VeUZe\, PURWecWiRQ Rf Whe EQYiURQPeQW iQ TiPeV Rf AUPed CRQfOicW: IQ SeaUch Rf a NeZ LegaO 

PeUVSecWiYe· (1995) 8 LeideQ JRXUQaO Rf IQWeUQaWiRQaO LaZ 7, 10. 
146  AUiPaWVX aQd ChRXdhXU\ (Q 19). 
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IQ cRQcOXViRQ, if Whe S\UiaQ cRQfOicW cRQWiQXeV WR eVcaOaWe aQd caXVe daPage WR Whe 
eQYiURQPeQW, WheQ iQ Whe fXWXUe AUWicOeV 35(3) aQd 55(1) cRXOd be aSSOicabOe. AV Rf QRZ, 
hRZeYeU, Whe\ aUe QRW YeU\ heOSfXO dXe WR Whe high WhUeVhROd WhaW PXVW be PeW fRU WheP WR 
becRPe aSSOicabOe. 

 
9. CRQFOXVLRQ 
A QXPbeU Rf cRQcOXViRQV caQ be dUaZQ fURP Whe SUeVeQWed UeVeaUch aQd aQaO\VeV; hRZeYeU, a 
feZ iPSRUWaQW RQeV ZiOO be iWeUaWed. The PaiQ aiP Rf WhiV WheViV ZaV WR SUeVeQW Whe cXUUeQW 
OegaO fUaPeZRUN WhaW SURWecWV Whe eQYiURQPeQW fURP daPage VXVWaiQed dXUiQg QRQ-
iQWeUQaWiRQaO aUPed cRQfOicW aQd WR aSSO\ iW WR Whe VSecific caVe VWXd\ Rf S\Uia, ZiWh fRcXV RQ 
Whe ZaWeU V\VWePV. FURP WhiV, Whe fROORZiQg cRQcOXViRQV caQ be deUiYed. 

The fiUVW cRQcOXViRQ iV WhaW Whe cXUUeQW OegaO fUaPeZRUN iV QRW VXfficieQWO\ e[SaQded aQd 
VSecific WR dR Whe eQYiURQPeQW MXVWice. TheUe haYe beeQ PXOWiSOe eQYiURQPeQWaO aWWacNV iQ 
S\Uia aQd QR VWeSV WRZaUdV Whe WeUPiQaWiRQ Rf WheVe haYe beeQ WaNeQ dXe WR Whe OacN Rf 
aSSOicabOe OegiVOaWiRQ. CRPPRQ AUWicOe 3 aQd APII SURYe WR be hRSefXO WR a ceUWaiQ e[WeQW bXW 
aUe defiQiWeO\ QRW VXbVWaQWiaO eQRXgh WR VWaQd RQ WheiU RZQ. AOWhRXgh cXVWRPaU\ iQWeUQaWiRQaO 
OaZ VWaWXV haV beeQ fRXQd iQ AUWicOeV 35(3) aQd 55(1) API, Zhich VSecificaOO\ UeOaWe WR Whe 
QaWXUaO eQYiURQPeQW, Whe UeTXiUed WhUeVhROd iQ WheVe AUWicOeV iV WRR high aQd iPSUeciVe WR aSSO\ 
WR Whe daPage caXVed iQ S\Uia. ThXV, cXUUeQW iQWeUQaWiRQaO hXPaQiWaUiaQ OaZ SURYeV WR be 
XQVXcceVVfXO iQ SURWecWiQg Whe QaWXUaO eQYiURQPeQW iQ S\Uia. 

The VecRQd cRQcOXViRQ iV WhaW WheUe iV a defiQiWe gUe\ aUea ZheQ addUeVViQg Whe QaWXUaO 
eQYiURQPeQW iQ iQWeUQaWiRQaO hXPaQiWaUiaQ OaZ. WiWh UegaUd WR Whe WeUPV ¶QaWXUaO 
eQYiURQPeQW· aQd ¶eQYiURQPeQW·, WheUe iV QR cOeaU diVWiQcWiRQ aQd Whe\ aUe XVed 
iQWeUchaQgeabO\ WhURXghRXW YaUiRXV OegaO VRXUceV, Zhich XOWiPaWeO\ VWiPXOaWeV cRQfXViRQ. ThiV 
SUeVeQWV WZR iVVXeV: fiUVWO\, Whe QaWXUaO eQYiURQPeQW iV QRW accXUaWeO\ UeSUeVeQWed ZiWhiQ Whe 
OegaO fUaPeZRUN, aQd VecRQdO\, WhiV VhRXOd XUge OegiVOaWRUV WR UeaVRQabO\ UeeYaOXaWe Whe 
RXWdaWed OegiVOaWiRQ UegaUdiQg Whe defiQiWiRQ Rf Whe QaWXUaO eQYiURQPeQW. 

The aQaO\WicaO fiQdiQgV ZeUe aSSOied WR Whe S\UiaQ QRQ-iQWeUQaWiRQaO aUPed cRQfOicW aQd 
Whe daPage Zhich iV UeVXOWiQg. The OaVW RbYiRXV cRQcOXViRQ iV WhaW WheUe iV daPage RccXUUiQg 
WR Whe QaWXUaO eQYiURQPeQW. MRUe SUeciVeO\, Whe aWWacNV aUe UXiQiQg Whe ZaWeU V\VWePV Zhich 
iV haYiQg diYeUVe effecWV VXch aV VeeSiQg iQWR Whe VRiO, caXViQg ZaWeU SROOXWiRQ, aQd cUeaWiQg 
aiUbRUQe diVeaVeV. A VXbVeTXeQW iVVXe WhaW ZaV aVVeVVed ZaV Whe effecW Whe aWWacNV aUe haYiQg 
RQ Whe e[iVWeQce Rf a VXiWabOe eQYiURQPeQW fRU Whe heaOWh Rf hXPaQ beiQgV. MRUeRYeU, Whe 
fiQdiQgV UeSeaWedO\ cRQcOXde WhaW daPage WR Whe ZaWeU V\VWePV aQd Whe ZaWeU VcaUciW\ WhaW iV 
RQgRiQg iV QRW SURYidiQg a Vafe eQYiURQPeQW, WheUeb\ UiVNiQg Whe heaOWh Rf SeRSOeV. 

IQ cRQcOXViRQ, WhiV WheViV SUeVeQWV WZR WhUeaWV WR Whe eQYiURQPeQW: Whe fiUVW WhUeaW aUiVeV 
fURP Whe Sh\VicaO daPage WhaW Whe eQYiURQPeQW eQdXUeV aV a UeVXOW Rf aWWacNV, aQd Whe VecRQd 
iV Whe abVWUacW daPage WhaW iV Whe cRQVeTXeQce Rf iQVXfficieQW SURWecWiRQ fRU Whe eQYiURQPeQW  
ZiWhiQ Whe OegiVOaWiYe fUaPeZRUN. 
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Abstract 

PeUVRQaOLVed LQWeUacWLRQ beWZeeQ SROLWLcaO SaUWLeV aQd Whe eOecWRUaWe haV e[LVWed VLQce Whe 
ePeUgeQce Rf PRdeUQ eOecWLRQV. NRZada\V, dLgLWaO WechQRORg\ haV PRYed Whe UeOaWLRQVhLS 
beWZeeQ SROLWLcaO caQdLdaWeV aQd YRWeUV WR a PRUe adYaQced OeYeO. ThURXgh cROOecWLQg aQd 
aQaO\VLQg cLWL]eQV· SeUVRQaO daWa YLa dLgLWaO PeaQV, SROLWLcLaQV haYe Whe caSacLW\ WR fRUeVee 
Whe eOecWRUaWe·V SROLWLcaO behaYLRXU, LWV SUefeUeQceV, aQd Whe chRLceV LW LV LQcOLQed WR PaNe. 
SXch caPSaLgQ VWUaWeg\ LV NQRZQ aV ¶SROLWLcaO PLcUR-WaUgeWLQg·, aQd LW haV UaLVed gUeaW 
LQWeUeVW LQ acadePLa. OQe Pa\ cRQVLdeU LW a SaQacea fRU SROLWLcaO PLVLQfRUPaWLRQ, gLYeQ 
WhaW SROLWLcaO PLcUR-WaUgeWLQg caQ LQcUeaVe Whe SRSXOaWLRQ·V SaUWLcLSaWLRQ LQ SROLWLcV. 
NRQeWheOeVV, LW caQ be aUgXed WhaW WhLV SheQRPeQRQ SRVeV a ORQg-WeUP WhUeaW WR dePRcUac\. 
AccRUdLQgO\, dXe WR Whe hLgh eQgagePeQW ZLWh SeUVRQaO daWa WhaW SROLWLcaO PLcUR-WaUgeWLQg 
eQWaLOV, Whe TXeVWLRQ Rf LWV cRPSaWLbLOLW\ ZLWh cLWL]eQV· YRWLQg ULghWV aULVeV. ThLV WheVLV ZLOO 
e[SORUe Whe LVVXe Rf RQOLQe SROLWLcaO PLcUR-WaUgeWLQg aQd VeeN WR cRQdXcW a cRPSaUaWLYe 
aQaO\VLV beWZeeQ SUeVLdeQWLaO eOecWLRQ caPSaLgQV LQ WhUee EXURSeaQ VWaWeV, QaPeO\ FUaQce, 
IWaO\ aQd Whe UQLWed KLQgdRP. AccRUdLQgO\, cXUUeQW SROLWLcaO PLcUR-WaUgeWLQg SUacWLceV LQ 
WheVe OegaO V\VWePV, aQd hRZ Whe\ caQ LQfOXeQce each RWheU, ZLOO be LOOXVWUaWed. AQ 
LPSRUWaQW SOace ZLOO be deYRWed WR Whe aQaO\VLV Rf SROLWLcaO PLcUR-WaUgeWLQg·V LQWeUfeUeQce 
ZLWh Whe eOecWRUaWe·V YRWLQg ULghWV aQd LWV UegXOaWRU\ fUaPeZRUN. 

 
I. Introduction 
EOecWLRQV OLe aW Whe heaUW Rf Whe dePRcUaWLc UegLPe aQd fRUP Whe eVVeQce Rf LWV cRUe YaOXeV.1 
The\ gLYe Whe SeRSOe aQ RSSRUWXQLW\ WR e[SUeVV WheLU geQeUaO ZLOO aQd chRRVe WhRVe ZhR 
ZLOO gRYeUQ WheP. AccRUdLQgO\, LW LV WhURXgh dePRcUaWLc eOecWLRQV WhaW Whe gRYeUQPeQW Rf 
aQ\ dePRcUaWLc SWaWe RbWaLQV LWV OegLWLPac\.2 ThURXgh eOecWLQg WheLU UeSUeVeQWaWLYeV, 
cLWL]eQV haYe Whe ULghW WR hROd WheP accRXQWabOe Lf Whe\ dR QRW adheUe WR Whe SURPLVed 
ageQda.3 The eOecWRUaO SURcedXUe aOVR eQcRXUageV SROLWLcaO SaUWLeV WR effLcLeQWO\ SUeSaUe 
WheLU SURgUaPPeV aQd UeVSRQd WR Whe ZLOO Rf Whe eOecWRUaWe. AV a UeVXOW, LW LV LPSeUaWLYe WhaW 
aQ\ NLQd Rf YRWe-ULggLQg dXULQg eOecWLRQ caPSaLgQV LV aYeUWed WR SUeVeUYe Whe effecWLYeQeVV 
Rf Whe eOecWLRQV.4  

 
* LLB ZLWK HRQRXUV LQ IQWeUQaWLRQaO aQd EXURSeaQ LaZ, RLMNVXQLYeUVLWeLW GURQLQgeQ; LLM ZLWK HRQRXUV 

LQ LaZ aQd TechQRORg\ LQ EXURSe, UQLYeUVLWeLW UWUechW. The aXWhRU ZRXOd OLNe WR WhaQN PURfeVVRU SRfLa 
RaQchRUdiV fRU heU cRPPeQWV aQd feedbacN. AOO eUURUV aUe hLV RZQ. 

1  DaYLd A SchXOW], EOHFWLRQ LDZ DQG DHPRFUDWLF 7KHRU\ (Ta\ORU & FUaQcLV GURXS 2014) 45. 
2  JeaQ-JacTXeV RRXVVeaX, 7KH 6RFLDO CRQWUDFW; RU, PULQFLSOHV RI PROLWLFDO RLJKWV (fLUVW SXbOLVhed 1762, JRQaWhaQ 

BeQQeWW 2017) 57. 
3  AQWhRQ\ BaUNeU, ¶AccRXQWabLOLW\ aQd ReVSRQVLbLOLW\ Rf GRYeUQPeQW aQd PXbOLc BRdLeV· (2001) 72(1) The 

PROLWLcaO QXaUWeUO\ 132, 134. 
4  MLchaeO R AOYaUe], Thad E HaOO aQd SXVaQ D H\de, EOHFWLRQ FUDXG: DHWHFWLQJ DQG DHWHUULQJ EOHFWRUDO 

MDQLSXODWLRQ (BURRNLQgV IQVWLWXWLRQ PUeVV 2008) 149. 
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NRQeWheOeVV, LQ UeceQW \eaUV, eOecWRUaO caPSaLgQV haYe beeQ VhaSed aQd aUgXabO\ 
eQdaQgeUed b\ WechQRORgLcaO adYaQcePeQWV.5 DXe WR Whe e[SaQVLRQ Rf VRcLaO PedLa aQd Whe 
deYeORSPeQW Rf QeZ WechQRORgLeV (eg bLg daWa, daWa VcLeQce), SROLWLcaO SaUWLeV caQ 
SeUVRQaOLVe WheLU WaUgeWLQg aSSURach WRZaUdV Whe cLWL]eQV Rf WheLU cRXQWU\ aQd beWWeU 
UeVSRQd WR WheLU QeedV. SXch SURgUeVV LQ Whe fLeOd Rf eOecWLRQV bULQgV YaULRXV beQefLWV WR 
VRcLeW\ dXe WR Whe cXVWRPLVed QaWXUe Rf SROLWLcaO ageQdaV.6 IQdeed, Whe RSSRUWXQLW\ Rf 
geWWLQg cORVeU WR aQ RUdLQaU\ cLWL]eQ WhURXgh cRQdXcWLQg a SV\chRORgLcaO aQaO\VLV Rf Whe 
SRSXOaWLRQ caQ UeVXOW LQ a QeZ W\Se Rf gRYeUQPeQW, ZhLch caQ be ULghWfXOO\ caOOed ¶Whe 
VeUYaQW Rf Whe SeRSOe·.7 NRWZLWhVWaQdLQg Whe aSSaUeQW beQefLWV WechQRORg\ haV bURXghW WR 
eOecWLRQV, LW haV aOVR cRQWULbXWed WR aQ LQcUeaVe LQ Whe OeYeO Rf eOecWRUaO fUaXd.8 B\ SUedLcWLQg 
cLWL]eQV· SROLWLcaO chRLceV aQd fXUWheU e[SORLWLQg WheP, SROLWLcaO SaUWLeV aUe LQWeUfeULQg ZLWh 
Whe YeU\ eVVeQce Rf eOecWLRQV. TheVe acWLYLWLeV aUe beWWeU NQRZQ aV RQOLQe SROLWLcaO PLcUR-
WaUgeWLQg. AccRUdLQgO\, b\ Za\ Rf cUeaWLQg daWa-dULYeQ eOecWLRQV aQd VLPSOLf\LQg YRWe-
ULggLQg b\ SROLWLcaO caQdLdaWeV, Whe\ cRQVWLWXWe aQ LPPLQeQW WhUeaW WR Whe YaOXeV O\LQg aW 
heaUW Rf aQ\ dePRcUaWLc UegLPe.9  

The fLUVW WUace Rf RQOLQe SROLWLcaO PLcUR-WaUgeWLQg aQd LWV UegXOaWLRQ caQ be fRXQd LQ 
Whe UQLWed SWaWeV. The OeadLQg caVe RQ Whe PaWWeU LV Whe 2016 VcaQdaO VXUURXQdLQg 
CaPbULdge AQaO\WLca aQd FacebRRN. UVLQg Whe SeUVRQaO daWa Rf FacebRRN XVeUV acURVV Whe 
ZRUOd, CaPbULdge AQaO\WLca facLOLWaWed SeUVRQaOLVed, RQOLQe SROLWLcaO adYeUWLVePeQWV fRU 
US SROLWLcLaQV aQd WhXV LQfOXeQced Whe SRSXOaWLRQ·V YRWLQg chRLceV. IW PXVW be ePShaVLVed 
WhaW Whe LQYROYePeQW Rf CaPbULdge AQaO\WLca LQ SWaWeV· SROLWLcaO PaWWeUV ZaV fXUWheU 
dLVcRYeUed LQ EXURSe, SaUWLcXOaUO\ LQ Whe UQLWed KLQgdRP (heUeLQafWeU ¶Whe UK·). 
NRZada\V, RQOLQe SROLWLcaO PLcUR-WaUgeWLQg haV becRPe a hLghO\ UeOeYaQW WRSLc LQ Whe ZRUOd 
Rf SROLWLcV. IQdeed, LQ PaQ\ SWaWeV ZRUOdZLde WheUe aUe a cRQVLdeUabOe QXPbeU Rf caVeV LQ 
ZhLch LW LQWeUfeUeV ZLWh eOecWRUaO SURcedXUeV.10 AccRUdLQgO\, dXe WR LWV PaQLSXOaWLYe QaWXUe, 
VXch caPSaLgQ SUacWLceV aUe a UePaUNabO\ cRQWeQWLRXV SheQRPeQRQ fURP Whe SeUVSecWLYe 
Rf Whe ULghW WR YRWe. HRZeYeU, QRW eQRXgh cRQVLdeUaWLRQ haV \eW beeQ gLYeQ WR WhLV faceW Rf 
RQOLQe SROLWLcaO PLcUR-WaUgeWLQg. 

ThLV WheVLV ZLOO WheUefRUe e[aPLQe WR ZhaW e[WeQW RQOLQe SROLWLcaO PLcUR-WaUgeWLQg LQ 
EXURSe LQWeUfeUeV ZLWh Whe eOecWRUaWe·V YRWLQg ULghWV. IW ZLOO cRQdXcW a cRPSaUaWLYe aQaO\VLV 

 
5  MRULW] HRfeUeU aQd RWheUV, ¶The LPSacW Rf WechQRORgLeV LQ SROLWLcaO caPSaLgQV· (2019) 538 Ph\VLca A: 

SWaWLVWLcaO MechaQLcV aQd LWV ASSOLcaWLRQ 1, 2. 
6  FUedeULN J BRUgeVLXV aQd RWheUV, ¶OQOLQe PROLWLcaO MLcURWaUgeWLQg: PURPLVeV aQd ThUeaWV fRU DePRcUac\· 

(2018) 14(1) UWUechW LaZ ReYLeZ 82, 85.  
7  MXeO KaSWeLQ, 7KH 6HUYDQW RI WKH PHRSOH: OQ WKH SRZHU RI LQWHJULW\ LQ SROLWLFV DQG JRYHUQPHQW (NeZV & PROLWLcV 

2014) 15. 
8  HRfeUeU aQd RWheUV (Q 5) 16. 
9  TRP DRbbeU, RRQaQ Ð FaWhaLgh aQd FUedeULN J ZXLdeUYeeQ BRUgeVLXV, ¶The UegXOaWLRQ Rf RQOLQe SROLWLcaO 

PLcUR-WaUgeWLQg LQ EXURSe· (2019) 8(4) IQWeUQeW PROLc\ ReYLeZ 
<SROLc\UeYLeZ.LQfR/aUWLcOeV/aQaO\VLV/UegXOaWLRQ-RQOLQe-SROLWLcaO-PLcUR-WaUgeWLQg-eXURSe> acceVVed 22 
ASULO 2020 5. 

10  The UQLWed SWaWeV caQ be a cOeaU LOOXVWUaWLRQ Rf WhLV VWaWePeQW. IW LV aSSaUeQW WhaW RQOLQe SROLWLcaO PLcUR-
WaUgeWLQg ZaV ¶bRUQ· LQ Whe UQLWed SWaWeV. IW ZaV OaUgeO\ XVed b\ Whe SROLWLcaO OeadeUV dXULQg bRWh 
SUeVLdeQWLaO aQd SaUOLaPeQWaULaQ eOecWLRQV LQ RUdeU WR LQfOXeQce Whe eOecWRUaWe·V SROLWLcaO YLeZV. FRU 
e[aPSOe, Vee KaWe KeQVNL, BUXce W HaUd\ aQd KaWhOeeQ HaOO JaPLeVRQ, 7KH OEDPD 9LFWRU\: HRZ MHGLD, 
MRQH\, DQG MHVVDJH 6KDSHG WKH 2008 EOHFWLRQ (OUP 2010) 252. MLcUR-WaUgeWLQg acWLYLWLeV ZeUe aOVR RbVeUYed 
LQ Whe SROLWLcV Rf AXVWUaOLa aQd Me[LcR, URU e[aPSOe, Vee OXU DaWa OXU SeOYeV, ¶Me[LcR: HRZ DaWa 
IQfOXeQced Me[LcR'V 2018 EOecWLRQ· (OXU DDWD OXU 6HOYHV, 2 JXO\ 2018) 
<RXUdaWaRXUVeOYeV.WacWLcaOWech.RUg/SRVWV/RYeUYLeZ-Pe[LcR> acceVVed 22 ASULO 2020; DePRcUaWLc AXdLW 
UK, ¶HRZ AXVWUaOLaQ acWLYLVWV XVed ObaPa-VW\Oe PLcUR-WaUgeWLQg LQ Whe 2016 eOecWLRQV· (DHPRFUDWLF AXGLW, 
4 OcWRbeU 2016) <dePRcUaWLcaXdLW.cRP/2016/10/04/hRZ-aXVWUaOLaQ-acWLYLVWV-XVed-RbaPa-VW\Oe-PLcUR-
WaUgeWLQg-LQ-Whe-2016-eOecWLRQV/> acceVVed 22 ASULO 2020. 
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Rf WhUee EXURSeaQ SWaWeV, QaPeO\ FUaQce, IWaO\ aQd Whe UK, aQd VeeN WR LOOXVWUaWe hRZ 
RQOLQe SROLWLcaO PLcUR-WaUgeWLQg LV UegXOaWed LQ WheVe OegaO V\VWePV. MRUeRYeU, LW ZLOO 
cRQWUaVW WhLV caPSaLgQ VWUaWeg\ ZLWh Whe cLWL]eQV· ULghW WR YRWe aQd VhRZ ZhLch WhUeaWV aQd 
SURPLVeV RQOLQe SROLWLcaO PLcUR-WaUgeWLQg bULQgV WR WhLV ULghW. IPSRUWaQWO\, WhLV WheVLV ZLOO 
adYRcaWe fRU UegXOaWLQg RQOLQe SROLWLcaO PLcUR-WaUgeWLQg LQVWead Rf cRPSOeWeO\ SURhLbLWLQg 
LW. IW fLQdV WhaW dXe WR Whe YaVW aUUa\ Rf beQefLWV LW caQ haYe RQ SROLWLcaO V\VWePV, RQOLQe 
SROLWLcaO PLcUR-WaUgeWLQg caQ VXbVWaQWLYeO\ cRQWULbXWe WR fLghWLQg SROLWLcaO PLVLQfRUPaWLRQ.  

ThLV WheVLV ZLOO be dLYLded LQWR WhUee chaSWeUV. IQ Whe fLUVW chaSWeU, Whe UeadeU ZLOO be 
SUeVeQWed ZLWh a WheRUeWLcaO bacNgURXQd WR RQOLQe SROLWLcaO PLcUR-WaUgeWLQg aQd UeOaWed 
LQcLdeQWV LQ Whe WhUee abRYe-PeQWLRQed SWaWeV. PaUWLcXOaUO\, Whe hacNLQg aWWacN RQ 
EPPaQXeO MacURQ dXULQg Whe FUeQch SUeVLdeQWLaO eOecWLRQV Rf 2017 ZLOO be e[SOaLQed. 
MRUeRYeU, MaWWeR SaOYLQL aQd LXLgL DL MaLR·V acWLYLWLeV RQ FacebRRN ZLOO be aQaO\Ved aV 
SURYLdLQg a Za\ fRU bRWh caQdLdaWeV WR ZLQ WheLU VeaWV LQ Whe IWaOLaQ SaUOLaPeQW dXULQg Whe 
IWaOLaQ SaUOLaPeQWaU\ eOecWLRQV Rf 2018. LaVWO\, RQOLQe SROLWLcaO PLcUR-WaUgeWLQg cRQdXcWed 
b\ Whe BULWLVh CRQVeUYaWLYe SaUW\ dXULQg Whe UK geQeUaO eOecWLRQ Rf 2019 ZLOO be dLVcXVVed. 
IQ Whe VecRQd chaSWeU, WhLV WheVLV ZLOO eOabRUaWe RQ Whe VcRSe Rf Whe ULghW WR YRWe aQd hRZ 
LW LV SURWecWed b\ LQWeUQaWLRQaO, EXURSeaQ aQd QaWLRQaO OegaO V\VWePV. MRUeRYeU, Whe 
aOgRULWhPV behLQd Whe dUafWLQg Rf RQOLQe SROLWLcaO PLcUR-WaUgeWLQg VWUaWegLeV ZLOO be 
e[SOaLQed. The WhLUd chaSWeU ZLOO eOabRUaWe RQ Whe LVVXe ZhLch OLeV aW Whe heaUW Rf WhLV 
UeVeaUch, QaPeO\ Whe LQWeUfeUeQce Rf RQOLQe SROLWLcaO PLcUR-WaUgeWLQg ZLWh Whe ULghW WR YRWe. 
IW ZLOO dLVcXVV SaUWLcXOaU e[aPSOeV Rf hRZ WheVe caPSaLgQ SUacWLceV aUe eQdaQgeULQg Whe 
ULghW WR YRWe aQd Whe SRVVLbOe cRQVeTXeQceV fRU dePRcUac\. NRQeWheOeVV, WhLV chaSWeU ZLOO 
aOVR aWWePSW WR Vhed OLghW RQ Whe SRVLWLYe VLde Rf RQOLQe SROLWLcaO PLcUR-WaUgeWLQg aQd 
cULWLcLVe LWV cRPSOeWe baQQLQg. IW ZLOO VeeN WR SUeVeQW Whe UeadeU ZLWh a SRVVLbOe UegXOaWRU\ 
fUaPeZRUN RQ RQOLQe SROLWLcaO PLcUR-WaUgeWLQg aQd defLQe Whe PaLQ acWRUV UeVSRQVLbOe fRU 
LWV deYeORSPeQW.  

 
II. Online Political Micro-Targeting: A Theoretical Background 
A. General Overview: Modern Politics Shaped by ICT 
EOecWRUaO SURcedXUe fXQdaPeQWaOO\ cRQWULbXWeV WR a gRYeUQPeQW'V dePRcUaWLc OegLWLPac\ 
aQd LWV cOaLP WR gRYeUQ.11 CRQVeTXeQWO\, fURP Whe ePeUgeQce Rf eOecWLRQV, SROLWLcLaQV haYe 
beeQ VeeNLQg WR Ueach Whe eOecWRUaWe WhURXgh Whe YaULRXV chaQQeOV aYaLOabOe WR WheP.12 FRU 
LQVWaQce, befRUe Whe VRcLaO PedLa eUa, SROLWLcLaQV PaLQO\ VROd WheLU ageQda YLa UadLR, 
WeOeYLVLRQ aQd QeZVSaSeUV. MRUeRYeU, SROLWLcaO SURQRXQcePeQWV LQ fURQW Rf cLWL]eQV ZeUe 
RfWeQ Pade LQ RUdeU WR cUeaWe bRQdV ZLWh a ceUWaLQ caQdLdaWe aQd gaLQ Whe SRSXOaWLRQ·V 
OR\aOW\.13 The cUXcLaO SROLWLcaO UROe SOa\ed b\ chXUcheV aOVR VhRXOd QRW be XQdeUeVWLPaWed.14 
IW ZaV YeU\ cRPPRQ fRU a SROLWLcaO caQdLdaWe WR VeeN eQdRUVePeQW fURP Whe SULeVWV Rf Whe 
chXUch Rf Whe UegLRQ ZhRVe cRQfLdeQce he ZaQWed WR eaUQ.15 LaVWO\, Whe aSSeaUaQce Rf a 

 
11  SchXOW] (Q 1) 46.  
12  DLaQa OZeQ, ¶The PaVW Decade aQd FXWXUe Rf PROLWLcaO MedLa: The AVceQdaQce Rf SRcLaO MedLa· LQ 

MLcheOOe BaddeOe\ (ed), 7RZDUGV D NHZ EQOLJKWHQPHQW? A 7UDQVFHQGHQW DHFDGH (BBVA·V OSeQMLQd 2019) 
348. 

13  BUXQR LaWRXU, ¶WhaW Lf Ze TaONed PROLWLcV a LLWWOe?· (2003) 2 CRQWePSRUaU\ PROLWLcaO TheRU\ 143, 156. 
14  IWC YaQ W\N, ¶The SROLWLcaO UeVSRQVLbLOLW\ Rf Whe chXUch: OQ Whe QeceVVLW\ aQd bRXQdaULeV Rf Whe WheRU\ 

Rf Whe WZR NLQgdRPV· (2005) 61(3) HTS TeRORgLeVe SWXdLeV/TheRORgLcaO SWXdLeV 647, 653. 
15  FRU LQVWaQce, VXch caPSaLgQ SUacWLceV ZeUe ZLdeVSUead LQ Whe UQLWed SWaWeV aQd SRXWh AfULca; See DaYLd 

E CaPSbeOO, ¶AcWV Rf FaLWh: ChXUcheV aQd PROLWLcaO EQgagePeQW· (2004) 26(2) PROLWLcaO BehaYLRU 155, 
170. 
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caQdLdaWe ZaV Rf hLgheVW LPSRUWaQce.16 EYeQ WRda\, Whe Za\ Whe\ dUeVV, WheLU faPLO\ affaLUV 
aQd RWheU acWLYLWLeV RXWVLde Whe SROLWLcaO UeaOP (e.g. chaULW\ aQd YROXQWeeULQg) SOa\ PaMRU 
UROeV LQ Whe SROLWLcLaQ·V SeUVRQaO bUaQdLQg. 

AccRUdLQgO\, LW LV aSSaUeQW WhaW SROLWLcaO OeadeUV aURXQd Whe gORbe haYe aOZa\V 
VRXghW WR LQWeUacW cORVeO\ ZLWh Whe SRSXOaWLRQ WR ZLQ WheLU WUXVW aQd fXUWheU eQVXUe WhaW Whe 
cLWL]eQV· YRLce LV heaUd. TheUefRUe, LW LV QRW eQWLUeO\ cRUUecW WR aVVXPe WhaW SROLWLcaO PLcUR-
WaUgeWLQg LV a cRPSOeWeO\ QeZ SheQRPeQRQ, e[cOXVLYeO\ NQRZQ WR Whe PRdeUQ 
cRPPXQLW\.17 HRZeYeU, IQfRUPaWLRQ aQd CRPPXQLcaWLRQ TechQRORg\ (heUeLQafWeU ¶ICT·) 
aQd, PRUe LPSRUWaQWO\, VRcLaO PedLa, XQdRXbWedO\ had a cUXcLaO LPSacW RQ hRZ SROLWLcLaQV 
caQ LQWeUacW ZLWh Whe eOecWRUaWe. TheVe PeWhRdV haYe PRUe Rf a PaVV-WaUgeWLQg QaWXUe, 
UaWheU WhaQ beLQg a SeUVRQaO cRPPXQLcaWLRQ beWZeeQ aQ LQdLYLdXaO cLWL]eQ aQd a SROLWLcaO 
caQdLdaWe. IW LV aSSaUeQW, hRZeYeU, hRZ TZLWWeU aQd FacebRRN VhaSed SROLWLcaO 
caPSaLgQLQg, ZhLch LV QRZ chaUacWeULVed b\ VXVSLcLRXVO\ hLghO\-LQdLYLdXaOLVed SROLWLcaO 
adYeUWLVePeQWV RQOLQe. HeUe, Whe QRWLRQ Rf RQOLQe SROLWLcaO PLcUR-WaUgeWLQg caPe LQWR 
e[LVWeQce. ThURXgh cROOecWLQg SeUVRQaO daWa aQd RWheU LQfRUPaWLRQ abRXW cLWL]eQV, SROLWLcaO 
caQdLdaWeV caQ cRQdXcW SV\chRORgLcaO aQaO\VLV RQ Whe SRSXOaWLRQ aQd aQWLcLSaWe cLWL]eQV· 
SROLWLcaO YLeZV aQd chRLceV.18 PROLWLcLaQV ZLOO fXUWheU XVe WhLV LQfRUPaWLRQ WR adaSW WheLU 
caPSaLgQ SURgUaPV WR WaUgeW a VSecLfLc gURXS Rf SeRSOe ZLWhLQ Whe eOecWRUaWe.  

TheUefRUe, LW caQ be RbVeUYed WhaW PRdeUQ SROLWLcV e[SeULeQced a VhLfW fURP PaVV-
WaUgeWLQg WR PRUe cRQcUeWe aQd LQdLYLdXaOLVed LQWeUacWLRQV.19 TZR cRUe facWRUV caQ e[SOaLQ 
VXch aQ aOWeUaWLRQ. The fLUVW LV aQ LQcUeaVe LQ Whe geQeUaO VWaQdaUd Rf OLYLQg Rf Whe 
SRSXOaWLRQ, aV ZeOO aV cRQWLQXed Seace aQd VecXULW\.20 IQdeed, RQOLQe SROLWLcaO PLcUR-
WaUgeWLQg LV PRUe ZLdeVSUead LQ PRUe deYeORSed cRXQWULeV, VXch aV Whe UQLWed SWaWeV aQd 
EXURSeaQ SWaWeV, ZheUeaV SROLWLcLaQV LQ OeVV deYeORSed cRXQWULeV VWLOO XVe a PRUe 
geQeUaOLVed aSSURach WR Whe eOecWRUaWe, bULQgLQg WRgeWheU cLWL]eQV· cRUe cRQceUQV aQd 
SURPLVLQg WR VROYe SURbOePV VXch aV hXQgeU aQd SRYeUW\. SecRQdO\, PRdeUQ WechQRORgLeV 
haYe Pade Whe SURceVV Rf VWRULQg, SURceVVLQg aQd VhaULQg cLWL]eQV· SeUVRQaO daWa PXch 
faVWeU aQd VLgQLfLcaQWO\ cheaSeU fRU SROLWLcaO SaUWLeV.21 HeQce, LW fXUWheU eQcRXUageV WheP WR 
LQYeVW LQ daWa VcLeQce UeVeaUch aQd deYeORS cORVeU OLQNV beWZeeQ caQdLdaWeV aQd eOecWRUV. 

NRQeWheOeVV, Whe TXeVWLRQ VWLOO O\LQg aW Whe heaUW Rf SROLWLcaO PLcUR-WaUgeWLQg LV WR 
ZhaW e[WeQW LW PLVgXLdeV cLWL]eQV aQd ZheWheU PRUe LQdLYLdXaOLVed UeOaWLRQV beWZeeQ Whe 
gRYeUQPeQW aQd Whe SRSXOaWLRQ aUe QeceVVaULO\ haUPfXO. ASSaUeQWO\, ZhLOe LdeQWLf\LQg 
WaUgeWed gURXSV fRU VeOf-adYeUWLVLQg, SROLWLcLaQV e[aPLQe Whe SeRSOe·V QeedV, Whe SURbOePV 
Whe\ aUe e[SeULeQcLQg aQd SRVVLbOe VROXWLRQV.22 MRdeUQ WechQRORg\, ZLWh aOO LWV SRWeQWLaO, 
caQ dUaVWLcaOO\ VLPSOLf\ WhLV UeVeaUch aQd aOORZ Whe gRYeUQPeQW WR cUeaWe PRUe effecWLYe 

 
16  MaUgaUeW ScaPPeOO, ¶PROLWLcaO MaUNeWLQg: LeVVRQV fRU PROLWLcaO ScLeQce· (1999) 47 PROLWLcaO SWXdLeV 718, 

722.  
17  BaOi]V BRdy, NaWaOL HeObeUgeU aQd COaeV H de VUeeVe, ¶PROLWLcaO PLcUR-WaUgeWLQg: a MaQchXULaQ caQdLdaWe 

RU MXVW a daUN hRUVe?· (2017) 6(4) IQWeUQeW PROLc\ ReYLeZ <SROLc\UeYLeZ.LQfR/aUWLcOeV/aQaO\VLV/SROLWLcaO-
PLcUR-WaUgeWLQg-PaQchXULaQ-caQdLdaWe-RU-MXVW-daUN-hRUVe> acceVVed 22 ASULO 2020 3.  

18  MRUgaQ E CXUULe, BULWW S PaULV aQd JRaQ M DRQRYaQ, ¶WhaW dLffeUeQce dR daWa PaNe? DaWa PaQagePeQW 
aQd VRcLaO chaQge· (2019) 43(6) OQOLQe IQfRUPaWLRQ ReYLeZ 971, 981. 

19  SaQQe KUXLNePeLeU, MLQeP Se]gLQ aQd SRShLe C BReUPaQ, ¶PROLWLcaO MLcURWaUgeWLQg: ReOaWLRQVhLS 
BeWZeeQ PeUVRQaOL]ed AdYeUWLVLQg RQ FacebRRN aQd VRWeUV' ReVSRQVeV· (2016) 19(6) C\beUSV\chRORg\, 
BehaYLRU, aQd SRcLaO NeWZRUNLQg 367, 367.  

20  SRShLe ThRPaVhaXVeQ, ¶AddUeVVLQg Whe 21VW CeQWXU\ ThUeaWV WR IQWeUQaWLRQaO Peace aQd SecXULW\: The 
RefRUP Rf Whe UN fURP a EXURSeaQ PeUVSecWLYe· (2005) FRQdaWLRQ SRXU O·LQQRYaWLRQ SROLWLTXe 13. 

21  HaR ZhaQg aQd GaQg CheQ, 'IQ-MePRU\ BLg DaWa MaQagePeQW aQd PURceVVLQg: A SXUYe\· (2015) 27(7) 
IEEE TUaQVacWLRQV RQ KQRZOedge aQd DaWa EQgLQeeULQg 1920, 1924.  

22  IQWeUQaWLRQaO IDEA, ¶DLgLWaO MLcURWaUgeWLQg PROLWLcaO PaUW\ IQQRYaWLRQ PULPeU 1· (2018) IQWeUQaWLRQaO 
IQVWLWXWe fRU DePRcUac\ aQd EOecWRUaO AVVLVWaQce 10.  
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aQd SUacWLcaO SROLcLeV. MRUeRYeU, RQOLQe SROLWLcaO PLcUR-WaUgeWLQg UeSUeVeQWV aQ added YaOXe 
becaXVe LW Pa\ gLYe cLWL]eQV Whe LPSUeVVLRQ Rf a cORVeU cRQQecWLRQ ZLWh a caQdLdaWe ZhLch 
ZaV RfWeQ PLVVLQg LQ Whe SaVW eOecWLRQV.23 IQdeed, eaUOLeU LQ Whe hLVWRU\ Rf SROLWLcV, cLWL]eQV 
VaZ SROLWLcLaQV aV a dLVWLQcW, eOLWe cOaVV, RfWeQ XQUeachabOe aQd VRPehRZ VXSeULRU. 
HRZeYeU, PRdeUQ VRcLaO PedLa bRXghW SROLWLcaO caQdLdaWeV cORVeU WR RUdLQaU\ cLWL]eQV aQd 
Pade WheLU cRPPXQLcaWLRQ ZLWh Whe SXbOLc PRUe LQfRUPaO. AddLWLRQaOO\, RQOLQe SROLWLcaO 
PLcUR-WaUgeWLQg caQ UeVXOW LQ a hLgheU eOecWLRQ WXUQRXW,24 WhXV LQ PRUe YRLceV beLQg heaUd 
aQd Whe gRYeUQPeQW UeSUeVeQWLQg Whe geQeUaO ZLOO Rf Whe cLWL]eQV LQ a faLUeU PaQQeU. 
TheUefRUe, RQOLQe SROLWLcaO PLcUR-WaUgeWLQg, Lf QRW PLVXVed, caQ VWUeQgWheQ Whe effecWLYeQeVV 
Rf Whe cLWL]eQV· SROLWLcaO UeSUeVeQWaWLRQ LQ SWaWe affaLUV. 

HRZeYeU, LW LV cRQVSLcXRXV WhaW RQOLQe SROLWLcaO PLcUR-WaUgeWLQg aOVR bURXghW abRXW 
QXPeURXV adYeUVe cRQVeTXeQceV.25 FRU LQVWaQce, dXe WR Whe YeU\ QaWXUe Rf Whe RQOLQe 
acWLYLWLeV SROLWLcaO PLcUR-WaUgeWLQg eQWaLOV, LW LV LQeYLWabO\ LQWUXVLYe fURP a SeUVRQaO daWa 
SURWecWLRQ SeUVSecWLYe. The VcaQdaO UeYROYLQg aURXQd FacebRRN aQd CaPbULdge AQaO\WLca 
SeUfecWO\ LOOXVWUaWeV WhLV VWaWePeQW.26 The e[WUacWLRQ Rf LQdLYLdXaO behaYLRXUaO SaWWeUQV 
aPRQg Whe eOecWRUaWe LV achLeYed b\ RbWaLQLQg Whe cLWL]eQV· SeUVRQaO daWa ZLWhRXW WheLU SULRU 
cRQVeQW.27 IW bULQgV XS Whe SheQRPeQRQ NQRZQ aV ¶daWaYeLOOaQce·: a cRQceSW eQcRPSaVVLQg 
Whe SURceVV Rf cROOecWLQg aOO RQOLQe acWLYLWLeV Rf Whe SRSXOaWLRQ, VWRULQg WheP aQd, ZheQ 
QeceVVaU\, aOORZLQg WhLUd SaUWLeV WR XVe WheP.28 AQRWheU eTXaOO\ cUXcLaO PaWWeU cRQceUQLQg 
RQOLQe SROLWLcaO PLcUR-WaUgeWLQg LV LWV XQdePRcUaWLc QaWXUe. IQdeed, VXch afWeUeffecWV aV PaVV 
PaQLSXOaWLRQ b\ SROLWLcaO OeadeUV aQd daWa-dULYeQ eOecWLRQV cUeaWe MXVWLfLabOe cRQceUQV fURP 
Whe SeUVSecWLYe Rf a cLWL]eQ·V ULghW WR YRWe.29 ThLV LV Whe dLPeQVLRQ Rf RQOLQe SROLWLcaO PLcUR-
WaUgeWLQg WhaW WhLV WheVLV ZLOO fXUWheU fRcXV RQ. The fROORZLQg VecWLRQV Rf WhLV chaSWeU ZLOO 
deVcULbe RQOLQe SROLWLcaO PLcUR-WaUgeWLQg SUacWLceV LQ FUaQce, IWaO\ aQd Whe UK aQd gLYe Whe 
UeadeU YaOXabOe LQVLghWV RQ Whe SOace Rf WhLV SheQRPeQRQ ZLWhLQ WheLU OegaO aQd SROLWLcaO 
V\VWePV.  

 
B. The French Legal System: #MacronLeaks 
IW LV LPSRUWaQW WR QRWe WhaW FUeQch OaZ fRUbLdV aQ\ NLQd Rf LQdLYLdXaO SROLWLcaO PLcUR-
WaUgeWLQg dXULQg eOecWLRQ caPSaLgQV, LQcOXdLQg RQOLQe caPSaLgQV.30 HRZeYeU, LW LV RfWeQ a 
PaWWeU Rf LQWeUSUeWaWLRQ ZheQ LW cRPeV WR defLQLQg Whe LQdLYLdXaO QaWXUe Rf PLcUR-WaUgeWLQg 
acWLYLWLeV LQ Whe FUeQch OegaO V\VWeP. The caVe Rf Whe 2017 FUeQch SUeVLdeQWLaO eOecWLRQV 
VSaUNed Whe LQWeUeVW Rf VRcLeW\ afWeU Whe hacNLQg aWWacN RQ EPPaQXeO MacURQ·V ePaLO aV aQ 

 
23  LRXLV D BUaQdeLV, ¶CLWL]eQV aQd SROLWLcLaQV· LQ :RUOG DHYHORSPHQW RHSRUW: MDNLQJ 6HUYLFHV :RUN IRU PRRU 

PHRSOH (The IQWeUQaWLRQaO BaQN fRU RecRQVWUXcWLRQ aQd DeYeORSPeQW / The WRUOd BaQN 2004) 78. 
24  BRUgeVLXV aQd RWheUV (Q 6) 85.  
25  LbLd 87. 
26  JLP IVaaN aQd HaQQa J MLQa, 'UVeU DaWa PULYac\: FacebRRN, CaPbULdge AQaO\WLca, aQd PULYac\ 

PURWecWLRQ· (2018) 9162(18) CRPSXWeU 56, 57. 
27  LbLd. 
28  RRgeU COaUNe aQd GUahaP GUeeQOeaf, ¶DaWaYeLOOaQce RegXOaWLRQ: A ReVeaUch FUaPeZRUN· (2017) UNSW 

LaZ ReVeaUch PaSeU NR.17-84, 4 <SaSeUV.VVUQ.cRP/VRO3/SaSeUV.cfP?abVWUacW_Ld=3073492> acceVVed 22 
ASULO 2020; AQWhRQ\ NadOeU, ¶WeaSRQL]LQg Whe DLgLWaO IQfOXeQce MachLQe: The PROLWLcaO PeULOV Rf OQOLQe 
Ad Tech· (2018) DaWa & SRcLeW\ ReVeaUch IQVWLWXWe 11. 

29  IYa NeQadLc, ¶DaWa-dULYeQ OQOLQe PROLWLcaO MLcURWaUgeWLQg: HXQWLQg fRU VRWeUV, ShRRWLQg DePRcUac\?· 
(EXURSHDQ 8QLYHUVLW\ IQVWLWXWH: RREHUW 6FKXPDQ CHQWUH FRU AGYDQFHG 6WXGLHV. CHQWUH IRU MHGLD POXUDOLVP DQG 
FUHHGRP, 8 MaUch 2018) <cPSf.eXL.eX/daWa-dULYeQ-RQOLQe-SROLWLcaO-PLcURWaUgeWLQg-hXQWLQg-fRU-YRWeUV-
VhRRWLQg-dePRcUac\/> acceVVed 22 ASULO 2020. 

30  The FUeQch EOecWRUaO CRde (aV aPeQded JaQXaU\ 2020), aUWV L. 52-1, L. 163-1; DRbbeU, FaWhaLgh aQd 
BRUgeVLXV (Q 9) 11. 
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aWWePSW WR PeddOe ZLWh Whe caPSaLgQ aQd deVWabLOLVe hLV SRVLWLRQ LQ Whe e\eV Rf FUeQch 
cLWL]eQV aQd Whe gORbaO cRPPXQLW\.31 VaULRXV cRQWURYeUVLeV had aOUead\ aSSeaUed 
VXUURXQdLQg MacURQ·V caQdLdac\ dXULQg UXQRff eOecWLRQV, VXch aV PRQeWaU\ fUaXd aQd YRWe-
ULggLQg.32 The acWXaO daWa OeaN haSSeQed aW Whe OaVW PLQXWe befRUe Whe eOecWLRQ VLOeQce aQd, 
XQVXUSULVLQgO\, VSUead ZLdeO\ YLa IQWeUQeW.33 ThLV OeaNed LQfRUPaWLRQ LQcOXded SeUVRQaO 
ePaLOV aQd RWheU cUXcLaO dRcXPeQWaWLRQ Rf MacURQ aQd hLV cORVeVW caPSaLgQ WeaP-
PePbeUV. The WLNLLeaNV ZebVLWe Pade WhLV daWa LQWeUQaWLRQaOO\ aYaLOabOe,34 WhXV cUeaWLQg 
a hXge VcaQdaO aURXQd MacURQ·V caQdLdac\.  

AOWhRXgh WhLV aWWePSW WR hLQdeU MacURQ·V caPSaLgQ faLOed, Whe hacNLQg aWWacN 
XQYeLOed cUXcLaO LQfRUPaWLRQ RQ MacURQ·V caPSaLgQ RUgaQLVaWLRQ. FLUVWO\, LW UeaffLUPed 
WhaW Whe cXUUeQW FUeQch SUeVLdeQW XVed RQOLQe SROLWLcaO PLcUR-WaUgeWLQg dXULQg hLV dRRU-WR-
dRRU caPSaLgQ ¶La GUaQde MaUche·.35 HeUe, SROLWLcaO YLeZV Rf FUeQch cLWL]eQV ZeUe 
cROOecWed aQd fXUWheU aQaO\Ved b\ a dLgLWaO SOaWfRUP deVLgQed b\ Whe cRPSaQ\ LLege\ 
MXOOeU PRQV.36 IQ WhLV Za\, MacURQ·V WeaP cROOecWed YaOXabOe LQfRUPaWLRQ RQ Whe FUeQch 
eOecWRUaWe fRU Whe SXUSRVe Rf deYeORSLQg PRUe SeUVRQaOLVed cRQWeQW fRU MacURQ·V SROLWLcaO 
adYeUWLVePeQWV. The FUeQch NaWLRQaO CRPPLVVLRQ RQ IQfRUPaWLcV aQd LLbeUW\, Whe 
SULPaU\ aXWhRULW\ UeVSRQVLbOe fRU aOO LVVXeV UeOaWed WR daWa SULYac\, had eaUOLeU SURhLbLWed 
aQ\ W\Se Rf LQdLYLdXaO PLcUR-WaUgeWLQg dXULQg eOecWLRQV.37 NRQeWheOeVV, MacURQ·V VWUaWeg\ 
ZaV deVLgQed LQ a PaQQeU ZhLch aOORZed LW WR b\SaVV WhLV UeTXLUePeQW.38 AccRUdLQgO\, 
LQVWead Rf LQdLYLdXaOO\ SURfLOLQg FUeQch cLWL]eQV, he ZRUNed RQ a bURadeU VcaOe, aQaO\VLQg 
eYeU\ FUeQch UegLRQ aQd Whe SROLWLcaO RSLQLRQV VhaUed b\ aOO Rf LWV LQhabLWaQWV. HRZeYeU, LW 
LV aUgXabOe WhaW VXch aQ aSSURach VWLOO UeVePbOeV RQOLQe SROLWLcaO PLcUR-WaUgeWLQg LQ LWV 
QaWXUe. IQdeed, UegaUdOeVV Rf WhLV PRUe geQeUaOLVed SROLWLcaO SURfLOLQg, MacURQ·V WeaP ZaV 
cROOecWLQg Whe SRSXOaWLRQ·V SeUVRQaO daWa aQd fXUWheU XVLQg LW WR PaQLSXOaWe, eYeQ 
LQdLUecWO\, LWV SROLWLcaO chRLceV. 

 
C. The Italian Legal System: 2018 Parliamentary Elections and Facebook 
CRQWUaU\ WR Whe FUeQch caVe, Whe IWaOLaQ OegLVOaWLRQ dReV QRW SURYLde fRU aQ\ OegaO 
fUaPeZRUN RQ RQOLQe caPSaLgQ UegXOaWLRQV.39 HeQce, Whe geQeUaO eOecWLRQV Rf 2018 ZeUe 
fUaXghW ZLWh RQOLQe SROLWLcaO adYeUWLVePeQWV. TZR OeadeUV Rf SRSXOLVW SaUWLeV, MaWWeR 
SaOYLQL aQd LXLgL DL MaLR, had acWLYeO\ XVed FacebRRN fRU WheLU SROLWLcaO caPSaLgQ aQd, 
cRQVeTXeQWO\, bRWh ZRQ VeaWV LQ Whe IWaOLaQ SaUOLaPeQW.40 EYeQ WhRXgh WheUe ZaV QR RffLcLaO 

 
31  JeaQ-BaSWLVWe JeaQgqQe VLOPeU, ¶The ´MacURQ LeaNVµ OSeUaWLRQ: A PRVW-MRUWeP· (2019) AWOaQWLc 

CRXQcLO IRSEM 4. 
32  Megha MRhaQ, ¶MacURQ LeaNV: Whe aQaWRP\ Rf a hacN· (BBC NHZV, 9 Ma\ 2017) <bbc.cRP/QeZV/bORgV-

WUeQdLQg-39845105> acceVVed 22 ASULO 2020. 
33  MXQLVh ShaUPa, ¶VRWeU'V DLOePPa: DaWa LeaNV aQd EOecWRUaO IQWeUYeQWLRQV· (2017) IDSA 2. 
34  WLNLLeaNV, ¶MacURQ CaPSaLgQ EPaLOV· (:LNLLHDNV, 31 JXO\ 2017) <ZLNLOeaNV.RUg/PacURQ-ePaLOV/> 

acceVVed 22 ASULO 2020. 
35  IQWeUQaWLRQaO IDEA (Q 22) 12. 
36  PULYac\ IQWeUQaWLRQaO, ¶DaWa aQaO\VLV WR LPSURYe eOecWRUaO VWUaWeg\ (LLege\ MXOOeU PRQV)· (PULYDF\ 

IQWHUQDWLRQDO, 20 DecePbeU 2017) <SULYac\LQWeUQaWLRQaO.RUg/e[aPSOeV/2842/daWa-aQaO\VLV-LPSURYe-
eOecWRUaO-VWUaWeg\-OLege\-PXOOeU-SRQV> acceVVed 22 ASULO 2020. 

37  CROLQ J BeQQeWW aQd DaYLd L\RQ, ¶DaWa-dULYeQ eOecWLRQV: LPSOLcaWLRQV aQd chaOOeQgeV fRU dePRcUaWLc 
VRcLeWLeV· (2019) 8(4) IQWeUQeW PROLc\ ReYLeZ <SROLc\UeYLeZ.LQfR/daWa-dULYeQ-eOecWLRQV> acceVVed 22 
ASULO 2020 8. 

38  IQWeUQaWLRQaO IDEA (Q 22) 12. 
39  SRfLa VeU]a, ¶PROLc\ BULef: AQ RYeUYLeZ Rf IWaOLaQ RQOLQe aQd RffOLQe SROLWLcaO cRPPXQLcaWLRQ UegXOaWLRQ· 

(2018) GORbaO FUeedRP Rf E[SUeVVLRQ CROXPbLa UQLYeUVLW\ 15.  
40  APPaU KaOLa, CaeOaLQQ BaUU aQd AQgeOa GLXffULda, ¶ReYeaOed: hRZ IWaO\'V SRSXOLVWV XVed FacebRRN WR 

ZLQ SRZeU· (7KH GXDUGLDQ, 17 DecePbeU 2018) <WhegXaUdLaQ.cRP/ZRUOd/2018/dec/17/UeYeaOed-hRZ-
LWaO\-SRSXOLVWV-XVed-facebRRN-ZLQ-eOecWLRQ-PaWWeR-VaOYLQL-OXLgL-dL-PaLR> acceVVed 22 ASULO 2020. 
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SURRf WhaW RQOLQe SROLWLcaO PLcUR-WaUgeWLQg ZaV ePSOR\ed b\ eLWheU SaOYLQL·V LeagXe PaUW\ 
RU DL MaLR·V FLYe SWaU PaUW\, Whe YeU\ QaWXUe Rf WheVe caPSaLgQ acWLYLWLeV UaLVed PXOWLSOe 
cRQceUQV LQ UeOaWLRQ WheUeWR.  

FLUVWO\, LW PXVW be UeLWeUaWed WhaW bRWh SaUWLeV, SaUWLcXOaUO\ SaOYLQL·V LeagXe, acWLYeO\ 
XVed FacebRRN LQ RUdeU WR geW cORVeU WR Whe eOecWRUaWe.41 The PeVVageV Whe\ VRXghW WR deOLYeU 
WR YRWeUV ZeUe WaUgeWed WRZaUdV gURXSV ZhR ZeUe PRUe VXSSRUWLYe Rf QaWLRQaOLVW 
PRYePeQWVaQd WhXV eQcRXUaged WheP WR YRWe fRU SaOYLQL.42 MRUeRYeU, LW becaPe aSSaUeQW 
WhaW Whe LeagXe ZaV cOeaUO\ dRPLQaWLQg FacebRRN WUaffLc aQd had Whe RSSRUWXQLW\ WR bXLOd 
a PRUe LQdLYLdXaOLVed UeOaWLRQVhLS ZLWh Whe eOecWRUaWe.43 AV ZaV fXUWheU RbVeUYed, WhLV 
aSSURach Oed WR a VLWXaWLRQ ZheUeb\ IWaOLaQ cLWL]eQV WeQded WR UeO\ RQ LQfRUPaWLRQ SURYLded 
YLa VRcLaO PedLa PRUe WhaQ aQ\ RWheU VRXUce.44 IW aOVR aOORZed Whe LeagXe WR b\SaVV Whe 
PaLQVWUeaP PedLa aQd e[eUcLVe beWWeU cRQWURO RYeU Whe IWaOLaQ eOecWRUaWe.45  

SecRQdO\, Whe VWUXcWXUe aQd acWLYLWLeV Rf Whe FLYe SWaU PaUW\ geQeUaWed XQeaVe 
UegaUdLQg RQOLQe PLcUR-WaUgeWLQg.46 ThLV SaUW\ LV headTXaUWeUed e[cOXVLYeO\ RQ Whe IQWeUQeW 
aQd haV LWV RZQ adYaQced RQOLQe SROLWLcaO SOaWfRUP.47 AOO LWV PePbeUV SeUfRUP WheLU 
SROLWLcaO acWLYLWLeV eQWLUeO\ RQOLQe aQd, b\ e[SUeVVLQg WheLU SROLWLcaO YLeZV aQd RSLQLRQV YLa 
WhLV SOaWfRUP, gLYe Whe FLYe SWaU adeTXaWe LQfRUPaWLRQ RQ Whe SROLWLcaO chRLceV Whe\ aUe 
LQcOLQed WR PaNe.48 HeQce, b\ NQRZLQg e[acWO\ ZhaW Whe eOecWRUaWe ZaQWed, DL MaLR ZaV 
abOe WR deOLYeU SeUVRQaOLVed PeVVageV aQd cXVWRPLVed SURPLVeV WR Whe IWaOLaQ SeRSOe.49 
RegaUdOeVV Rf Whe WeQVLRQ VXUURXQdLQg RQOLQe PLcUR-WaUgeWLQg acWLYLWLeV, bRWh SaUWLeV 
VXcceVVfXOO\ ZRQ WheLU VeaWV LQ Whe IWaOLaQ SaUOLaPeQW.50 

 
D. The British Legal System: Brexit-Driven Elections of 2019 
The UK GeQeUaO EOecWLRQV Rf 2019 caQ be ULghWfXOO\ caOOed BUe[LW-dULYeQ. DebaWeV RQ BUe[LW 
ZeUe VSUead RYeU Whe IQWeUQeW aQd SURSagaQda fORXULVhed RQ VRcLaO PedLa fURP Whe fLUVW da\ 
Whe BUe[LW dLVcXVVLRQV VWaUWed. IQ Whe BULWLVh OegaO V\VWeP, Whe 2003 CRPPXQLcaWLRQV AcW 
OLPLWV SaLd SROLWLcaO adYeUWLVePeQWV VROeO\ WR TV, UadLR aQd QeZVSaSeUV.51 HRZeYeU, LW dReV 
QRW cRYeU RQOLQe adYeUWLVePeQWV.52 HeQce, ZheQ Whe BUe[LW UefeUeQdXP WRRN SOace LQ 2016, 
aQ LPPeQVe RQOLQe UK-OeaYe adYeUWLVePeQW caPSaLgQ WaUgeWLQg VSecLfLc cLWL]eQV· gURXSV 

 
41  KaOLa, BaUU aQd GLXffULda (Q 40). 
42  JXOLa CaUULe WRQg, ¶IW PLghW ZRUN WRR ZeOO': Whe daUN aUW Rf SROLWLcaO adYeUWLVLQg RQOLQe· (7KH GXDUGLDQ, 19 

MaUch 2018) <WhegXaUdLaQ.cRP/WechQRORg\/2018/PaU/19/facebRRN-SROLWLcaO-adV-VRcLaO-PedLa-hLVWRU\-
RQOLQe-dePRcUac\> acceVVed 22 ASULO 2020. 

43  KaOLa, BaUU aQd GLXffULda (Q 40). 
44  SRfLa VeU]a, ¶The UegXOaWLRQ Rf SROLWLcaO cRPPXQLcaWLRQ dXULQg eOecWRUaO caPSaLgQV LQ IWaO\· (OBC7, 22 

FebUXaU\ 2019) <baOcaQLcaXcaVR.RUg/eQg/PURMecWV2/ESVEI/NeZV-EVYeL/The-UegXOaWLRQ-Rf-SROLWLcaO-
cRPPXQLcaWLRQ-dXULQg-eOecWRUaO-caPSaLgQV-LQ-IWaO\-193052> acceVVed 22 ASULO 2020. 

45  KaOLa, BaUU aQd GLXffULda (Q 40). 
46  MaUWa MXVVR aQd MaU]La MaccafeUUL, ¶AW Whe RULgLQV Rf Whe SROLWLcaO dLVcRXUVe Rf Whe 5-SWaU MRYePeQW 

(M5S): IQWeUQeW, dLUecW dePRcUac\ aQd Whe ´fXWXUe Rf Whe SaVWµ· (2018) 2(1-2) IQWeUQeW HLVWRULeV 98, 99. 
47  LL]a LaQ]RQe aQd DZa\Qe WRRdV, ¶RLdLQg Whe PRSXOLVW Web: CRQWe[WXaOL]LQg Whe FLYe SWaU MRYePeQW 

(M5S) LQ IWaO\· (2015) 3(2) PROLWLcV aQd GRYeUQaQce 54, 63. 
48  HaQQah RRbeUWV, ¶The daUN VLde Rf IWaO\·V FLYe SWaU PRYePeQW· (7KH NHZ EXURSHDQ, 2 Ma\ 2018) 

<WheQeZeXURSeaQ.cR.XN/WRS-VWRULeV/Whe-daUN-VLde-Rf-fLYe-VWaU-LWaOLaQ-PRYePeQW-1-5493911> acceVVed 
22 ASULO 2020. 

49  LbLd. 
50  KaOLa, BaUU aQd GLXffULda (Q 40). 
51  The UQLWed KLQgdRP CRPPXQLcaWLRQV AcW 2003 (The UK CRPPXQLcaWLRQ AcW), aUW 333(3) 
52  DRbbeU, FaWhaLgh aQd BRUgeVLXV (Q 9) 12. 
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ZaV RbVeUYed.53 MRUeRYeU, Whe CRQVeUYaWLYe SaUW\ aOUead\ ePSOR\ed RQOLQe SROLWLcaO 
PLcUR-WaUgeWLQg LQ RUdeU WR ZLQ Whe GeQeUaO EOecWLRQV Rf 2015.54 ThXV, a SUeYLRXVO\ cUeaWed 
cRPSUeheQVLYe daWabaVe Rf YRWeUV· SUefeUeQceV ZaV Ue-XVed aV a PeaQV WR SXVh Whe BUe[LW 
ageQda. The CRQVeUYaWLYe SaUW\ LQYeVWed a gUeaW aPRXQW Rf UeVRXUceV LQWR cUeaWLQg aQd 
VSUeadLQg SUR-BUe[LW SURSagaQda RQ VRcLaO PedLa aQd SUeVeQWLQg Whe Ldea Rf BUe[LW fURP 
aQ LQdLYLdXaOLVed SeUVSecWLYe WR eYeU\ UK cLWL]eQ. AUgXabO\, PaQ\ SeRSOe ZeUe WheUefRUe 
PLVLQfRUPed abRXW BUe[LW, aQd WheLU YRWe LQfOXeQced b\ PLVgXLded UeaVRQLQg, UeVXOWLQg LQ 
a OacN Rf XQdeUVWaQdLQg Rf Whe SRVVLbOe cRQVeTXeQceV Rf BUe[LW fRU Whe UK.55 IW caQ WheUefRUe 
be aUgXed WhaW, fURP Whe YeU\ begLQQLQg, Whe ZhROe BUe[LW debaWe ZaV OaUgeO\ gXLded b\ 
RQOLQe SROLWLcaO PLcUR-WaUgeWLQg.56 

AddLWLRQaOO\, Whe SRSXOaWLRQ·V RSLQLRQ RQ Whe UK OeaYLQg Whe EU ZaV cRQVWaQWO\ 
VhaSed LQ WhLV Za\ eYeQ afWeU Whe UefeUeQdXP WRRN SOace LQ 2016.57 FRU Whe CRQVeUYaWLYeV, 
LW ZaV cUXcLaO WR PaLQWaLQ Whe SRSXOaWLRQ·V SUR-BUe[LW aWWLWXde LQ RUdeU WR ZLQ Whe XScRPLQg 
SaUOLaPeQWaU\ eOecWLRQ. UQVXUSULVLQgO\, ZheQ Whe 2019 UK geQeUaO eOecWLRQV WRRN SOace, 
Whe\ ZeUe agaLQ accRPSaQLed b\ PLOOLRQV Rf SeUVRQaOLVed adYeUWLVePeQWV aQd RQOLQe BUe[LW 
SURSagaQda.58 ReVXOWaQWO\, Whe CRQVeUYaWLYe SaUW\ ZRQ Whe BUe[LW-Oed eOecWLRQV aQd BRULV 
JRhQVRQ becaPe UK·V PULPe MLQLVWeU. AV cRUUecWO\ VWaWed b\ YaULRXV VchROaUV, RQOLQe 
SROLWLcaO PLcUR-WaUgeWLQg RQce PRUe SOa\ed a cUXcLaO UROe LQ SURPRWLQg a SUR-BUe[LW aWWLWXde 
aQd cORVed WhLV chaSWeU RQ Whe fXWXUe Rf Whe EU-UK UeOaWLRQVhLS.59  

 
III. Diving Deeper: From Theory to Practice  
A. Right to Vote: Definition, Scope and Limitations 
The PaLQ UeVeaUch fRcXV Rf WhLV SaSeU LV Whe LQWeUSOa\ beWZeeQ RQOLQe SROLWLcaO PLcUR-
WaUgeWLQg aQd Whe ULghW WR YRWe. ThLV ULghW, RWheUZLVe NQRZQ aV acWLYe VXffUage, LV a 
ceQWUeSLece Rf aQ\ dePRcUac\ aV LW VecXUeV WhaW Whe YRLceV aQd RSLQLRQV Rf aOO cLWL]eQV ZLOO 
be heaUd.60 The QaWXUe Rf WhLV ULghW LV cRPSOe[ aQd UaLVeV TXeVWLRQV UeOaWLQg WR Whe VcRSe Rf 
Whe ULghW WR YRWe aQd aQ\ OegaOO\ acceSWabOe gURXQdV fRU LWV UeVWULcWLRQ. FLQdLQg Whe aQVZeU 
WR WheVe TXeVWLRQV aQd XQSacNLQg Whe QaWXUe Rf Whe ULghW WR YRWe LV cUXcLaO LQ RUdeU WR 
SURSeUO\ eYaOXaWe hRZ LW LV affecWed b\ RQOLQe SROLWLcaO PLcUR-WaUgeWLQg. 

 
53  MaUN ScRWW, ¶CaPbULdge AQaO\WLca dLd ZRUN fRU BUe[LW gURXSV, Va\V e[-VWaffeU· (PROLWLFR, 30 JXO\ 2019) 

<SROLWLcR.eX/aUWLcOe/caPbULdge-aQaO\WLca-OeaYe-eX-XNLS-bUe[LW-facebRRN/> acceVVed 22 ASULO 2020. 
54  BRUgeVLXV aQd RWheUV (Q 6) 84. 
55  Ma[ HlQVNa aQd SWefaQ BaXchRZLW], ¶TZeeWLQg fRU BUe[LW: hRZ VRcLaO PedLa LQfOXeQced Whe UefeUeQdXP· 

LQ JRhQ MaLU aQd RWheUV (edV), BUH[LW, 7UXPS DQG WKH MHGLD (AbUaPLV AcadePLc PXbOLVhLQg 2017) 29. 
56  MaUN ScRWW, ¶CaPbULdge AQaO\WLca heOSed ´cheaWµ BUe[LW YRWe aQd US eOecWLRQ, cOaLPV ZhLVWOebORZeU· 

(PROLWLFR, 27 MaUch 2018) <SROLWLcR.eX/aUWLcOe/caPbULdge-aQaO\WLca-chULV-Z\OLe-bUe[LW-WUXPS-bULWaLQ-daWa-
SURWecWLRQ-SULYac\-facebRRN/> acceVVed 22 ASULO 2020.  

57  R\aQ BURZQe, ¶BULWaLQ·V BUe[LW eOecWLRQ haV becRPe SOagXed b\ feaUV Rf RQOLQe PaQLSXOaWLRQ· (CNBC, 11 
DecePbeU 2019) <cQbc.cRP/2019/12/11/XN-eOecWLRQ-e[SeUWV-feaU-RQOLQe-PaQLSXOaWLRQ-LQ-SROLWLcaO-
adV.hWPO> acceVVed 22 ASULO 2020. 

58  MaWWheZ FLeOd aQd MaVRQ BR\cRWW-OZeQ, ¶MLcURWaUgeWLQg: HRZ Whe TRULeV aUe deSOR\LQg hXQdUedV Rf 
FacebRRN adV aV SaUW\ VZLQgV LQWR caPSaLgQ PRde· (7KH 7HOHJUDSK, 31 JXO\ 2019) 
<WeOegUaSh.cR.XN/WechQRORg\/2019/07/30/PLcURWaUgeWLQg-WRULeV-deSOR\LQg-hXQdUedV-adV-facebRRN-
SaUW\/> acceVVed 22 ASULO 2020.  

59  LLQda RLVVR, ¶HaUYeVWLQg YRXU SRXO? CaPbULdge AQaO\WLca aQd BUe[LW· LQ ChULVWa JaQVRhQ (ed), BUH[LW 
PHDQV BUH[LW? (ANadePLe deU WLVVeQVchafWeQ XQd deU LLWeUaWXU 2018) 80; NaWaVha LRPaV, ¶BUe[LW ad bOLW] 
daWa fLUP SaLd b\ VRWe LeaYe bURNe SULYac\ OaZV, ZaWchdRgV fLQd· (7HFK CUXQFK, 27 NRYePbeU 2019) 
<WechcUXQch.cRP/2019/11/27/bUe[LW-ad-bOLW]-daWa-fLUP-SaLd-b\-YRWe-OeaYe-bURNe-SULYac\-OaZV-
ZaWchdRgV-fLQd/> acceVVed 22 ASULO 2020. 

60  JRVhXa A DRXgOaV, ¶IV Whe RLghW WR VRWe ReaOO\ FXQdaPeQWaO· (2008) 18(1) CRUQeOO JRXUQaO Rf LaZ aQd 
PXbOLc PROLc\ 143, 149. 
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The WZR cRUe OegaOO\-bLQdLQg LQWeUQaWLRQaO dRcXPeQWV ZhLch heaYLO\ LQfOXeQced Whe 
FUeQch, IWaOLaQ aQd BULWLVh XQdeUVWaQdLQgV Rf Whe ULghW WR YRWe aUe Whe EXURSeaQ 
CRQYeQWLRQ RQ HXPaQ RLghWV (heUeLQafWeU ¶ECHR·) aQd Whe IQWeUQaWLRQaO CRYeQaQW RQ 
CLYLO aQd PROLWLcaO RLghWV (heUeLQafWeU ¶ICCPR·).61 FLUVWO\, PURWRcRO NR.1 WR Whe ECHR 
ePShaVLVeV WhaW aOO SeRSOe, UegaUdOeVV Rf WheLU SeUVRQaO chaUacWeULVWLcV, VhRXOd fUeeO\ e[SUeVV 
WheLU RSLQLRQ UegaUdLQg WheLU chRLce Rf OegLVOaWRU.62 The ICCPR haV a bURadeU VcRSe, 
cRYeULQg QRW RQO\ Whe OegLVOaWRU, bXW aOVR Whe e[ecXWLYe aQd RWheU adPLQLVWUaWLYe bRdLeV. 
AddLWLRQaOO\, bRWh cRQYeQWLRQV UeTXLUe Whe abROLWLRQ Rf aUbLWUaU\ UeVWULcWLRQV XSRQ Whe 
eQMR\PeQW Rf Whe ULghW WR YRWe aQd WhaW Whe VecUec\ Rf Whe YRWLQg SURcedXUe LV eQVXUed.63 
SecRQdO\, Whe ULghW WR YRWe LV UeOeYaQW WR Whe aQaO\VLV Rf aQRWheU ULghW UecRgQLVed b\ Whe 
ECHR aQd Whe ICCPR: Whe ULghW WR fUee aQd faLU eOecWLRQV. IQdeed, LW LV LPSeUaWLYe WhaW Whe 
eOecWRUaWe caVWV WheLU YRWe fURP WheLU RZQ fUee ZLOO, ZLWhRXW aQ\ VRUW Rf PaQLSXOaWLRQ RU 
cReUcLRQ. OQ WhaW PaWWeU, Whe EXURSeaQ CRXUW Rf HXPaQ RLghWV (heUeLQafWeU ¶ECWHR·) 
eVWabOLVhed Whe SUeVXPSWLRQ Rf Whe ULghW WR YRWe beLQg LQcOXded LQ Whe OegaO V\VWeP Rf aQ\ 
dePRcUaWLc SWaWe.64 AddLWLRQaOO\, Whe HXPaQ RLghWV CRPPLWWee aUgXeV WhaW Whe e[LVWeQce 
Rf fUee acWLYe VXffUage LV aQ LPSeUaWLYe cRQdLWLRQ fRU eOecWLRQV WR be cRQVLdeUed YaOLd.65 

WheQ LW cRPeV WR OLPLWaWLRQV WR Whe ULghW WR YRWe, Whe ECHR aQd ICCPR agUee WhaW 
Whe ULghW LV QRW abVROXWe. AQ\ UeVWULcWLRQV, hRZeYeU, VhRXOd be SURSRUWLRQaWe, RbMecWLYe aQd 
QRW aUbLWUaU\.66 HeQce, OLPLWaWLRQV RQ VXch baVeV aV Ve[, Uace, Ve[XaO RULeQWaWLRQ aQd 
Sh\VLcaO caSabLOLWLeV aUe SURhLbLWed. The fLUVW acceSWabOe baVLV fRU OLPLWaWLRQ WR be dLVcXVVed 
LV QaWLRQaOLW\. The ULghW WR YRWe LV XVXaOO\ aSSOLcabOe e[cOXVLYeO\ WR Whe cLWL]eQV Rf a 
SaUWLcXOaU SWaWe. The cLWL]eQVhLS aVSecW LV ePShaVLVed b\ Whe ICCPR, ZheUe Whe WeUP 
¶cLWL]eQ· LV e[SOLcLWO\ XVed LQ Whe CRYeQaQW aQd LWV GeQeUaO CRPPeQW 25.67 NRQeWheOeVV, 
WhLV aUgXPeQW haV beeQ chaOOeQged afWeU Whe LQWURdXcWLRQ Rf Whe EU cLWL]eQVhLS. 
AccRUdLQgO\, Whe TUeaW\ RQ Whe FXQcWLRQLQg Rf Whe EXURSeaQ UQLRQ aQd Whe EU DLUecWLYe 
94/80 aOORZ fRUeLgQ QaWLRQaOV Rf RQe MePbeU SWaWe, OegaOO\ UeVLdLQg RQ Whe WeUULWRU\ Rf 
aQRWheU MePbeU SWaWe, WR YRWe dXULQg LWV ORcaO aQd PXQLcLSaO eOecWLRQV.68 ThLV bURadeU 
aSSOLcaWLRQ Rf Whe ULghW WR YRWe LV LQ OLQe ZLWh Whe ECHR·V ZRUdLQg, ZheUeLQ LW XVeV Whe WeUP 
¶SeRSOe·.69 The VecRQd acceSWabOe OLPLWaWLRQ Rf Whe ULghW WR YRWe LV Whe YRWeU·V aXWRQRP\. IW 
SUeVcULbeV WhaW RQO\ aQ LQdLYLdXaO ZhR caQ aXWRQRPRXVO\ PaNe cOeaU, UaWLRQaO aQd 

 
61  IQWeUQaWLRQaO CRYeQaQW RQ CLYLO aQd PROLWLcaO RLghWV (adRSWed 16 DecePbeU 1966, eQWeUed LQWR fRUce 23 

MaUch 1976) 999 UNTS 171 (ICCPR), aUW 25; PURWRcRO NR. 1 Rf Whe CRQYeQWLRQ fRU Whe PURWecWLRQ Rf 
HXPaQ RLghWV aQd FXQdaPeQWaO FUeedRPV (EXURSeaQ CRQYeQWLRQ RQ HXPaQ RLghWV, aV aPeQded) 
[1952] (PURWRcRO NR. 1 ECHR), aUW 3; AYeU\ DaYLV-RRbeUWV aQd DaYLd J CaUUROO, ¶UVLQg IQWeUQaWLRQaO 
LaZ WR AVVeVV EOecWLRQV· (2010) 17(3) DePRcUaWL]aWLRQ 416, 420. 

62  PURWRcRO NR. 1 ECHR (Q 61) aUW 3. 
63  EXURSeaQ CRXUW Rf HXPaQ RLghWV, ¶GXLde RQ AUWLcOe 3 Rf PURWRcRO NR. 1 WR Whe EXURSeaQ CRQYeQWLRQ 

RQ HXPaQ RLghWV: RLghW WR fUee eOecWLRQV· (CRXQcLO Rf EXURSe 2019) 6; ICCPR, aUW 25. 
64  LXdYLg BecNPaQ, ¶The RLghW WR DePRcUac\ aQd Whe HXPaQ RLghW WR VRWe: The IQVWUXPeQWaO AUgXPeQW 

ReMecWed· (2014) 13(4) JRXUQaO Rf HXPaQ RLghWV 381, 385; FRU e[aPSOe, Vee 6FRSSROD Y IWDO\ (NR. 3) ASS 
QR 126/05 (ECHR, 22 Ma\ 2012) SaUa 82. 

65  OffLce Rf Whe HLgh CRPPLVVLRQeU fRU HXPaQ RLghWV ¶GeQeUaO CRPPeQW NR. 25: The ULghW WR SaUWLcLSaWe 
LQ SXbOLc affaLUV, YRWLQg ULghWV aQd Whe ULghW Rf eTXaO acceVV WR SXbOLc VeUYLce· (12 JXO\ 1996) 
CCPR/C/21/ReY.1/Add.7, SaUaV 10-11. 

66  BecNPaQ (Q 64) 384. 
67  ICCPR, aUW 25; OffLce Rf Whe HLgh CRPPLVVLRQeU fRU HXPaQ RLghWV (Q 65) SaUa 3. 
68  CRQVROLdaWed VeUVLRQ Rf Whe TUeaW\ RQ Whe FXQcWLRQLQg Rf Whe EXURSeaQ UQLRQ (TFEU) [2016] OJ 

C202/1, aUW 22; CRXQcLO DLUecWLYe (EC) 94/80 Oa\LQg dRZQ deWaLOed aUUaQgePeQWV fRU Whe e[eUcLVe Rf Whe 
ULghW WR YRWe aQd WR VWaQd aV a caQdLdaWe LQ PXQLcLSaO eOecWLRQV b\ cLWL]eQV Rf Whe UQLRQ UeVLdLQg LQ a 
MePbeU SWaWe Rf ZhLch Whe\ aUe QRW QaWLRQaOV [1994] OJ L368/38 (DLUecWLYe 94/80), aUW 3.  

69  PURWRcRO NR. 1 ECHR (Q 61), aUW 3. 
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ZeLghWed decLVLRQV VhRXOd be aOORZed WR YRWe. HeQce, YRWeV fURP Whe SeRSOe ZhRVe 
aXWRQRP\ LV QRW aVVeUWed caQQRW be cRQVLdeUed YaOLd aQd eOecWLRQV baVed RQ VXch YRWeV aUe 
LQYaOLdaWed.70 IPSRUWaQWO\, accRUdLQg WR Whe ECHR aQd Whe ICCPR, Whe UaWLRQaOe behLQd 
Whe aVVeVVPeQW Rf a SeUVRQ·V aXWRQRP\ VhRXOd QRW be XQUeaVRQabO\ dLVcULPLQaWRU\ aQd 
VhRXOd QRW UeVXOW LQ Whe aUbLWUaU\ e[cOXVLRQ Rf aQ eQWLUe gURXS.71 ReVXOWaQWO\, Whe aXWRQRP\ 
cULWeULRQ, cXUUeQWO\ cRPPRQ WR aOO EXURSeaQ SWaWeV, PaLQO\ cRYeUV a SeUVRQ·V age aQd 
PeQWaO heaOWh. FRU LQVWaQce, Whe FUeQch, IWaOLaQ aQd BULWLVh OegaO V\VWePV e[WeQd Whe ULghW 
WR YRWe RQO\ WR cLWL]eQV ZhR haYe Ueached Whe age Rf PaMRULW\ aQd OLPLW Whe YRWLQg ULghWV Rf 
WhRVe ZhRVe PeQWaO VaQLW\ caQ UeaVRQabO\ be TXeVWLRQed.72 The WhLUd acceSWabOe OLPLWaWLRQ 
LV ZheQ a SeUVRQ ORVeV WheLU YRWLQg ULghWV aV a SXQLVhPeQW fRU a cRPPLWWed cULPe. IQ VXch 
a caVe, Whe ICCPR aQd Whe ECHR SUeVcULbe WhaW Whe dXUaWLRQ Rf WhLV deSULYaWLRQ VhRXOd be 
SURSRUWLRQaWe WR Whe RffeQce. IPSRUWaQWO\, bRWh cRQYeQWLRQV aQd Whe ECWHR·V caVe OaZ 
VWaWe WhaW PeUe LPSULVRQPeQW dReV QRW aXWRPaWLcaOO\ deSULYe a SeUVRQ fRUP hLV ULghW WR 
YRWe, XQOeVV WhLV deSULYaWLRQ ZaV a SaUW Rf Whe SXQLVhPeQW LWVeOf.73 

NRZada\V, Whe ULghW WR acWLYe VXffUage LQ FUaQce, IWaO\ aQd Whe UK LPSOLeV WhaW each 
cLWL]eQ ZhR haV Ueached Whe age Rf PaMRULW\ VhRXOd be abOe WR fUeeO\ YRWe fRU Whe caQdLdaWe 
Whe\ fLQd VXLWabOe WR UeSUeVeQW WheLU LQWeUeVWV.74 AddLWLRQaOO\, WheVe SWaWeV beOLeYe WhaW, fRU 
Whe ULghW WR YRWe WR be VXcceVVfXOO\ e[eUcLVed b\ WheLU cLWL]eQV, Whe eOecWLRQV WhePVeOYeV PXVW 
be WUaQVSaUeQW.75 ThLV UeTXLUePeQW, beLQg RQe Rf Whe SULQcLSOeV Rf gRRd gRYeUQaQce,76 aOORZV 
cLWL]eQV WR fUeeO\ chRRVe WheLU UeSUeVeQWaWLYeV aQd hROd WheP accRXQWabOe fRU QRQ-fXOfLOPeQW 
Rf WheLU dXWLeV.77 IW LV aOVR aSSaUeQW WhaW FUaQce, IWaO\ aQd Whe UK UecRgQLVe Whe LPSRUWaQce 
Rf Whe ULghW WR YRWe WR Whe eOecWRUaO SURceVV. IQdeed, Whe\ UefUaLQ fURP cUeaWLQg aQ\ 
XQQeceVVaU\ bXUdeQV RQ Whe e[eUcLVe Rf WhLV ULghW aQd aWWePSW WR fXUWheU SURWecW LWV 
eQMR\PeQW. AccRUdLQgO\, Whe\ cRQWURO Whe aPRXQW Rf SUeVVXUe e[eUcLVed b\ SROLWLcLaQV RQ 
Whe SRSXOaWLRQ·V YRWLQg decLVLRQV b\ eQacWLQg VWaWXWeV UegXOaWLQg SROLWLcaO SaUWLeV· caPSaLgQ 
adYeUWLVePeQWV aQd eQVXULQg Whe WUaQVSaUeQc\ Rf Whe eOecWRUaO SURceVV.78 HRZeYeU, aV 

 
70  B\ aQaORg\, Vee OSCE OffLce fRU DePRcUaWLc IQVWLWXWLRQV aQd HXPaQ RLghWV, GXLGHOLQHV IRU RHYLHZLQJ D 

LHJDO FUDPHZRUN IRU EOHFWLRQV (2Qd edQ, OSCE ODIHR 2013) 18. 
71  BecNPaQ (Q 64) 386. 
72  The FUeQch CRQVWLWXWLRQ adRSWed b\ UefeUeQdXP RQ 22 SeSWePbeU 1958 (The FUeQch CRQVWLWXWLRQ), aUW 

3; The IWaOLaQ CRQVWLWXWLRQ adRSWed b\ Whe CRQVWLWXeQW AVVePbO\ RQ 22 DecePbeU 1947 (The IWaOLaQ 
CRQVWLWXWLRQ), aUW 48; The UQLWed KLQgdRP ReSUeVeQWaWLRQ Rf Whe PeRSOe AcW 1983 (The UK 
ReSUeVeQWaWLRQ AcW), aUW 1. 

73  EXURSeaQ CRXUW Rf HXPaQ RLghWV, ¶PULVRQeUV· ULghW WR YRWe· (EXURSeaQ CRXUW Rf HXPaQ RLghWV, 2019) 1; 
FRU e[aPSOe, Vee MFHXJK DQG OWKHUV Y 8QLWHG KLQJGRP ASS QR 51987/08 (ECHR, 10 FebUXaU\ 2015) SaUa 
11. 

74  AdeP da\OaN, ¶VRWLQg: A CLWL]eQ·V RLghW RU DXW\? The CaVe Rf CRPSXOVRU\ VRWLQg· (2017) 5(57) The 
JRXUQaO Rf AcadePLc SRcLaO ScLeQce 418, 424. 

75  EXURSeaQ CRPPLVVLRQ, EXURSHDQ GRYHUQDQFH - A :KLWH PDSHU (WhLWe PaSeU, COM 428 fLQaO 22, 2001); 
PaWULcN MeUORe, ¶HXPaQ RLghWV - The BaVLV fRU IQcOXVLYeQeVV, TUaQVSaUeQc\, AccRXQWabLOLW\ aQd PXbOLc 
CRQfLdeQce LQ EOecWLRQV· LQ JRhQ HaUdLQg YRXQg (ed), IQWHUQDWLRQDO PULQFLSOHV IRU DHPRFUDWLF EOHFWLRQV 
(SaQdOeU, ReLff & YRXQg 2008) 5. 

76  DLUecWRUaWe GeQeUaO Rf DePRcUac\ aQd PROLWLcaO AffaLUV aQd DLUecWRUaWe Rf DePRcUaWLc IQVWLWXWLRQV, 
¶PURMecW ´GRRd GRYeUQaQce LQ Whe IQfRUPaWLRQ SRcLeW\µ: GXLdeOLQeV RQ WUaQVSaUeQc\ Rf e-eQabOed 
eOecWLRQV· (CRXQcLO Rf EXURSe, 2011) 4. 

77  WLOVRQ WRQg aQd EULc W WeOch, ¶DReV E-GRYeUQPeQW PURPRWe AccRXQWabLOLW\? A CRPSaUaWLYe 
AQaO\VLV Rf WebVLWe OSeQQeVV aQd GRYeUQPeQW AccRXQWabLOLW\· (2004) 17(2) GRYeUQaQce: AQ 
IQWeUQaWLRQaO JRXUQaO Rf PROLc\, AdPLQLVWUaWLRQ, aQd IQVWLWXWLRQV 275, 278. 

78  WRUOd WLde Web FRXQdaWLRQ aQd TUaQVSaUeQc\ IQWeUQaWLRQaO, ¶OSeQ DaWa aQd Whe FLghW AgaLQVW 
CRUUXSWLRQ LQ FUaQce· (TUaQVSaUeQc\ IQWeUQaWLRQaO, 2017) 22; TUaQVSaUeQc\ IQWeUQaWLRQaO UK, ¶HRZ 
OSeQ LV Whe UK GRYeUQPeQW: UK OSeQ GRYeUQaQce ScRUecaUd ReVXOWV· (TUaQVSaUeQc\ IQWeUQaWLRQaO, 
2015) 5; ReQaWR RXffLQL, ¶TUaQVSaUeQc\ PROLcLeV LQ IWaO\: The CaVe Rf VeQLce MXQLcLSaOLW\· (2013) 10(6) 
JRXUQaO Rf US-ChLQa PXbOLc AdPLQLVWUaWLRQ 577, 579. 
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LOOXVWUaWed LQ Whe SUeYLRXV chaSWeU, VXch OaZV aUe LQadeTXaWe ZheQ LW cRPeV WR VXcceVVfXOO\ 
WacNOLQg RQOLQe caPSaLgQ acWLYLWLeV,79 WhXV cUeaWLQg a QeceVVLW\ fRU Whe VcUXWLQ\ Rf RQOLQe 
SROLWLcaO PLcUR-WaUgeWLQg.  

 
B. Behind the Scenes: Technologies Explained 
AV LOOXVWUaWed LQ Whe SUeYLRXV chaSWeU, SROLWLcaO OeadeUV LQ FUaQce, IWaO\ aQd Whe UK cROOecWed 
cLWL]eQV· SeUVRQaO daWa aQd aQaO\Ved WhLV LQ RUdeU WR LdeQWLf\ WUeQdV LQ WheLU behaYLRXU. 
IPSRUWaQWO\, WhLV SURceVV, NQRZQ aV daWa-PLQLQg,80 gUeaWO\ aVVLVWed SROLWLcLaQV LQ 
LQfOXeQcLQg Whe RXWcRPe Rf eOecWLRQV. NRQeWheOeVV, befRUe dLVcXVVLQg Whe cRPSaWLbLOLW\ Rf 
VXch acWLYLWLeV ZLWh Whe ULghW WR YRWe, LW LV QeceVVaU\ WR XQdeUVWaQd Whe aOgRULWhPV behLQd 
RQOLQe SROLWLcaO PLcUR-WaUgeWLQg. HeQce, WhLV VecWLRQ ZLOO VeeN WR e[SOaLQ hRZ FUeQch, 
IWaOLaQ aQd BULWLVh SROLWLcLaQV dUafW WheLU caPSaLgQ VWUaWegLeV aQd Whe UeVeaUch PeWhRdV Whe\ 
WeQd WR XVe ZhLOe SUeSaULQg RQOLQe SROLWLcaO PLcUR-WaUgeWLQg. 

The ORgLc behLQd Whe SUeOLPLQaU\ dePRgUaShLc caWegRULVaWLRQ Rf cLWL]eQV RfWeQ 
deSeQdV RQ Whe eOecWRUaO V\VWeP Rf Whe SWaWe.81 HeQce, LW caQ haSSeQ WhaW WheUe LV QR Qeed 
fRU RQe caQdLdaWe WR aQaO\Ve Whe eQWLUe SRSXOaWLRQ·V SeUVRQaO daWa aQd WhaW LW ZLOO VXffLce WR 
fRcXV RQ RQO\ RQe SaUWLcXOaU VRcLeWaO gURXS. UQdRXbWedO\, WhLV VLgQLfLcaQWO\ VLPSOLfLeV Whe 
deVLgQ Rf RQOLQe SROLWLcaO PLcUR-WaUgeWLQg, aV LW PaNeV a cOeaUeU SUeOLPLQaU\ dLYLVLRQ Rf 
cLWL]eQV aQd UedXceV Whe YROXPe Rf daWa WR be SURceVVed. FRU e[aPSOe, LQ Whe FUeQch ¶TZR 
RRXQd· V\VWeP aQd Whe BULWLVh ¶FLUVW PaVW Whe PRVW· V\VWeP,82 Whe LQLWLaO fRcXV Rf MacURQ·V 
aQd Whe UK CRQVeUYaWLYeV· daWa-PLQLQg ZaV dLUecWed WRZaUdV Whe cLWL]eQV Rf a SaUWLcXOaU 
UegLRQ (LQ FUaQce) RU cRQVWLWXeQc\ (LQ Whe UK).83 OQ Whe cRQWUaU\, Whe IWaOLaQ ¶PURSRUWLRQaWe 
ReSUeVeQWaWLRQ· V\VWeP ZRXOd UeTXLUe SaOYLQL aQd DL MaLR WR cRQdXcW daWa-PLQLQg Rf Whe 
eQWLUe SRSXOaWLRQ aQd LQdLYLdXaOO\ WaUgeW each YRWeU.84 MRUeRYeU, WheUe aUe RWheU facWRUV 
VhaSLQg WhLV VegPeQWaWLRQ PeWhRdRORg\ WhaW aUe ZRUWh PeQWLRQLQg. HeUe, WhUee cUXcLaO 
cRQceSWV haYe WR be dLVcXVVed, QaPeO\ daWa VcLeQce, bLg daWa aQd WUade Rf daWa. The\ 
aSSeaUed WRgeWheU ZLWh SRZeU XSgUade Rf daWabaVeV aQd, XQdRXbWedO\, aUe LQheUeQWO\ 
cRQQecWed WR RQOLQe SROLWLcaO PLcUR-WaUgeWLQg. 

OQe PXVW ePShaVLVe WhaW aQ\ RQOLQe SROLWLcaO PLcUR-WaUgeWLQg LQcOXdeV VeYeUaO 
SUeSaUaWLRQ SURcedXUeV.85 FLUVWO\, daWa PXVW be cROOecWed aQd aQaO\Ved. AW WhLV VWage, daWa 

 
79  AOeVVaQdUR NaL, AFFHVV WR JXVWLFH DQG EOHFWRUDO IQWHJULW\. A SROLF\ EULHI RI WKH EOHFWRUDO IQWHJULW\ IQLWLDWLYH (KRfL 

AQQaQ FRXQdaWLRQ 2016) 10. 
80  HePOaWa SahX, ShaOLQL ShUPa aQd SeePa GRQdhaOaNaU, ¶A BULef OYeUYLeZ RQ DaWa MLQLQg SXUYe\· 

(2013) 1(3) IQWeUQaWLRQaO JRXUQaO Rf CRPSXWeU TechQRORg\ aQd EOecWURQLcV EQgLQeeULQg 114, 115. 
81  IQWeUQaWLRQaO IDEA (Q 22) 10.  
82  IQ FUaQce, eOecWLRQV WaNe SOace LQ WZR URXQdV. DXULQg Whe fLUVW URXQd, cLWL]eQV YRWe fRU a caQdLdaWe Rf WheLU 

SUefeUeQce. IPSRUWaQWO\, caQdLdaWeV ZhR geW 12.5% Rf YRWeV caQ SURceed WR Whe VecRQd URXQd. The 
caQdLdaWe ZhR achLeYeV Whe abVROXWe PaMRULW\ Rf YRWeV dXULQg Whe VecRQd URXQd LV decOaUed ZLQQeU. See 
AQdUe BOaLV, ¶The FUeQch eOecWRUaO aQd SaUW\ V\VWeP LQ cRPSaUaWLYe SeUVSecWLYe· (2010) 8(1) FUeQch 
PROLWLcV 79, 80; IQ Whe UK, Whe V\VWeP LV a bLW VLPSOeU. SeaWV LQ Whe UK PaUOLaPeQW aUe dLVWULbXWed accRUdLQg 
WR Whe QXPbeU Rf LQdLYLdXaO cRQVWLWXeQcLeV. IQ RUdeU fRU a caQdLdaWe WR geW a VeaW, he haV WR baVLcaOO\ ZLQ 
Whe PRVW YRWeV LQ hLV UeVSecWLYe cRQVWLWXeQc\. HeQce, each cRQVWLWXeQc\ caQ be UeSUeVeQWed RQO\ b\ RQe 
SROLWLcaO SaUW\. See DaYLd KOePSeUeU, 7KH EOHFWRUDO 6\VWHP DQG BULWLVK PROLWLFV (The CRQVWLWXWLRQ SRcLeW\ 
2019) 14. 

83  IQWeUQaWLRQaO IDEA (Q 22) 12. 
84  CRQWUaU\ WR Whe FUeQch aQd BULWLVh eOecWRUaO V\VWePV, LQ IWaO\ eYeU\ SROLWLcaO SaUW\ caQ be UeSUeVeQWed LQ 

Whe PaUOLaPeQW. HRZeYeU, Whe QXPbeU Rf VeaWV each SaUW\ caQ geW LV deWeUPLQed b\ Whe WRWaO QXPbeU Rf 
YRWeV WhLV SaUW\ UeceLYeV. See AOeVVaQdUR ChLaUaPRQWe aQd RRbeUWR D·AOLPRQWe, ¶The QeZ IWaOLaQ 
eOecWRUaO V\VWeP aQd LWV effecWV RQ VWUaWegLc cRRUdLQaWLRQ aQd dLVSURSRUWLRQaOLW\· (2018) 13(1) IWaOLaQ 
PROLWLcaO ScLeQce 8, 10. 

85  IQWeUQaWLRQaO IDEA (Q 22) 11.  
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VcLeQce cRPeV LQWR SOa\. AV defLQed b\ Whe CaPbULdge DLcWLRQaU\, WhLV LV ¶Whe XVe Rf 
VcLeQWLfLc PeWhRdV WR RbWaLQ XVefXO LQfRUPaWLRQ fURP cRPSXWeU daWa, eVSecLaOO\ OaUge 
aPRXQWV Rf daWa·.86 ThLV PXOWLdLVcLSOLQaU\ fLeOd aSSeaUed LQ Whe eaUO\ 60V aQd gUadXaOO\ 
eYROYed haQd LQ haQd ZLWh daWa-SURceVVLQg WechQRORgLeV.87 IW LQcOXdeV VXch aUeaV aV daWa 
aQaO\WLcV, aUWLfLcLaO LQWeOOLgeQce, daWa PLQLQg, aQd PachLQe OeaUQLQg. MRdeUQ daWa VcLeQce 
VWUXcWXUeV aQd VWXdLeV cLWL]eQV· daWa, aOORZLQg SROLWLcaO SaUWLeV WR LPSURYe Whe SRSXOaWLRQ·V 
SURfLOLQg, PaNe PRUe cRQcUeWe SUedLcWLRQV Rf YRWeUV· decLVLRQV aQd effLcLeQWO\ PaQLSXOaWe 
Whe RXWcRPe Rf eOecWLRQV. IPSRUWaQWO\, ZheQ LW cRPeV WR cRQVWUXcWLQg behaYLRXUaO PRdeOV 
Rf Whe eOecWRUaWe aQd cUeaWLQg SeUVRQaOLVed SROLWLcaO PeVVageV, SROLWLcLaQV RfWeQ UeVRUW WR a 
OLQeaU UegUeVVLRQ VWaWLVWLcaO aQaO\VLV.88 ThLV daWa VcLeQce PeWhRd heOSV SROLWLcaO caQdLdaWeV 
SUedLcW hRZ Whe eOecWRUaWe ZLOO UeacW WR chaQgeV LQ Whe VXbVWaQce aQd SUeVeQWaWLRQ Rf WheLU 
ageQdaV, WaNLQg LQWR accRXQW Whe SeUVRQaO chaUacWeULVWLcV Rf each YRWeU. FRU LQVWaQce, dXULQg 
Whe 2019 UK geQeUaO eOecWLRQV, Whe CRQVeUYaWLYeV UeVRUWed WR WhLV WechQLTXe LQ RUdeU WR 
SUeSaUe aQd VWUaWegLcaOO\ VSUead LQdLYLdXaOLVed BUe[LW SURSagaQda.89 The\ caWegRULVed 
cLWL]eQV LQWR gURXSV baVed RQ WheLU LQdLYLdXaO LQWeUeVWV, fLQaQcLaO aQd edXcaWLRQaO 
bacNgURXQd, Ve[XaO RULeQWaWLRQ, age, Uace aQd Ve[ WR beWWeU XQdeUVWaQd Whe UaWLRQaOe behLQd 
WheLU RSLQLRQ RQ BUe[LW aQd VXcceVVfXOO\ PaQLSXOaWe LW.  

SecRQdO\, LW LV aSSaUeQW WhaW gaWheULQg aQd SURceVVLQg daWa fURP Whe eQWLUe 
SRSXOaWLRQ Rf a SWaWe UeTXLUeV aQ adYaQced WechQRORg\, a SURcedXUe LQ ZhLch Whe bLg daWa 
SheQRPeQRQ SOa\V a cUXcLaO UROe. BLg daWa caQQRW be VWRUed aQd aQaO\Ved YLa RUdLQaU\ 
WechQRORgLcaO PeaQV aQd SRVVeVVeV fLYe PaLQ chaUacWeULVWLcV: YROXPe, YaULeW\, YeORcLW\, 
YeUacLW\, aQd YaOXe.90 AccRUdLQgO\, bLg daWa WechQRORg\ aOORZV a OaUge TXaQWLW\ Rf cLWL]eQV· 
daWa WR be cROOecWed, effLcLeQWO\ VWRUed aQd UaSLdO\ SURceVVed b\ SROLWLcaO OeadeUV. AQ 
e[aPSOe Rf bLg daWa XVe caQ be Whe gaWheULQg b\ Whe LeagXe aQd FLYe SWaU SaUWLeV Rf SeUVRQaO 
LQfRUPaWLRQ abRXW aOO IWaOLaQ-QaWLRQaO FacebRRN XVeUV eOLgLbOe WR YRWe dXULQg Whe 2018 
IWaOLaQ SaUOLaPeQWaU\ eOecWLRQV. FXUWheUPRUe, fURP WhLV daWa LW ZRXOd be SRVVLbOe WR e[WUacW 
Whe daWa cRQceUQLQg IWaOLaQ cLWL]eQV VXSSRUWLQg SaOYLQL aQd DL MaLR·V SRSXOLVW YLeZV.91 
IPSRUWaQWO\, LW PXVW be UeLWeUaWed WhaW WheUe ZaV QR RffLcLaO eYLdeQce VXSSRUWLQg Whe Ldea 
WhaW WheVe WZR caQdLdaWeV dLd UeVRUW WR RQOLQe SROLWLcaO PLcUR-WaUgeWLQg LQ WheLU caPSaLgQV. 
NRQeWheOeVV, Whe cRQVLdeUabOe aPRXQW Rf WheLU FacebRRN adYeUWLVePeQWV aQd Whe cRORVVaO 
Ueach Whe\ had dXULQg Whe 2018 IWaOLaQ geQeUaO eOecWLRQV dePRQVWUaWe Whe UecRXUVe WR bLg 
daWa WechQRORgLeV.  

AddLWLRQaOO\, RQOLQe SROLWLcaO PLcUR-WaUgeWLQg RfWeQ UeTXLUeV aQ e[chaQge Rf 
SeUVRQaO daWa beWZeeQ SROLWLcaO SaUWLeV aQd dLffeUeQW SULYaWe cRPSaQLeV (eg FacebRRN aQd 

 
86  CaPbULdge DLcWLRQaU\, ¶DaWa ScLeQce· (CDPEULGJH DLFWLRQDU\, 2020) 

<dLcWLRQaU\.caPbULdge.RUg/dLcWLRQaU\/eQgOLVh/daWa-VcLeQce> acceVVed 22 ASULO 2020. 
87  GLO PUeVV, 'A VeU\ ShRUW HLVWRU\ Of DaWa ScLeQce· (FRUEHV, 28 Ma\ 2013) 

<fRUbeV.cRP/VLWeV/gLOSUeVV/2013/05/28/a-YeU\-VhRUW-hLVWRU\-Rf-daWa-VcLeQce/#4b095a8655cf> acceVVed 
22 ASULO 2020. 

88  DaYLd W NLcNeUVRQ aQd TRdd RRgeUV, ¶PROLWLcaO CaPSaLgQV aQd BLg DaWa· (2013) HKS WRUNLQg PaSeU 
NR. RWP13-045, 12 <SaSeUV.VVUQ.cRP/VRO3/SaSeUV.cfP?abVWUacW_Ld=2354474> acceVVed 22 ASULO 2020. 

89  EOeRQRUa AOabUeVea aQd RWheUV, ¶WhR YRWed fRU BUe[LW? IQdLYLdXaO aQd UegLRQaO daWa cRPbLQed· (2019) 
56 EXURSeaQ JRXUQaO Rf PROLWLcaO EcRQRP\ 132, 133. 

90  IW LV QeceVVaU\ WR fXUWheU e[SOaLQ WheVe chaUacWeULVWLcV. FLUVWO\, Whe YROXPe aVSecW Rf bLg daWa UefeUV WR Whe 
TXaQWLW\ Rf VWRUed daWa. SecRQdO\, Whe YaULeW\ aVSecW Rf bLg daWa deVcULbeV Whe QaWXUe aQd dLYeUVLW\ Rf WhLV 
daWa. ThLUdO\, bLg daWa·V YeUacLW\ VhRZV Whe TXaOLW\ Rf gaWheUed daWa aQd LWV YaOXe. FRXUWhO\, Whe YaOXe 
aVSecW deVcULbeV Whe e[WeQW Rf Whe XVefXOQeVV Rf Whe daWa aQd LWV SRWeQWLaO WR aVVLVW Whe UeVeaUcheUV LQ Whe 
SeUfRUPaQce Rf WheLU WaVN. LaVWO\, Whe YeORcLW\ Rf bLg daWa LOOXVWUaWeV Whe VSeed Rf Whe geQeUaWLRQ aQd 
SURceVVLQg Rf Whe daWa; Vee YRXVVUa RLahL aQd SaUa RLahL, 'BLg DaWa aQd BLg DaWa AQaO\WLcV: CRQceSWV, 
T\SeV aQd TechQRORgLeV· (2018) 5(9) IQWeUQaWLRQaO JRXUQaO Rf ReVeaUch aQd EQgLQeeULQg 524, 525. 

91  KaOLa, BaUU aQd GLXffULda (Q 40). 
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PRbLOe VeUYLce SURYLdeUV).92 IQdeed, SROLWLcLaQV PXVW haYe a UeOLabOe VRXUce Rf YRWeUV· 
SeUVRQaO LQfRUPaWLRQ aQd, XQOLNe La GUaQde MaUche, Whe\ aUe QRW aOZa\V abOe WR fLQd LW RQ 
WheLU RZQ. AV cOeaUO\ LOOXVWUaWed b\ Whe CaPbULdge AQaO\WLca VcaQdaO, cLWL]eQ-SURfLOLQg 
RfWeQ LQYROYeV RWheU SULYaWe eQWLWLeV ZhR aUe aOUead\ LQ SRVVeVVLRQ Rf Whe UeTXLUed 
LQfRUPaWLRQ. IW PXVW be ePShaVLVed WhaW e[chaQge Rf daWa ZaV aOVR dUaVWLcaOO\ VLPSOLfLed 
b\ bLg daWa WechQRORgLeV, aV Whe OaWWeU Pade Whe WUaQVfeU Rf OaUge YROXPeV Rf daWa PXch 
faVWeU aQd cheaSeU fRU Whe SaUWLeV cRQceUQed. ReVXOWaQWO\, LW caQ eYeQ WaNe Whe fRUP Rf 
RXWVRXUcLQg acWLYLWLeV, fRU e[aPSOe ZheQ SROLWLcaO OeadeUV RffLcLaOO\ hLUe a SULYaWe cRPSaQ\ 
eQWUXVWed ZLWh cRQdXcWLQg UeVeaUch RQ Whe SRSXOaWLRQ·V SeUVRQaO daWa aQd fXUWheU 
deYeORSLQg RQOLQe SROLWLcaO PLcUR-WaUgeWLQg VWUaWegLeV. FRU e[aPSOe, dXULQg Whe FUeQch 
SUeVLdeQWLaO eOecWLRQV Rf 2017, Whe afRUePeQWLRQed cRPSaQ\, LLege\ MXOOeU PRQV, ZaV 
accXVed Rf RSeQO\ aVVLVWLQg MacURQ LQ SURfLOLQg cLWL]eQV.93 

 
IV. Democracy Hacked and How to Deal with It 
A. Data-Driven Elections vs Right to Vote: A New Challenge to Democracy?  
TheUe LV QR dRXbW WhaW Whe ULghW WR YRWe LV affecWed b\ RQOLQe SROLWLcaO PLcUR-WaUgeWLQg, 
UegaUdOeVV Rf Whe VeePLQgO\ e[WeQVLYe OegaO fUaPeZRUN SURWecWLQg LW. IQdeed, Whe aOgRULWhPV 
aQd PaQLSXOaWLYe WechQLTXeV behLQd WheVe caPSaLgQ SUacWLceV eQdaQgeU YaULRXV aVSecWV Rf 
Whe ULghW WR YRWe aQd WhUeaWeQ cLWL]eQV· eQMR\PeQW WheUeRf.94 CRQVeTXeQWO\, Whe YeU\ eVVeQce 
Rf fUee eOecWLRQV LV XQdeUPLQed, OeadLQg WR Whe dLVPaQWOePeQW Rf Whe dePRcUaWLc UegLPe. 
ThLV VecWLRQ ZLOO dLVcXVV Whe WZR SULPaU\ Za\V LQ ZhLch RQOLQe SROLWLcaO PLcUR-WaUgeWLQg LV 
LQWeUfeULQg ZLWh Whe ULghW WR YRWe aQd Whe PaMRU cRQVeTXeQceV Rf WhLV LQWUXVLRQ.  

AV LOOXVWUaWed LQ Whe SUeYLRXV chaSWeU, QeZ WechQRORgLeV VLPSOLfLed Whe acceVV Rf 
SROLWLcaO SaUWLeV WR LQfRUPaWLRQ abRXW Whe eOecWRUaWe aQd aOORZed WheP WR abXVe WhLV 
NQRZOedge fRU WheLU RZQ beQefLW. TRda\, YLa SUedLcWLYe aOgRULWhPV LQYROYed LQ RQOLQe 
SROLWLcaO PLcUR-WaUgeWLQg, SROLWLcLaQV caQ fRUeVee hRZ aQ LQdLYLdXaO ZLOO UeacW WR SaUWLcXOaU 
LQfRUPaWLRQ LQ WheLU ageQdaV. TheUefRUe, Whe\ caQ LQdLYLdXaOLVe WheLU caPSaLgQ SURPLVeV 
aQd LQfOXeQce, aQd eYeQWXaOO\ PaQLSXOaWe, cLWL]eQV· fUee ZLOO ZheQ LW cRPeV WR PaNLQg 
cRgQLWLYe YRWLQg decLVLRQV. CRQVeTXeQWO\, Whe SheQRPeQRQ Rf daWa-dULYeQ eOecWLRQV RccXUV 
aQd LV chaUacWeULVed b\ WZR PaMRU cRQVeTXeQceV:95 fLUVWO\, SeRSOeV· eQgagePeQW LQ a SWaWe·V 
SROLWLcaO affaLUV caQ be SUedLcWed, cRQWUROOed aQd chaQged accRUdLQg WR a SaUW\·V LQWeUeVWV.96 
FRU LQVWaQce, WhLV ZaV VXcceVVfXOO\ dRQe b\ SaOYLQL aQd DL MaLR YLa Whe RQOLQe WaUgeWLQg Rf 
SeRSOe ZLWh SRSXOLVW YLeZV aQd acWLYeO\ eQcRXUagLQg aQd SXVhLQg WheP WR YRWe. 
AccRUdLQgO\, Whe 2018 IWaOLaQ geQeUaO eOecWLRQV had a hXge SaUWLcLSaWLRQ UaWe Rf cLWL]eQV 
VXSSRUWLQg Whe QaWLRQaOLVWLc YLeZV Rf Whe LeagXe aQd FLYe SWaU.97 SLPLOaUO\, Whe UK 
CRQVeUYaWLYe PaUW\ VXcceVVfXOO\ VXSSUeVVed YRWeU WXUQRXW fRU Whe LabRXU PaUW\ dXULQg Whe 
2019 UK geQeUaO eOecWLRQV, bXW PeaQZhLOe VWURQgO\ eQcRXUaged SUR-BUe[LW cLWL]eQV WR PaNe 

 
92  KeYLQ KRࡇUQeU, ¶DLgLWaO SROLWLcV: AI, bLg daWa aQd Whe fXWXUe Rf dePRcUac\· (DeXWVche BaQN ReVeaUch: EU 

MRQLWRU DLgLWaO EcRQRP\ aQd SWUXcWXUaO ChaQge, 2019) 8. 
93 VaURRQ BaVh\aNaUOa, ¶FUaQce: DaWa VLROaWLRQV LQ ReceQW EOecWLRQV· (7DFWLFDO 7HFK, 2018) 

<RXUdaWaRXUVeOYeV.WacWLcaOWech.RUg/SRVWV/RYeUYLeZ-fUaQce> acceVVed 22 ASULO 2020. 
94  AOYaUe], HaOO aQd H\de (Q 4) 77. 
95  BeQQeWW aQd L\RQ (Q 37) 8. 
96  NLcNeUVRQ aQd RRgeUV (Q 88) 3. 
97  The GXaUdLaQ, ¶IWaOLaQ eOecWLRQV 2018 - fXOO UeVXOWV· (5 MaUch 2018) <WhegXaUdLaQ.cRP/ZRUOd/Qg-

LQWeUacWLYe/2018/PaU/05/LWaOLaQ-eOecWLRQV-2018-fXOO-UeVXOWV-UeQ]L-beUOXVcRQL> acceVVed 22 ASULO 2020. 
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WheLU YRLceV heaUd.98 HeQce, SROLWLcLaQV SURPXOgaWe SROLWLcaO SROaULVaWLRQ99 b\ bORcNLQg Whe 
acWLYLWLeV Rf WhRVe ZhR caQ MeRSaUdLVe WheLU SaUW\·V VXcceVV aQd b\ acWLYeO\ VWLPXOaWLQg 
RWheUV VXSSRUWLQg WheLU ageQda WR YRWe.100 SLPLOaUO\, SROLWLcaO OeadeUV caQ e[cOXde aQ eQWLUe 
VRcLeWaO gURXS fURP SROLWLcaO SaUWLcLSaWLRQ.101 FRU LQVWaQce, SeRSOe ZhR aUe SROLWLcaOO\ 
LQacWLYe RU WhRVe ZhRVe LQYROYePeQW ZLOO QRW haYe aQ\ VXbVWaQWLYe LPSacW RQ Whe SaUW\·V 
YLcWRU\ aUe RfWeQ LgQRUed fRU cRVW-effLcLeQc\ UeaVRQV.102 AddLWLRQaOO\, WheUe Pa\ be LVVXeV Rf 
XQdeUUeSUeVeQWaWLRQ Rf VRPe VRcLaO gURXSV WhURXgh Whe VXSSUeVVLRQ Rf SROLWLcaO SaUWLeV WhaW 
caQQRW affRUd RU aUe QRW ZLOOLQg WR UeVRUW WR RQOLQe SROLWLcaO PLcUR-WaUgeWLQg dXULQg WheLU 
caPSaLgQ. ThLV RccXUUed LQ IWaO\, ZheUe Whe LeagXe dLVORdged PaQ\ Rf LWV RSSRQeQWV ZhR 
ZeUe QRW SURdXcLQg eQRXgh adYeUWLVePeQWV RQ FacebRRN.103 LaVWO\, aV aUgXed b\ Whe 
EXURSeaQ CRPPLVVLRQ, RQOLQe SROLWLcaO PLcUR-WaUgeWLQg OacNV WUaQVSaUeQc\ ZheQ LW cRPeV 
WR VegPeQWaWLRQ Rf Whe SRSXOaWLRQ.104  

SecRQdO\, RQOLQe SROLWLcaO PLcUR-WaUgeWLQg fUeTXeQWO\ LQYROYeV Whe VSUeadLQg Rf faNe 
QeZV aQd dLVLQfRUPaWLRQ.105 ThXV, b\ PaQLSXOaWLQg SeRSOe LQWR bOLQdO\ beOLeYLQg 
LQfRUPaWLRQ RQ VRcLaO PedLa, SROLWLcLaQV aWWePSW WR eQVXUe WhaW cLWL]eQV ZLOO be bLaVed aQd 
baVe WheLU decLVLRQV RQ facWV WhaW WXUQ RXW WR be ZURQg, bXW beQefLcLaO fRU Whe SaUW\. ThLV 
ZaV cOeaUO\ LOOXVWUaWed b\ MacURQ·V ePaLO hacNLQg. AQ XQNQRZQ aWWacNeU UeYeaOed a ORW Rf 
cRQWURYeUVLaO LQfRUPaWLRQ abRXW Whe cXUUeQW FUeQch SUeVLdeQW LQ aQ aWWePSW WR XQdeUPLQe 
hLV UeSXWaWLRQ bRWh LQ FUaQce aQd LQWeUQaWLRQaOO\.106 TheUefRUe, baVed RQ ZhaW ZaV 
dLVSOa\ed RQ VRcLaO PedLa, PaQ\ FUeQch cLWL]eQV ZeUe LQdLUecWO\ fRUced WR chaQge Whe SaUW\ 
Whe\ VXSSRUWed, eYeQ WhRXgh LW cRXOd cRQWUadLcW WheLU SROLWLcaO beOLefV. MLVLQfRUPaWLRQ caQ 
aOVR RccXU aV a dLUecW cRQVeTXeQce Rf hRZ SROLWLcaO caQdLdaWeV bUaQd WhePVeOYeV aQd WheLU 
SURgUaPPeV fRU dLffeUeQW VRcLeWaO gURXSV RU UegLRQV.107 FRU LQVWaQce, Whe CRQVeUYaWLYeV 
SUeVeQWed WheLU BUe[LW ageQda fURP RQe SeUVSecWLYe LQ BecNeQhaP aQd fURP a VOLghWO\ 
dLffeUeQW RWheU LQ AbeUcRQZ\, bXW LQ Whe eQd bRWh cRQVWLWXeQcLeV YRWed fRU Whe CRQVeUYaWLYe 
caQdLdaWeV.108 MRUeRYeU, LQ LWV BUe[LW ageQda, Whe CRQVeUYaWLYeV LQWeQWLRQaOO\ fRcXVed Whe 

 
98  CaUROLQe DaYLeV, ¶CRQVeUYaWLYeV accXVed Rf VXSSUeVVLQg YRWeUV' ULghWV RYeU OeaNed ShRWR ID SOaQV· (7KH 

GXDUGLDQ, 13 OcWRbeU 2019) <WhegXaUdLaQ.cRP/SROLWLcV/2019/RcW/13/cRQVeUYaWLYeV-accXVed-Rf-eOecWLRQ-
ULggLQg-OeaNed-Ld-SOaQV-YRWeU-fUaXd> acceVVed 22 ASULO 2020. 

99  SRXQPaQ HRQg aQd SXQ H\RXQg KLP, ¶PROLWLcaO SROaUL]aWLRQ RQ WZLWWeU: IPSOLcaWLRQV fRU Whe XVe Rf VRcLaO 
PedLa LQ dLgLWaO gRYeUQPeQWV· (2016) 33 GRYeUQPeQW IQfRUPaWLRQ QXaUWeUO\ 777, 781; EXURSeaQ 
PaUOLaPeQW, ¶PROaULVaWLRQ aQd Whe XVe Rf WechQRORg\ LQ SROLWLcaO caPSaLgQV· (PaQeO fRU Whe FXWXUe Rf 
ScLeQce aQd TechQRORg\, 2019) 22. 

100  BRUgeVLXV aQd RWheUV (Q 6) 87. 
101  LbLd 88. 
102  JeVSeU SWU|PblcN, ¶PROLWLcaO MaUNeWLQg aQd PURfeVVLRQaOL]ed CaPSaLgQLQg: A CRQceSWXaO AQaO\VLV· 

(2007) 6(2-3) JRXUQaO Rf PROLWLcaO MaUNeWLQg 49, 61. 
103  SLOYLa S BRUUeOOL, ¶LeagXe ZLQV OaQdVOLde YLcWRU\ LQ IWaOLaQ UegLRQaO eOecWLRQ· (PROLWLFR, 28 OcWRbeU 2019) 

<SROLWLcR.eX/aUWLcOe/OeagXe-ZLQV-OaQdVOLde-YLcWRU\-LQ-LWaOLaQ-UegLRQaO-eOecWLRQ/> acceVVed 22 ASULO 2020.  
104  DRbbeU, FaWhaLgh aQd BRUgeVLXV (Q 9) 12. 
105  KaWe JRQeV, ¶OQOLQe DLVLQfRUPaWLRQ aQd PROLWLcaO DLVcRXUVe ASSO\LQg a HXPaQ RLghWV FUaPeZRUN· 

(ChaWhaP HRXVe The RR\aO IQVWLWXWe Rf IQWeUQaWLRQaO AffaLUV, 2019) 7. 
106  VLOPeU (Q 31) 13.  
107  BRUgeVLXV aQd RWheUV (Q 6) 89. 
108  BBC, 'UK UeVXOWV: CRQVeUYaWLYeV ZLQ PaMRULW\: BecNeQhaP PaUOLaPeQWaU\ cRQVWLWXeQc\· (BBC, 13 

DecePbeU 2019) <bbc.cR.XN/QeZV/SROLWLcV/cRQVWLWXeQcLeV/E14000551> acceVVed 22 ASULO 2020; BBC, 
¶UK UeVXOWV: CRQVeUYaWLYeV ZLQ PaMRULW\: AbeUcRQZ\ PaUOLaPeQWaU\ cRQVWLWXeQc\· (BBC, 13 DecePbeU 
2019) <bbc.cRP/QeZV/SROLWLcV/cRQVWLWXeQcLeV/W07000058> acceVVed 22 ASULO 2020; EOeaQRU BXVb\, 
¶BUe[LW ´SURSagaQdaµ aSSeaUed RQ VchRRO dLgLWaO QRWLcebRaUdV, MP cOaLPV· (7KH IQGHSHQGHQW, 26 
SeSWePbeU 2019) <LQdeSeQdeQW.cR.XN/QeZV/edXcaWLRQ/edXcaWLRQ-QeZV/bUe[LW-SURSagaQda-bRULV-
MRhQVRQ-VchRROV-VWeOOa-cUeaV\-ZaOhaPVWRZ-a9121941.hWPO> acceVVed 22 ASULO 2020. 
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dLVcXVVLRQ RQ PaWWeUV PaQ\ SeRSOe WhRXghW ZeUe eQdaQgeUed b\ Whe EU,109 VXch aV QaWLRQaO 
LdeQWLW\ aQd UK VRYeUeLgQW\. HRZeYeU, LW LV aSSaUeQW WhaW Whe QegaWLYe cRQVeTXeQceV 
fROORZLQg BUe[LW, VXch aV Whe ORVV Rf EU cLWL]eQVhLS, ZeUe LQWeQWLRQaOO\ XQdeUeVWLPaWed. 
ThLV e[aPSOe cOeaUO\ dePRQVWUaWeV hRZ RQOLQe SROLWLcaO PLcUR-WaUgeWLQg LdeQWLfLeV LVVXeV 
LQdLYLdXaO cLWL]eQV aUe cRQceUQed abRXW aQd fLOWeUV WheP LQ a PaQQeU WhaW aOORZV SROLWLcLaQV 
WR dLVSOa\ RQO\ LQfRUPaWLRQ WhaW LV SRWeQWLaOO\ beQefLcLaO WR WheLU SROLWLcaO SaUW\. OQ Whe 
cRQWUaU\, PaWWeUV eTXaOO\ cUXcLaO WR cLWL]eQV, bXW ZhLch, XQdeU QRUPaO cLUcXPVWaQceV, 
ZRXOd QegaWLYeO\ LQfOXeQce Whe RXWcRPe Rf Whe eOecWLRQV, ZLOO be hLddeQ RU UefaVhLRQed LQWR 
WULYLaO LQfRUPaWLRQ.  

CRQVeTXeQWO\, VXch XVage Rf RQOLQe SROLWLcaO PLcUR-WaUgeWLQg XQUaYeOV Whe 
eQMR\PeQW Rf a cLWL]eQ·V ULghW WR YRWe. FLUVWO\, dXe WR LWV dLVVLPXOaWed aQd QRQ-WUaQVSaUeQW 
chaUacWeU, RQOLQe SROLWLcaO PLcUR-WaUgeWLQg caXVeV LQfRUPaWLRQ aV\PPeWU\ beWZeeQ 
SROLWLcLaQV aQd YRWeUV.110 OUdLQaU\ cLWL]eQV aUe QRW aZaUe Rf hRZ RQOLQe SROLWLcaO PLcUR-
WaUgeWLQg RSeUaWeV RU Rf SRVVLbOe PeaQV WR SURWecW WhePVeOYeV fURP LWV LQfOXeQce. NRW haYLQg 
Whe VaPe OeYeO Rf acceVV WR VXch LQfRUPaWLRQ addLWLRQaOO\ LQcUeaVeV Whe PagQLWXde Rf Whe 
NQRZOedge gaS beWZeeQ YRWeUV aQd SROLWLcaO SaUWLeV. TheUefRUe, ZLWhRXW beLQg acTXaLQWed 
ZLWh ZheQ aQd hRZ LWV SeUVRQaO daWa aUe XVed, Whe eOecWRUaWe becRPeV YXOQeUabOe WR 
PaQLSXOaWLRQ aQd caQQRW ¶VeOf-OegLVOaWe· RQ Whe SURWecWLRQ Rf LWV ULghW WR YRWe.111 PROLWLcLaQV, 
b\ cRQWUaVW, caQ PRUe eaVLO\ LgQRUe Whe LQWeUfeUeQce ZLWh Whe ULghW WR YRWe LQ WheLU caPSaLgQ 
acWLYLWLeV aQd aYRLd beLQg heOd accRXQWabOe fRU WheLU XQdePRcUaWLc acWLRQV.112 ThLV VLWXaWLRQ 
fXUWheU UeVXOWV LQ QRQ-dLVcULPLQaWLRQ aQd WUaQVSaUeQc\ UeTXLUePeQWV beLQg YLROaWed, aV 
SROLWLcLaQV caQ VecUeWO\ chRRVe ZhLch VRcLeWaO gURXSV Whe\ ZaQW WR eQcRXUage WR YRWe aQd 
ZhRVe YRWLQg caSacLW\ Whe\ ZLOO VXSSUeVV.113 VRWeUV, hRZeYeU, dR QRW NQRZ XQdeU ZhLch 
ORgLc Whe\ aUe beLQg WaUgeWed. ThXV, XQLYeUVaO aQd eTXaO acWLYe VXffUage WUaQVfRUPV LQWR a 
ULghW WR YRWe LQdLUecWO\ gUaQWed b\ SROLWLcaO OeadeUV WR cLWL]eQV RQ a VWUaWegLc aQd cRQceaOed 
baVLV. LaVWO\, VXch caPSaLgQ SUacWLceV aUe eQdaQgeULQg cLWL]eQV· aXWRQRP\ aQd cUeaWLQg 
UeaVRQabOe cRQceUQV UegaUdLQg WheLU UaWLRQaO decLVLRQ-PaNLQg caSacLWLeV.114 OQOLQe SROLWLcaO 
PLcUR-WaUgeWLQg PaNeV SeRSOe·V YRWLQg decLVLRQV dLVSURSRUWLRQaWeO\ deSeQdeQW RQ, aQd 
VhaSed b\, Whe LQfRUPaWLRQ dLVSOa\ed b\ SROLWLcLaQV RQ VRcLaO PedLa.115 ReVXOWaQWO\, LW LV 
aUgXabOe WhaW YRWeV caVW XQdeU Whe LQfOXeQce Rf RQOLQe SROLWLcaO PLcUR-WaUgeWLQg caQQRW be 
cRQVLdeUed YaOLd. MRUeRYeU, eOecWLRQV ZRQ SULPaULO\ b\ YRWeV acTXLUed WhURXgh RQOLQe 
SROLWLcaO PLcUR-WaUgeWLQg VhRXOd aOVR be LQYaOLdaWed.116  

 
B. To Forbid, or Not to Forbid, That is the Question  

 
109  EXURSeaQ CRPPLWWee Rf Whe RegLRQV aQd CRPPLVVLRQ fRU EcRQRPLc PROLc\, ¶AVVeVVLQg Whe LPSacW Rf Whe 

UK·V ZLWhdUaZaO fURP Whe EU RQ UegLRQV aQd cLWLeV LQ EU27· (EXURSeaQ UQLRQ, 2018) 55. 
110  MLUeLOOe HLOdebUaQdW, ¶PURfLOLQg aQd Whe UXOe Rf OaZ· (2008) 1 IdeQWLW\ LQ Whe IQfRUPaWLRQ SRcLeW\ 55, 62. 
111  Ha\e Ha]eQbeUg aQd RWheUV, ¶MLcUR-TaUgeWLQg aQd ICT PedLa LQ Whe DXWch PaUOLaPeQWaU\ V\VWeP. 

TechQRORgLcaO chaQgeV LQ DXWch DePRcUac\· (2018) TU DeOfW DeVLgQ fRU VaOXeV 21.  
112  LbLd. 
113  CaVSeU R SXQVWeLQ, #UHSXEOLF DLYLGHG DHPRFUDF\ LQ WKH AJH RI 6RFLDO MHGLD (PULQceWRQ UQLYeUVLW\ PUeVV 2017) 

133. 
114  Jeff CheVWeU aQd KaWhU\Q C MRQWgRPeU\, ¶The UROe Rf dLgLWaO PaUNeWLQg LQ SROLWLcaO caPSaLgQV· (2017) 

6(4) IQWeUQeW PROLc\ ReYLeZ <SROLc\UeYLeZ.LQfR/aUWLcOeV/aQaO\VLV/UROe-dLgLWaO-PaUNeWLQg-SROLWLcaO-
caPSaLgQV> acceVVed 22 ASULO 2020 8. 

115  FRU Whe BULWLVh e[aPSOe, Vee DaPLaQ TaPbLQL aQd RWheUV, ¶MedLa PROLc\ BULef 19: The QeZ SROLWLcaO 
caPSaLgQLQg· (2017) LSE MedLa PROLc\ PURMecW 10. 

116  IQWeUQaWLRQaO IDEA, EOHFWRUDO JXVWLFH: AQ OYHUYLHZ RI WKH IQWHUQDWLRQDO IDEA HDQGERRN (IQWeUQaWLRQaO 
IQVWLWXWe fRU DePRcUac\ aQd EOecWRUaO AVVLVWaQce 2010) 31. 
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The UegXOaWRU\ PaWWeUV aURXQd RQOLQe SROLWLcaO PLcUR-WaUgeWLQg fURP Whe SeUVSecWLYe Rf Whe 
ULghW WR YRWe aUe hLghO\ cRPSOe[. AV VSecLfLed LQ Whe SUeYLRXV chaSWeUV, QeLWheU IWaO\ QRU 
Whe UK haYe a cRQcUeWe OegaO fUaPeZRUN RQ RQOLQe caPSaLgQ acWLYLWLeV aQd FUeQch OaZ haV 
a YeU\ OLPLWed VcRSe UegaUdLQg LQdLYLdXaO SROLWLcaO WaUgeWLQg. The abVeQce Rf caVe OaZ RQ 
Whe OLQN beWZeeQ RQOLQe SROLWLcaO PLcUR-WaUgeWLQg aQd Whe ULghW WR YRWe PaNeV WhLV WRSLc eYeQ 
PRUe aPbLgXRXV.117 ReVXOWaQWO\, Whe SeUSeWXaO debaWe UegaUdLQg fXUWheU cRQWURO 
PechaQLVPV LV RQgRLQg. OQ Whe RQe haQd, WheUe aUe WhRVe adYRcaWLQg fRU a cRPSOeWe baQ 
Rf RQOLQe SROLWLcaO PLcUR-WaUgeWLQg. OQ Whe RWheU haQd, RWheUV aUe VeaUchLQg fRU aQ 
effLcacLRXV OegaO fUaPeZRUN WhaW ZRXOd aOORZ Whe ePSOR\PeQW Rf WheVe caPSaLgQ SUacWLceV 
fRU VRcLeW\·V beQefLW. ThLV VecWLRQ ZLOO cULWLcLVe Whe fRUPeU VchRRO Rf WhRXghW aQd aWWePSW WR 
dLVcXVV SRVVLbOe Za\V Rf UegXOaWLQg RQOLQe SROLWLcaO PLcUR-WaUgeWLQg. 

The cXUUeQW aWWLWXde Rf Whe BULWLVh aQd IWaOLaQ gRYeUQPeQWV WRZaUdV RQOLQe SROLWLcaO 
PLcUR-WaUgeWLQg LV OaUgeO\ baVed RQ Whe ODLVVH]-IDLUH SULQcLSOe.118 A VLPLOaU VLWXaWLRQ caQ 
aUgXabO\ be LdeQWLfLed ZheQ LW cRPeV WR EU OaZ RU ECWHR caVe OaZ, aV QRQe Rf WheVe 
V\VWePV haYe VSecLfLc UXOeV deaOLQg ZLWh RQOLQe SROLWLcaO PLcUR-WaUgeWLQg. AW Whe RSSRVLWe 
eQd Rf Whe VSecWUXP, FUaQce haV eQWLUeO\ SURhLbLWed aOO NLQdV Rf LQdLYLdXaO SROLWLcaO 
WaUgeWLQg. The OaWWeU aSSURach ZaV aSSOaXded b\ VchROaUV aQd SUacWLWLRQeUV fRU LWV dLUecWQeVV 
aQd aUgXabOe VXcceVV.119 The UaWLRQaOe behLQd baQQLQg RQOLQe SROLWLcaO PLcUR-WaUgeWLQg LV 
VWUaLghWfRUZaUd. SRPe VchROaUV aUgXe WhaW VXch XQdePRcUaWLc SUacWLceV, gUeaWO\ LPSeULOOLQg 
QRW RQO\ Whe ULghW WR YRWe bXW aOVR RWheU fXQdaPeQWaO ULghWV aQd YaOXeV, VhRXOd be eQWLUeO\ 
SURhLbLWed.120 UQdRXbWedO\, VXch aQ aSSURach haV LWV adYaQWageV. FRU LQVWaQce, LW LV PRUe 
WLPe effLcLeQW, aV a bOaQNeW SURhLbLWLRQ LV XVXaOO\ eaVLeU aQd faVWeU WR aUUaQge WhaQ a PRUe 
cRPSOe[ UegXOaWRU\ V\VWeP. MRUeRYeU, WhLV SURSRVaO LV PRUe beQefLcLaO UeVRXUce-ZLVe aV 
WheUe LV QR Qeed WR hLUe UeVeaUcheUV, SROLc\ PaNeUV aQd acadePLcV. LaVWO\, RQOLQe SROLWLcaO 
PLcUR-WaUgeWLQg YLROaWeV PaQ\ RWheU OaZV LQ addLWLRQ WR WhRVe UeOaWed WR eOecWLRQV aQd Whe 
ULghW WR YRWe, VXch aV OegLVOaWLRQ RQ SURWecWLRQ Rf SULYac\ aQd SeUVRQaO daWa.121 HeQce, LW LV 
QRW a cRPSOLcaWed WaVN WR fLQd aQ aSSURSULaWe OegaO baVLV LQ QaWLRQaO RU EU OaZ aOORZLQg 
Whe OegLVOaWXUe WR VWULNe dRZQ WheVe caPSaLgQ SUacWLceV. CRQVeTXeQWO\, aW fLUVW gOaQce, VXch 
aSSURach WRZaUdV RQOLQe SROLWLcaO PLcUR-WaUgeWLQg caQ be a ZRUNabOe VROXWLRQ.122  

NRQeWheOeVV, VXch aQ aSSURach haV cOeaU dUaZbacNV aQd LV hLghO\ VhRUW-VLghWed. 
FLUVWO\, LW caQ be cULWLcLVed fURP a SURcedXUaO SRLQW Rf YLeZ, aV LW LV XQcOeaU b\ ZhLch 
LQVWLWXWLRQ a baQ Rf RQOLQe SROLWLcaO PLcUR-WaUgeWLQg ZRXOd be LQLWLaWed. The OegLVOaWXUe RU 
Whe e[ecXWLYe ZRXOd be Whe LQLWLaO Ldea; hRZeYeU, dXe WR OacN Rf LQWeUeVW LQ Whe PaWWeU WhLV 
LV hLghO\ XQOLNeO\ WR haSSeQ. IQdeed, fURP Whe SeUVSecWLYe Rf SROLWLcLaQV ZhR haYe ZRQ 
eOecWLRQV b\ ePSOR\LQg RQOLQe SROLWLcaO PLcUR-WaUgeWLQg, LW ZRXOd be fRROLVh WR eQacW 
OegLVOaWLRQ SURhLbLWLQg LW aQd WhXV dLPLQLVhLQg WheLU chaQceV Rf geWWLQg Ue-eOecWed. OQ Whe 
cRQWUaU\, LW LV PRUe fRUeVeeabOe WhaW, LQ RUdeU WR SUeYeQW dLVVaWLVfacWLRQ aPRQg Whe eOecWRUaWe 
aQd WR aYRLd VcaQdaOV VLPLOaU WR WhaW Rf CaPbULdge AQaO\WLca,123 OegLVOaWLYe LQLWLaWLYe 
WRZaUdV Whe OegaOLVaWLRQ aQd UegXOaWLRQ Rf VXch caPSaLgQ acWLYLWLeV LV PRUe SURbabOe.  

 
117  DRbbeU, FaWhaLgh aQd BRUgeVLXV (Q 9) 7. 
118  LbLd 12.  
119  EXURSeaQ DaWa PURWecWLRQ SXSeUYLVRU, ¶EDPS OSLQLRQ RQ OQOLQe MaQLSXOaWLRQ aQd PeUVRQaO DaWa· 

(2018) OSLQLRQ 3/2018 18. 
120  LbLd 6. 
121  TRP DRbbeU aQd RWheUV, ¶SSLUaOLQg dRZQZaUd: The UecLSURcaO UeOaWLRQ beWZeeQ aWWLWXde WRZaUd SROLWLcaO 

behaYLRUaO WaUgeWLQg aQd SULYac\ cRQceUQV· (2019) 21(6) NeZ MedLa & SRcLeW\ 1212, 1220. 
122  BRUgeVLXV aQd RWheUV (Q 6) 95. 
123  JXOLa CaUULe WRQg, ¶The CaPbULdge AQaO\WLca VcaQdaO chaQged Whe ZRUOd ² bXW LW dLdQ'W chaQge 

FacebRRN· (7KH GXDUGLDQ, 19 MaUch 2019) <WhegXaUdLaQ.cRP/WechQRORg\/2019/PaU/17/Whe-caPbULdge-
aQaO\WLca-VcaQdaO-chaQged-Whe-ZRUOd-bXW-LW-dLdQW-chaQge-facebRRN> acceVVed 22 ASULO 2020. 
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SecRQdO\, Whe cRPSOeWe SURhLbLWLRQ Rf RQOLQe SROLWLcaO PLcUR-WaUgeWLQg VhRXOd be 
cULWLcLVed dXe WR aOO Whe SURPLVeV WheVe caPSaLgQ SUacWLceV caQ bULQg WR Whe ULghW WR YRWe.124 
UQdRXbWedO\, PRdeUQ VRcLaO PedLa SOa\V a cUXcLaO UROe LQ Whe OLfe Rf aOPRVW eYeU\ cLWL]eQ.125 
PUeYLRXVO\, ZheQ Whe cRUe chaQQeOV Rf a SROLWLcaO caPSaLgQ ZeUe Whe PaLQVWUeaP PedLa, 
Whe SRVVLbLOLW\ fRU SROLWLcLaQV WR Ueach eYeU\ cLWL]eQ LQ a SWaWe ZaV hLghO\ SURbOePaWLc.126 FRU 
LQVWaQce, caPSaLgQ adYeUWLVePeQWV ZeUe XVXaOO\ SOaced LQ VSecLfLc SROLWLcaOO\-RULeQWed 
MRXUQaOV, Uead e[cOXVLYeO\ b\ WhRVe LQWeUeVWed LQ VXch WRSLcV.127 AddLWLRQaOO\, PaQ\ cLWL]eQV 
WeQd WR aYRLd bURadcaVWLQg chaQQeOV, deePLQg WheP fXOO Rf SROLWLcaO SURSagaQda.128 OQ Whe 
cRQWUaU\, RQOLQe SROLWLcaO PLcUR-WaUgeWLQg aOORZV SROLWLcaO caQdLdaWeV WR aSSURach fULQge 
gURXSV (eg YLa VRcLaO PedLa), aQd LV caSabOe Rf VSaUNLQg a hLgheU LQWeUeVW LQ SROLWLcV ZLWhLQ 
Whe SRSXOaWLRQ. AddLWLRQaOO\, VWaWLVWLcV VhRZ WhaW Whe FUeQch, IWaOLaQ aQd BULWLVh eOecWLRQ 
WXUQRXW LV decUeaVLQg eYeU\ eOecWLRQ.129 SRPe VchROaUV aUgXe WhaW SURSeUO\ adPLQLVWUaWed 
RQOLQe SROLWLcaO PLcUR-WaUgeWLQg caQ haOW WhLV decOLQe b\ eQcRXUagLQg PRUe SeRSOe WR 
becRPe LQWeUeVWed LQ Whe SROLWLcaO OLfe Rf WheLU SWaWe.130  

ThLUdO\, b\ SURYLdLQg cLWL]eQV ZLWh LQfRUPaWLRQ WhaW LV UeOeYaQW WR WheP, RQOLQe 
SROLWLcaO PLcUR-WaUgeWLQg caQ LQcUeaVe Whe OeYeO Rf WheLU cRQVcLRXVQeVV UegaUdLQg Whe aQaO\VLV 
Rf SROLWLcaO PaWWeUV aQd UeQdeU WheLU YRWLQg decLVLRQV PRUe ZeLghWed aQd VXbVWaQWLaO. 
HeQce, b\ bULQgLQg a UaWLRQaO NeUQeO WR Whe eOecWRUV· decLVLRQ-PaNLQg, LW PaNeV eOecWRUaO 
SURcedXUeV PRUe effLcLeQW aQd effecWLYe.131 LaVWO\, UadLR, WeOeYLVLRQ aQd QeZVSaSeUV aUe 
PRUe RULeQWed WRZaUdV a geQeUaO bRd\ Rf cLWL]eQV aQd XVXaOO\ hLghOLghW YaVWeU SURbOePV. 
HRZeYeU, cLWL]eQV ZRXOd be PRUe LQWeUeVWed LQ VeeLQg aQd feeOLQg a SeUVRQaOLVed PeVVage 
fURP Whe gRYeUQPeQW, WaUgeWLQg QRW RQO\ OaUge-VcaOe LVVXeV bXW aOVR WheLU LQdLYLdXaO 
cRQceUQV. CRQVeTXeQWO\, VXch caPSaLgQ SUacWLceV PRbLOLVe PRUe cLWL]eQV WR UaWLRQaOO\ 
e[eUcLVe WheLU ULghW WR YRWe, aQd WhXV cRQWULbXWe WR LWV SURPRWLRQ aQd VWUeQgWheQLQg.132   

   
C. The Regulatory Framework: Towards A New Era of Online Politics  

 
124  JXdLW Ba\eU, ¶DRXbOe haUP WR YRWeUV: daWa-dULYeQ PLcUR- WaUgeWLQg aQd dePRcUaWLc SXbOLc dLVcRXUVe· (2020) 

9(1) IQWeUQeW PROLc\ ReYLeZ <SROLc\UeYLeZ.LQfR/aUWLcOeV/aQaO\VLV/dRXbOe-haUP-YRWeUV-daWa-dULYeQ-
PLcUR-WaUgeWLQg-aQd-dePRcUaWLc-SXbOLc-dLVcRXUVe> acceVVed 22 ASULO 2020 9.  

125  The LRQdRQ SchRRO Rf EcRQRPLcV aQd PROLWLcaO ScLeQce, ¶SRcLaO MedLa POaWfRUPV aQd DePRgUaShLcV· 
(2017) LSE DLgLWaO CRPPXQLcaWLRQV 1.  

126  IO\a SRPLQ, DHPRFUDF\ DQG SROLWLFDO LJQRUDQFH: ZK\ VPDOOHU JRYHUQPHQW LV VPDUWHU (2Qd edQ, SWaQfRUd 
UQLYeUVLW\ PUeVV 2016) 21.  

127  HeQU\ E BUad\, RLchaUd JRhQVWRQ aQd JRhQ SLdeV, 'The SWXd\ Rf PROLWLcaO CaPSaLgQV CaSWXULQg 
CaPSaLgQ EffecWV· LQ HeQU\ E BUad\ aQd RLchaUd JRhQVWRQ (edV), CDSWXULQJ CDPSDLJQ EIIHFWV (The 
UQLYeUVLW\ Rf MLchLgaQ PUeVV 2006) 3.  

128  CaUROLQe FLVheU, ¶The WURXbOe ZLWh ´WUXVWµ LQ QeZV PedLa· (2016) 2(4) CRPPXQLcaWLRQ ReVeaUch aQd 
PUacWLce 451, 458.  

129  BBC, ¶FUeQch eOecWLRQ: TXUQRXW VhaUSO\ dRZQ LQ Le PeQ-MacURQ baWWOe· (BBC, 7 Ma\ 2017) 
<bbc.cRP/QeZV/ZRUOd-eXURSe-39833831> acceVVed 22 ASULO 2020; GLaQOXca PaVVaUeOOL aQd DaULR 
TXRUWR, ¶NRW ZLWh P\ YRWe: WXUQRXW aQd Whe ecRQRPLc cULVLV LQ IWaO\· (2014) 6(2) CRQWePSRUaU\ IWaOLaQ 
PROLWLcV 147, 151; RRd McIQQeV, ¶GeQeUaO EOecWLRQ 2019: TXUQRXW· (HRXVH RI CRPPRQV LLEUDU\, 7 JaQXaU\ 
2020) <cRPPRQVOLbUaU\.SaUOLaPeQW.XN/LQVLghWV/geQeUaO-eOecWLRQ-2019-WXUQRXW/> acceVVed 22 ASULO 
2020.  

130  MLchaeO BRVVeWWa, AQaPaULa DXWceac SegeVWeQ aQd HaQV-J|Ug TUeQ], ¶EQgagLQg ZLWh EXURSeaQ PROLWLcV 
ThURXgh TZLWWeU aQd FacebRRN: PaUWLcLSaWLRQ Be\RQd Whe NaWLRQaO?· LQ MaXUR BaULVLRQe aQd 
AVLPLQa MLchaLOLdRX (edV), 6RFLDO MHGLD DQG EXURSHDQ PROLWLFV. RHWKLQNLQJ PRZHU DQG LHJLWLPDF\ LQ WKH DLJLWDO 
EUD (PaOgUaYe SWXdLeV LQ EXURSeaQ PROLWLcaO SRcLRORg\ 2017) 67; BRUgeVLXV aQd RWheUV (Q 6) 85. 

131  BRUgeVLXV aQd RWheUV (Q 6) 85. 
132  LbLd 86. 
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IW LV aSSaUeQW fURP Whe SUeYLRXV chaSWeU WhaW Whe ECHR aQd Whe ICCPR eVWabOLVhed a 
geQeUaO OegaO fUaPeZRUN UegaUdLQg Whe ULghW WR YRWe, LWV SURWecWLRQ aQd OLPLWaWLRQV. 
HRZeYeU, dXe WR Whe PaUgLQ Rf aSSUecLaWLRQ aQd Whe degUee Rf dLVcUeWLRQ gLYeQ b\ bRWh 
cRQYeQWLRQV WR WheLU SWaWe SaUWLeV,133 FUaQce, IWaO\ aQd Whe UK VafegXaUd Whe ULghW WR YRWe 
dLffeUeQWO\. FUaQce aQd IWaO\ VWaWe LW LQ WheLU UeVSecWLYe cRQVWLWXWLRQV aQd Whe UK VSUeadV LW 
aPRQg VeYeUaO acWV Rf PaUOLaPeQW.134 OQ Whe RQe haQd, Whe FUeQch aQd BULWLVh OegaO 
SURYLVLRQV dR QRW SURYLde aQ\ fXUWheU e[SOaQaWLRQ Rf ZhaW Whe dXWLeV Rf Whe SWaWe RQ WhaW 
PaWWeU aUe. The\ VROeO\ VSecLf\ WhaW Whe ULghW WR YRWe LV LQdeed gUaQWed WR cLWL]eQV aQd ZhaW 
LWV acceSWed OLPLWaWLRQV aUe. CRQVeTXeQWO\, WhLV RfWeQ UeVXOWV LQ XQceUWaLQWLeV UegaUdLQg Whe 
e[WeQW Rf UegXOaWLRQ Rf caPSaLgQ acWLYLWLeV aQd OeaYeV URRP fRU dLVcUeWLRQ WR Whe 
gRYeUQPeQW aQd cRXUWV. CRQWUaU\ WR WheVe caVeV, Whe IWaOLaQ CRQVWLWXWLRQ dReV QRW PeUeO\ 
UecRgQLVe Whe ULghW WR acWLYe VXffUage, bXW aOVR LPSRVeV VeYeUaO dXWLeV XSRQ Whe gRYeUQPeQW. 
AccRUdLQgO\, LW fXUWheU RbOLgeV Whe IWaOLaQ aXWhRULWLeV WR PaNe e[WUa effRUWV WR VecXUe aQd 
SURPRWe Whe eQMR\PeQW Rf Whe ULghW WR YRWe.135 SXch aQ aSSURach LV decLVLYe ZheQ LW cRPeV 
WR VcUXWLQ\ Rf RQOLQe SROLWLcaO PLcUR-WaUgeWLQg aV LW SURYLdeV aQ e[SOLcLW OegaO baVLV fRU a 
VWULcWeU aVVeVVPeQW Rf caPSaLgQ acWLYLWLeV fURP Whe SeUVSecWLYe Rf Whe ULghW WR YRWe. 

UQOLNe Whe ULghW WR YRWe LWVeOf, a cRPSUeheQVLYe aQd faU-UeachLQg UegXOaWLRQ Rf RQOLQe 
SROLWLcaO PLcUR-WaUgeWLQg LV QRW SUeVeQW LQ aQ\ Rf WheVe WhUee SWaWeV. IQdeed, aV e[SOaLQed LQ 
Whe fLUVW chaSWeU, eYeQ FUeQch OaZ haV ORRShROeV ZheQ LW cRPeV WR Whe SURhLbLWLRQ WheUeRf.136 
HeQce, WheUe LV aQ LPSeUaWLYe fRU a QeZ aSSURach WRZaUdV RQOLQe SROLWLcaO PLcUR-WaUgeWLQg. 
FLUVWO\, WhLV UegXOaWRU\ VchePe VhRXOd LQYROYe VWULcWeU WechQLTXeV WR SURWecW Whe XQLYeUVaO 
aQd eTXaO ULghW WR YRWe. CRXUWV, fRU LQVWaQce, VhRXOd be eQcRXUaged WR ePSOR\ hLgheU 
VcUXWLQ\ WRZaUdV YLROaWLRQV Rf Whe ULghW WR YRWe, WhXV e[eUcLVLQg a hLgheU degUee Rf cRQWURO 
RYeU aOO SROLWLcaO caPSaLgQ SUacWLceV ZhLch Pa\ eQdaQgeU LW. MRUeRYeU, ZheUe SRVVLbOe, 
Whe\ VhRXOd WeOeRORgLcaOO\ UeLQWeUSUeW Whe OaZ aQd gLYe ROd eOecWRUaO cRQceSWV QeZ PeaQLQg 
aQd VcRSe. HRZeYeU, Whe cRXUWV· fUeedRP Rf LQWeUSUeWaWLRQ LV OLPLWed aQd Whe\ Pa\ QRW 
aOZa\V LQWeUSUeW Whe OaZ WRR bURadO\. ThXV, Whe OegLVOaWRU·V LQSXW LV Rf Whe hLgheVW 
LPSRUWaQce. AV ZLWh Whe FUeQch EOecWRUaO CRde,137 IWaOLaQ aQd BULWLVh OegLVOaWRUV VhRXOd 
UeYaPS cXUUeQW eOecWLRQ OaZV, cRQVLdeULQg Whe LQfOXeQce Rf ICT, aQd SURYLde cRXUWV aQd 
adPLQLVWUaWLYe aXWhRULWLeV ZLWh QeceVVaU\ PeaQV Rf eQfRUcePeQW. ThXV, aORQgVLde eQOaUgLQg 
Whe SURWecWLRQ Rf Whe ULghW WR YRWe, Whe SWaWe ZLOO facLOLWaWe cRQWURO Rf RQOLQe SROLWLcaO PLcUR-
WaUgeWLQg. SecRQdO\, SaUWLcXOaU fRcXV VhRXOd be gLYeQ WR deVLgQLQg QeZ UXOeV WR WaNe 
adYaQWage Rf Whe beQefLWV Rf RQOLQe SROLWLcaO PLcUR-WaUgeWLQg, bXW aW Whe VaPe WLPe LQVXOaWLQg 
LW agaLQVW Whe abXVe Rf SRZeU. FRU LQVWaQce, aV LOOXVWUaWed b\ Whe 2019 EXURSeaQ PaUOLaPeQW 
eOecWLRQV,138 a PaQdaWRU\ aXWhRULVaWLRQ SURcedXUe RQ cRQdXcWLQg RQOLQe SROLWLcaO PLcUR-
WaUgeWLQg caQ be eVWabOLVhed acURVV VRcLaO PedLa. HRZeYeU, LQVWead Rf beLQg cRQdXcWed b\ 
Whe VRcLaO PedLa VeUYLce LWVeOf, WhLV SURcedXUe VhRXOd be cRQWUROOed b\ a VSecLaO 

 
133  KULVWLQ HeQUaUd, ¶A CULWLcaO AQaO\VLV Rf Whe MaUgLQ Rf ASSUecLaWLRQ DRcWULQe Rf Whe ECWHR, ZLWh SSecLaO 

AWWeQWLRQ WR RLghWV Rf a TUadLWLRQaO Wa\ Rf LLfe aQd a HeaOWh\ EQYLURQPeQW: A CaOO fRU aQ AOWeUQaWLYe 
MRdeO Rf IQWeUQaWLRQaO SXSeUYLVLRQ· (2012) 4 The YeaUbRRN Rf PROaU LaZ 365, 367; OffLce Rf Whe UQLWed 
NaWLRQV HLgh CRPPLVVLRQeU fRU HXPaQ RLghWV, ¶SWaWe ReVSRQVLbLOLWLeV WR RegXOaWe aQd AdMXdLcaWe 
CRUSRUaWe AcWLYLWLeV XQdeU Whe UQLWed NaWLRQV· cRUe HXPaQ RLghWV TUeaWLeV: IQdLYLdXaO UeSRUW RQ Whe 
IQWeUQaWLRQaO CRYeQaQW RQ CLYLO aQd PROLWLcaO RLghWV ReSRUW NR. III· (UQLWed NaWLRQV, 2007) 23. 

134  The IWaOLaQ CRQVWLWXWLRQ, aUW 48; The FUeQch CRQVWLWXWLRQ, aUW 3; The UK ReSUeVeQWaWLRQ AcW, aUW 1(1). 
135  The IWaOLaQ CRQVWLWXWLRQ, aUW 48; AOe[aQdeU KLUVhQeU, ¶The IQWeUQaWLRQaO SWaWXV Rf Whe RLghW WR VRWe· 

(2003) DePRcUac\ CRaOLWLRQ PURMecW 27.  
136  DRbbeU, FaWhaLgh aQd BRUgeVLXV (Q 9) 11. 
137  The FUeQch EOecWRUaO CRde, aUWV L. 52-1, L. 163-1; IQWeUQaWLRQaO IDEA (Q 22) 14; LbLd. 
138  DRbbeU, FaWhaLgh aQd BRUgeVLXV (Q 9) 12; FacebRRN fRU BXVLQeVV, ¶GeW AXWhRUL]ed WR RXQ AdV AbRXW 

SRcLaO IVVXeV, EOecWLRQV RU PROLWLcV· (FDFHERRN IRU BXVLQHVV, 2020) 
<facebRRN.cRP/bXVLQeVV/heOS/208949576550051?Ld=288762101909005> acceVVed 22 ASULO 2020. 
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adPLQLVWUaWLYe aXWhRULW\. IW Pa\ LPSRVe aQ RbOLgaWLRQ RQ aQ\ SeUSeWUaWRU Rf RQOLQe SROLWLcaO 
PLcUR-WaUgeWLQg WR VSecLf\ Whe e[acW PeWhRdRORg\ WheLU caPSaLgQ WacWLcV ZLOO ePSOR\.139 
AfWeU WheLU aVVeVVPeQW, WhLV adPLQLVWUaWLYe bRd\ ZLOO decLde ZheWheU WR aOORZ WhLV caPSaLgQ 
VWUaWeg\ aQd, LQ caVe Rf aQ affLUPaWLYe UeVSRQVe, LW ZLOO e[eUcLVe caUefXO VXSeUYLVLRQ RYeU LW. 
ReVXOWaQWO\, UeVRUW WR RQOLQe SROLWLcaO PLcUR-WaUgeWLQg ZLOO be effecWLYeO\ RYeUVeeQ aQd LWV 
abXVe b\ SROLWLcaO SaUWLeV ZLOO be VWULcWO\ cXUWaLOed.   

NeYeUWheOeVV, a PeUe gRYeUQPeQWaO UeVSRQVe LV LQVXffLcLeQW. PROLWLcaO SaUWLcLSaWLRQ 
aQd Whe eQhaQcePeQW Rf Whe ULghW WR YRWe aUe dLUecWO\ cRQQecWed WR cLWL]eQV· edXcaWLRQ.140 
HeQce, LW LV eTXaOO\ LPSeUaWLYe WR ePSRZeU Whe SRSXOaWLRQ b\ SURYLdLQg cLWL]eQV ZLWh 
QeceVVaU\ NQRZOedge abRXW Whe LQYROYePeQW Rf WechQRORg\ LQ SROLWLcV.141 A SaUWLcXOaU 
ePShaVLV VhRXOd be gLYeQ WR PaNLQg eOecWLRQV PRUe WUaQVSaUeQW aQd eQhaQcLQg SeRSOe'V 
acceVV WR OLWeUac\.142 IQdeed, LW LV aUgXabOe WhaW Whe VXcceVV Rf RQOLQe SROLWLcaO PLcUR-WaUgeWLQg 
LQ cLWL]eQ PaQLSXOaWLRQ RccXUUed dXe WR Whe facW WhaW Whe YaVW PaMRULW\ Rf Whe SRSXOaWLRQ 
ZaV QRW LQfRUPed abRXW Whe e[LVWeQce Rf WhLV LVVXe. The defLcLeQc\ Rf a geQeUaO cLWL]eQ·V 
ICT NQRZOedge fXUWheU Pade SeRSOe hLghO\ YXOQeUabOe WR e[WeUQaO cRQWURO WhRXgh VRcLaO 
PedLa.143 CRQVeTXeQWO\, cLWL]eQV VhRXOd haYe RSeQ acceVV WR QeceVVaU\ LQfRUPaWLRQ abRXW 
RQOLQe SROLWLcaO PLcUR-WaUgeWLQg, Whe aOgRULWhPV behLQd LW aQd hRZ LW LPSacWV WheLU YRWLQg 
ULghWV. ThLV LQfRUPaWLRQ VhRXOd be SUeVeQWed WR WheP LQ a cOeaU aQd XQdeUVWaQdabOe 
PaQQeU.144 ThXV, LW VhRXOd LQcOXde aQ e[SOaQaWLRQ Rf Whe VcRSe Rf Whe ULghW WR YRWe aQd LWV 
cRQQecWLRQ WR RWheU fXQdaPeQWaO ULghWV. CLWL]eQV PXVW aOVR NQRZ hRZ Whe ULghW WR YRWe LV 
VhaSed b\ ICT aQd Whe PRdeUQ PeaQV Rf LWV SURWecWLRQ aQd eQfRUcePeQW.145 LaVWO\, SeRSOe 
VhRXOd be aZaUe Rf SUecaXWLRQaU\ PeaVXUeV WhaW caQ be WaNeQ LQdeSeQdeQWO\ WR VafegXaUd 
WheLU ULghW WR YRWe fURP WhLV PRdeUQ ha]aUd. ReVXOWaQWO\, VXch ePSRZeUPeQW Rf Whe 
SRSXOaWLRQ ZLOO Oead WR WZR LPSRUWaQW RXWcRPeV. FLUVWO\, a VLgQLfLcaQW decUeaVe Rf Whe 
LQfRUPaWLRQ aV\PPeWU\ beWZeeQ SROLWLcaO caQdLdaWeV aQd Whe eOecWRUaWe ZLOO be achLeYed.146 
SecRQdO\, WhLV chaQge ZLOO fXUWheU Oead WR a hLgheU accRXQWabLOLW\ Rf Whe gRYeUQPeQW fRU 
SRVVLbOe PaQLSXOaWLRQV, fRU QegOecWLQg WheLU caPSaLgQ SURPLVeV aQd PaNLQg WheLU acWLRQV 
PRUe SeRSOe-RULeQWed.147  

 
V. Conclusion 

 
139  JXdLW Ba\eU aQd RWheUV, ¶DLVLQfRUPaWLRQ aQd SURSagaQda ² LPSacW RQ Whe fXQcWLRQLQg Rf Whe UXOe Rf OaZ 

LQ Whe EU aQd LWV MePbeU SWaWeV· (EXURSeaQ PaUOLaPeQW, 2019) 122. 
140  JaPeV M VaQdeUOeeXZ aQd BaRdRQg LLX, ¶PROLWLcaO EPSRZeUPeQW, MRbLOL]aWLRQ, aQd BOacN VRWeU RROO-

Off· (2002) 37(3) UUbaQ AffaLUV ReYLeZ 380, 382.  
141  MaWWheZ CUaLQ aQd AQWhRQ\ NadOeU, ¶PROLWLcaO MaQLSXOaWLRQ aQd IQWeUQeW AdYeUWLVLQg IQfUaVWUXcWXUe· 

(2019) 9 JRXUQaO Rf IQfRUPaWLRQ PROLc\ 370, 393. 
142  SXVaQ MRUgaQ, ¶FaNe QeZV, dLVLQfRUPaWLRQ, PaQLSXOaWLRQ aQd RQOLQe WacWLcV WR XQdeUPLQe dePRcUac\· 

(2018) 3(1) JRXUQaO Rf C\beU PROLc\ 39, 42.  
143  MaVVLPR FORUe aQd RWheUV, ¶UQdeUVWaQdLQg CLWL]eQV' VXOQeUabLOLWLeV WR DLVLQfRUPaWLRQ aQd DaWa-DULYeQ 

PURSagaQda. CaVe SWXd\: The 2018 IWaOLaQ GeQeUaO EOecWLRQ· (2019) EXURSeaQ CRPPLVVLRQ JRC 
TechQLcaO ReSRUWV 12.  

144  FRU PRUe LQfRUPaWLRQ aQd e[aPSOeV Rf Whe cRPSOe[LW\ Rf YRWe-ULggLQg deWecWLRQ, Vee KaWhOeeQ HaOO 
JaPLeVRQ, ¶MeVVageV, MLcUR-WaUgeWLQg, aQd NeZ MedLa TechQRORgLeV· (2013) 11(3) The FRUXP 429, 433. 

145  LeVOe\ FaUPeU, ¶TeachLQg DLgLWaO CLWL]eQVhLS· (2010) SeOecWed TRSLcV LQ EdXcaWLRQ aQd EdXcaWLRQaO 
TechQRORg\ 387, 390. 

146  Ha\e Ha]eQbeUg aQd RWheUV (Q 111) 31; AOe[ AYUaPeQNR aQd PaUYeeQ TaPadRQ-NeMad, ¶IQWeUQeW 
LQQRYaWLRQV: e[SORULQg QeZ hRUL]RQV· (2014) 5(2) EJLT <eMOW.RUg/aUWLcOe/YLeZ/254/439> acceVVed 22 
ASULO 2020 10. 

147  JRVp MaUta MaUaYaOO, ¶AccRXQWabLOLW\ aQd MaQLSXOaWLRQ· LQ AdaP PU]eZRUVNL, SXVaQ C SWRNeV aQd 
BeUQaUd MaQLQ (edV), DHPRFUDF\, AFFRXQWDELOLW\, DQG RHSUHVHQWDWLRQ (CUP 1999) 161. 
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TechQRORgLcaO adYaQcePeQW haV XQdRXbWedO\ VhaSed Whe LQWeUQaWLRQaO cRPPXQLW\ aQd Whe 
ZRUOd Rf SROLWLcV LV QRW aQ e[ceSWLRQ. AV LOOXVWUaWed b\ WhLV WheVLV, ICT haV UePaUNabO\ 
LQfOXeQced Whe Za\ SROLWLcV aUe cRQdXcWed aQd bURXghW cRPPXQLcaWLRQ beWZeeQ cLWL]eQV 
aQd SROLWLcaO caQdLdaWeV WR a cRPSOeWeO\ QeZ OeYeO. DXe WR Whe deYeORSPeQW Rf daWa-
SURceVVLQg V\VWePV, VRcLeW\ haV eQcRXQWeUed Whe SheQRPeQRQ Rf RQOLQe SROLWLcaO PLcUR-
WaUgeWLQg. IW haV aOORZed SROLWLcLaQV WR cORVeO\ LQWeUacW ZLWh Whe eOecWRUaWe aQd WR adaSW WheLU 
ageQdaV WR Whe cLWL]eQV· QeedV aQd ZaQWV. BeLQg a hLghO\ cRQWURYeUVLaO WRSLc, LW haV VSaUNed 
dLVcXVVLRQ aPRQg OegaO SUacWLWLRQeUV aQd acadePLcV UegaUdLQg Whe SURPLVe aQd WhUeaWV 
WheVe caPSaLgQ SUacWLceV haYe fRU dePRcUac\ aQd LWV YaOXeV.  

ThLV ZRUN haV fRcXVed RQ Whe aQaO\VLV Rf WhUee EXURSeaQ SWaWeV ZheUe RQOLQe 
SROLWLcaO PLcUR-WaUgeWLQg SUeVXPabO\ WRRN SOace dXULQg Whe OaWeVW eOecWLRQV, QaPeO\ FUaQce, 
IWaO\ aQd Whe UK. AOO WhUee SWaWeV haYe VhRZQ cRPSOeWeO\ dLffeUeQW W\SeV Rf RQOLQe SROLWLcaO 
PLcUR-WaUgeWLQg dXe WR Whe dLffeUeQceV LQ WheLU eOecWRUaO aQd OegaO V\VWePV. HRZeYeU, Whe\ 
eQcRXQWeUed RQe cRPPRQ cRQVeTXeQce: Whe SURfLOLQg Rf Whe eOecWRUaWe b\ SROLWLcaO SaUWLeV 
fRU Whe SXUSRVeV Rf PaQLSXOaWLRQ. IPSRUWaQWO\, VXch aQ acW Rf eOecWRUaO fUaXd ZaV facLOLWaWed 
fURP Whe SeUVSecWLYeV Rf cRVW aQd WLPe effLcLeQc\ b\ RWheU cUXcLaO facWRUV, QaPeO\ daWa 
VcLeQce, bLg daWa aQd WUade Rf daWa. IQdeed, ZLWhRXW Whe aOgRULWhPV Whe\ cRPSULVe, Whe 
VWRUage Rf VXch aQ LPPeQVe aPRXQW Rf cLWL]eQV· SeUVRQaO daWa aQd Whe VWaWLVWLcaO aQaO\VLV 
QeceVVaU\ fRU Whe RQOLQe SROLWLcaO PLcUR-WaUgeWLQg, VWUaWeg\ SUeSaUaWLRQ ZRXOd be UeQdeUed 
hLghO\ cRPSOLcaWed. AOO Rf Whe abRYe haV UeVXOWed LQ Whe eQdaQgeUPeQW Rf Whe FUeQch, 
IWaOLaQ aQd BULWLVh SRSXOaWLRQV· ULghW WR YRWe. RegaUdOeVV Rf Whe e[LVWLQg OegaO fUaPeZRUN 
RQ WhLV ULghW eVWabOLVhed b\ Whe ECHR aQd Whe ICCPR, FUaQce, IWaO\ aQd Whe UK dLd OLWWOe 
WR VecXUe LW fURP WhLV QeZ WhUeaW. MRUeRYeU, Whe cRQVLdeUabOe PagQLWXde Rf Whe ICT 
NQRZOedge gaS beWZeeQ SROLWLcaO SaUWLeV aQd cLWL]eQV fXUWheU e[SRVed Whe eOecWRUaWe WR 
PaQLSXOaWLRQ b\ SROLWLcLaQV. AccRUdLQgO\, YLa LQWeUQeW aQd VRcLaO PedLa SOaWfRUPV, 
SROLWLcLaQV caQ QRZ cRQWURO Whe W\Se Rf LQfRUPaWLRQ SeRSOe ZLOO haYe acceVV WR aQd NeeS 
WheP XQaZaUe Rf beLQg WaUgeWed. 

IW LV SRVVLbOe WR cRQcOXde WhaW RQOLQe SROLWLcaO PLcUR-WaUgeWLQg LV LQdeed aQ LVVXe WhaW 
caQ QegaWLYeO\ LPSacW Whe ULghW WR YRWe, aQd WhXV Whe gXaUaQWee Rf fUee aQd faLU eOecWLRQV. IW 
haV aOUead\ eQWeUed Whe ZRUOd Rf PRdeUQ SROLWLcV, aQd OegaO V\VWePV PXVW adaSW WR LW, WhXV 
UeLQWeUSUeWLQg OegaO SURYLVLRQV LQ OLghW Rf deYeORSPeQWV LQ ICT. NRQeWheOeVV, LW LV LQcRUUecW 
WR bOLQdO\ VWLgPaWLVe LW aV a SheQRPeQRQ WhaW LV SXUeO\ deVWUXcWLYe WR dePRcUaWLc UegLPeV. 
IQdeed, WechQRORgLeV aUe aOUead\ abOe WR dUaVWLcaOO\ LPSURYe PaQ\ aVSecWV Rf OLfe aQd 
cRQWULbXWe WR Whe ZeOO-beLQg Rf SWaWeV aQd SeRSOeV aURXQd Whe gORbe. The cUXcLaO TXeVWLRQ 
ZhLch OLeV aW heaUW Rf aQ\ LQQRYaWLRQ bURXghW WR Whe ZRUOd LV hRZ VRcLeW\, aQd SaUWLcXOaUO\ 
SeRSOe ZLWh SRZeU, ZLOO ePSOR\ LW.  

ThLV WheVLV haV VhRZQ WhaW RQOLQe SROLWLcaO PLcUR-WaUgeWLQg LV QRW XQdePRcUaWLc SHU 
VH. IWV deWeULRUaWLQg LPSacW RQ Whe ULghW WR YRWe ZaV caXVed QRW b\ Whe QaWXUe Rf Whe 
aOgRULWhPV behLQd LW, bXW dXe WR Whe Za\V SROLWLcLaQV aURXQd Whe ZRUOd XVed LW aQd Whe 
LQcaSabLOLW\ Rf OegaO V\VWePV WR hROd WheP accRXQWabOe LQ a WLPeO\ PaQQeU. WhaW LV, LQ 
cRQWUaVW, cUXcLaO WR NeeS LQ PLQd LV WhaW RQOLQe SROLWLcaO PLcUR-WaUgeWLQg Pa\ bULQg beQefLWV 
WR Whe cRPPXQLW\. EOecWLRQV, MXVW aV aQ\ RWheU SURceVV ePbRdLed LQ SWaWeV· V\VWePV, VhRXOd 
be RSeQ WR chaQge bURXghW abRXW b\ QeZ WechQRORgLeV. IW LV LUUaWLRQaO WR UeO\ RQ Whe RSWLRQ 
Rf VLPSO\ fRUbLddLQg RQOLQe SROLWLcaO PLcUR-WaUgeWLQg. IQ cRQWUaVW, LW caQ RQO\ be VeeQ aV aQ 
aWWePSW WR deOa\ Whe LQeYLWabOe; eOecWRUaO SURcedXUeV beLQg UeVhaSed aQd adMXVWed WR a QeZ 
WechQRORgLcaO eUa. The hLVWRU\ Rf eOecWLRQV aQd Rf Whe ULghW WR YRWe haV aOUead\ eQcRXQWeUed 
VLPLOaU deYeORSPeQWV, VXch aV Whe eVWabOLVhPeQW Rf Whe XQLYeUVaO aQd eTXaO VXffUage 
SULQcLSOe. ThXV, LW LV aUgXabOe WhaW RQOLQe SROLWLcaO PLcUR-WaUgeWLQg LV MXVW aQRWheU QRYeOW\ 
LQ WhLV VecWRU aQd LV LQheUeQWO\ cRQQecWed WR WechQRORgLeV WhaW aUe becRPLQg a SaUW Rf Whe 
eYeU\da\ OLfe Rf eYeU\ LQdLYLdXaO.  
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ReVXOWaQWO\, a QeZO\ deVLgQed OegaO fUaPeZRUN RQ RQOLQe SROLWLcaO PLcUR-WaUgeWLQg 
LV UeTXLUed, baVed XSRQ Whe ePSRZeUPeQW Rf cLWL]eQV aQd VWULcW UegXOaWLRQ Rf SROLWLcaO 
SaUWLeV' acWLYLWLeV RQOLQe. DLPLQLVhLQg Whe NQRZOedge gaS beWZeeQ cLWL]eQV aQd SROLWLcaO 
SaUWLeV, WRgeWheU ZLWh VWULcW aQd faU-UeachLQg OegaO SURWecWLRQ Rf Whe ULghW WR YRWe, ZLOO WhXV 
UeVXOW LQ RQOLQe SROLWLcaO PLcUR-WaUgeWLQg beLQg cRQWaLQed ZLWhLQ UeaVRQabOe OLPLWV. 
MRUeRYeU, LW ZLOO aOORZ cRXQWULeV WR effLcLeQWO\ WaNe adYaQWage Rf aOO Whe beQefLWV ZhLch 
WheVe caPSaLgQ SUacWLceV caQ bULQg WR eOecWRUaO SURcedXUeV. IQdeed, cRQVeTXeQceV VXch aV 
aQ LQcUeaVe LQ YRWeU WXUQRXW, Whe eVWabOLVhPeQW Rf cORVeU WLeV beWZeeQ SROLWLcLaQV aQd 
cLWL]eQV aQd Whe effecWLYe adaSWaWLRQ Rf SROLWLcaO ageQdaV baVed RQ Whe QeedV Rf Whe 
SRSXOaWLRQ, aUe caSabOe Rf eQhaQcLQg dePRcUac\ aQd LWV YaOXeV. CRQVeTXeQWO\, YLa 
ePSOR\LQg RQOLQe SROLWLcaO PLcUR-WaUgeWLQg fRU QRbOe SXUSRVeV, LW ZLOO be SRVVLbOe WR cRQYeUW 
LW fURP aQ eYLO WR Whe ULghW WR YRWe LQWR a SaQacea fRU SROLWLcaO PLVLQfRUPaWLRQ. 
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AEVWUDFW 

ThiV SaSeU VeeNV WR aQaO\]e Whe iPSacW Rf WeUURUiVP RQ Whe eQMR\PeQW Rf ciYiO OibeUWieV 
gXaUaQWeed XQdeU Whe EXURSeaQ CRQYeQWiRQ RQ HXPaQ RighWV (ECHR). The SaSeU 
SURfRXQdO\ aVVeVVeV caVe OaZ fURP Whe EXURSeaQ CRXUW Rf HXPaQ RighWV (ECWHR) iQ RUdeU 
WR aVVeVV hRZ Whe CRXUW PaQageV WR gXaUaQWee WhaW UighWV aUe VWiOO UeVSecWed aQd XSheOd, 
eYeQ ZheQ Zeighed agaiQVW Whe PRVW VeYeUe ciUcXPVWaQceV, QaPeO\ WeUURUiVP. IQ dRiQg VR, 
Whe cRXQWeU-WeUURUiVP OegaO V\VWeP Rf RQe Rf Whe PRVW cRQWURYeUViaO SaUWieV WR Whe ECHR, 
Whe UQiWed KiQgdRP, iV aVVeVVed WR ideQWif\ iVVXeV Zhich aUiVe ZheQ cRPbaWiQg WeUURUiVP. 
SXUYeiOOaQce aQd VWRS-aQd-VeaUch aUe aUcheW\SicaO aQWi-WeUURUiVP PeaVXUeV WhaW aUe OiPiWed 
WhURXgh Whe ECWHR iQ RUdeU WR QRW e[ceVViYeO\ iQfUiQge XSRQ hXPaQ UighWV, iQ accRUdaQce 
ZiWh LOR\d·V QRWiRQ Rf iPSRViQg VXfficieQW VafegXaUdV if QeZ PeaVXUeV aUe eQacWed. 
AOWhRXgh Whe ECWHR caQ be cRQVideUed aQ eVVeQWiaO gXaUaQWRU fRU hXPaQ UighWV WhURXgh 
iWV MXdiciaO diaORgXeV aQd iQfOXeQceV RQ dRPeVWic cRXUWV aQd gRYeUQPeQWV, Whe iVVXe Rf 
UefRXOPeQW iQ WRUWXUe caVeV PXVW be UeaddUeVVed iQ XScRPiQg caVe-OaZ. MRUeRYeU, gUaYe 
SUiYac\ iQfUiQgePeQWV aUe SeUPiWWed WR a WeUUif\iQg e[WeQW, aQd Whe ORQgeU Whe ECWHR WaNeV 
WR WaNe a VROid VWaQce agaiQVW SWaWeV abXViQg Whe aiP Rf QaWiRQaO VecXUiW\, Whe PRUe VeYeUe 
iW ZiOO QaWXUaOO\ becRPe, dXe WR VRcieW\·V iQcUePeQWaO SURgUeVViRQ WRZaUdV a digiWaO Oife. 
UOWiPaWeO\, WeUURUiVP WeVWV dePRcUaWic gRYeUQPeQWV iQ a XQiTXe Za\, aV iPSRViQg 
dUacRQiaQ PeaVXUeV ZRXOd be aQ eaV\ Za\ WR eQVXUe VafeW\. NRQeWheOeVV, fighWiQg ZiWh RQe 
haQd behiQd RQe·V bacN iV QeceVVaU\ WR XShROd Whe VWaWXV Rf a UighWV-UeVSecWiQg dePRcUac\. 
OQO\ WiPe ZiOO WeOO ZheWheU Whe ECWHR ZiOO eYROYe WR giYe SURacWiYe YeUdicWV WR eQVXUe 
hXPaQ UighWV SUiRU WR WheiU bUeach. 

 
I. IQWURGXFWLRQ 

 
¶War is peace. Freedom is slaver\. Ignorance is strength·1 ² GeRUge OUZeOO 

 
ThURXghRXW decadeV, WeUURUiVP haV beeQ UaSidO\ VhifWiQg aZa\ fURP iWV aUcheW\Se dXe WR 
PRdeUQ WeUURUiVWV becRPiQg PRUe e[WUePe aQd OeVV diVcUiPiQaWe b\ ePSOR\iQg QeZ 
WechQRORgieV aQd VWUaWegieV. AV a cRQVeTXeQce Rf Whe e[SRQeQWiaO iQcUeaVe iQ Whe VeYeUiW\ Rf 
WeUURU aWWacNV fROORZiQg 9/11, abXQdaQW OegaO debaWe haV beeQ VWiPXOaWed UegaUdiQg SWaWeV· 
aSSURacheV WR cRPbaWiQg WhiV QeYeU-eQdiQg WhUeaW. SiQce 9/11, acadePicV diVWiQgXiVh 
beWZeeQ PRdeUQ aQd WUadiWiRQaO WeUURUiVP, cOaiPiQg WhaW PRdeUQ WeUURUiVWV aUe PRUe 
UXWhOeVV, iQdiVcUiPiQaWe, dR QRW QegRWiaWe RU cRPSURPiVe aQd haYe a UeOigiRXV UaWheU WhaQ 

 
*   LLM aW UQiYeUViW\ Rf GURQiQgeQ (2020); LLB, UQiYeUViW\ Rf GURQiQgeQ (2019); NeZcaVWOe UQiYeUViW\ 

EUaVPXV (2018). AOO eUURUV aUe hiV RZQ. 
1  GeRUge OUZeOO, 1984 (SecNeU & WaUbXUg 1949) 4. Th
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VecXOaU PRWiYe fRU WheiU aWWacNV.2 DXe WR WhiV diVWiQcWiRQ, gRYeUQPeQWV cOaiP WhaW WheUe iV a 
Qeed fRU a YaVW iQcUeaVe iQ cRXQWeU-WeUURUiVP PeaVXUeV, Zhich caXVe VeYeUaO hXPaQ UighWV 
iQfUiQgePeQWV. WheQ PaNiQg QeZ OegiVOaWiRQ, iW iV eVVeQWiaO WhaW SWaWeV dR QRW XQdeUPiQe 
RU iQfUiQge XSRQ hXPaQ UighWV WR a diVSURSRUWiRQaWe e[WeQW, aV ² SUedRPiQaQWO\ WeVWeUQ ² 
SWaWeV aVSiUe WR PaiQWaiQ WheiU VWaWXV Rf beiQg OegiWiPaWe, hXPaQ UighWV UeVSecWiQg SWaWeV. 
ThXV, a dichRWRP\ beWZeeQ QaWiRQaO VecXUiW\ aQd Whe PaiQWeQaQce Rf adeTXaWe hXPaQ 
UighWV VWaQdaUdV e[iVWV aQd PXVW be cRQVideUed caUefXOO\. AV BeQMaPiQ FUaQNOiQ RQce Vaid, 
¶ThRVe ZhR ZRXOd giYe XS eVVeQWiaO LibeUW\ WR SXUchaVe a OiWWOe WePSRUaU\ SafeW\, deVeUYe 
QeiWheU LibeUW\ QRU SafeW\·.3 MRUeRYeU, Whe WhUeaW Rf WeUURUiVP iV SecXOiaU, aV Whe WRWaO 
QXPbeU Rf deaWhV WhaW UeVXOW fURP acWV Rf WeUURUiVP iV UeOaWiYeO\ ORZ ZheQ cRPSaUed WR 
RWheU hRPicide WROOV RU PeUeO\ URad WUaffic accideQWV.4 NRQeWheOeVV, Whe iPSOicaWiRQV Rf 
WeUURUiVP aQd iWV iQdiVcUiPiQaWe aWWacNV RQ ciWi]eQV aUe e[WUePeO\ daQgeURXV WR VRcieW\. 
ThXV, gRYeUQPeQWV WeQd WR iPSRVe VWUicW cRXQWeU-WeUURUiVP PeaVXUeV iQ RUdeU WR SURWecW Whe 
VafeW\ Rf WheiU ciWi]eQV. IW RXghW WR be eVVeQWiaO WhaW gRYeUQPeQWV dR QRW RYeU-UeacW Yia 
dUacRQiaQ PeaVXUeV aQd diVSURSRUWiRQaWeO\ OiPiW fXQdaPeQWaO fUeedRPV, Zhich iV Zh\ Whe 
EXURSeaQ CRXUW Rf HXPaQ RighWV iV aQ eVVeQWiaO VafegXaUd fRU OegiWiPaWe, dePRcUaWic 
SWaWeV. AccRUdiQgO\, Whe ECWHR VeUYeV WR SURWecW ciWi]eQV fURP Whe SRWeQWiaO daQgeU Rf 
MePbeU SWaWeV· eQcURachPeQW RQ iQdiYidXaO OibeUWieV, WhXV ZRUNiQg aV a WiQVWRQ SPiWh WR 
Whe ¶WhRXghW SROice·. 

ThiV SaSeU ZiOO aiP WR aQVZeU Whe TXeVWiRQ Rf ZheWheU Whe ECWHR WUeaWV WeUURUiVP 
eTXaOO\ WR RWheU cUiPiQaO affaiUV RU PaQageV cUiPeV ZiWh a WeUURUiVW eOePeQW XQdeU a 
VeSaUaWe OegaO VSheUe. Ne[W, WhURXgh aQaO\ViQg Whe iQWeUSOa\ beWZeeQ Whe ECWHR aQd Whe 
SWaWe SaUWieV, Whe TXeVWiRQ Rf hRZ Whe CRXUW haV aSSOied Whe SURSRUWiRQaOiW\ WeVW iQ RUdeU WR 
VWUiNe a baOaQce beWZeeQ VecXUiW\ aQd RWheU UighWV ZiOO be aVVeVVed. UOWiPaWeO\, WhiV ZiOO 
UeVXOW iQ aQ aQVZeU WR Whe fiQaO TXeVWiRQ: hRZ Whe ZaU agaiQVW WeUURUiVP haV affecWed Whe 
eQMR\PeQW Rf fXQdaPeQWaO UighWV Rf iQdiYidXaOV, aQd if Whe ECHR gXaUaQWeeV adeTXaWe 
SURWecWiRQ Rf hXPaQ UighWV.  

ThiV diVVeUWaWiRQ ZiOO fiUVWO\ Oa\ RXW Whe EXURSeaQ fUaPeZRUN fRU cRXQWeUiQg 
WeUURUiVP aQd aQaO\]e Whe Qeed fRU a VSeciaO V\VWeP fRU cRXQWeU-WeUURUiVP OegiVOaWiRQ. 
SecRQdO\, Whe SURSRUWiRQaOiW\ WeVW ZiOO be VcUXWiQi]ed b\ e[SOaiQiQg Whe e[WeQW WR Zhich 
SaUWicXOaU fXQdaPeQWaO fUeedRPV Rf Whe ECHR caQ be UeVWUicWed iQ Whe QaPe Rf QaWiRQaO 
VecXUiW\ dXe WR WhUeaWV Rf WeUURUiVP iQ WeVWeUQ SWaWeV. AV WR Whe PeWhRdRORg\, ECWHR caVe-
OaZ RQ Whe iQfUiQgePeQW Rf AUWicOeV 3, 8 aQd 15 ECHR ZiOO be aQaO\]ed dedXcWiYeO\, 
WhURXgh aVVeVViQg hRZ Whe ECWHR aSSOieV Whe SURSRUWiRQaOiW\ aQd QeceVViW\ UeTXiUePeQWV 
aQd ZheWheU WheVe aUe adeTXaWe VafegXaUdV. SXbVeTXeQWO\, ZheWheU Whe deURgaWiRQ cOaXVe 
XQdeU AUWicOe 15 ECHR XQdeUPiQeV aQd ZeaNeQV Whe VWUeQgWh Rf Whe afRUePeQWiRQed 
fUeedRPV ZiOO be diVcXVVed. LaVWO\, WhURXgh eQgagePeQW ZiWh ECWHR caVe OaZ, Whe 
ECWHR·V VWaQce RQ Whe dUacRQiaQ PeaVXUeV Rf VXUYeiOOaQce aQd VWRS-aQd-VeaUch iPSRVed 

 
2  MaUWha CUeQVhaZ, '´NeZµ YeUVXV ´OOdµ TeUURUiVP: IV WRda\¶V "QeZ" WeUURUiVP TXaOiWaWiYeO\ diffeUeQW 

fURP SUe-SeSWePbeU 11 "ROd" WeUURUiVP?' (2003) 10(1) PaOeVWiQe-IVUaeO JRXUQaO Rf PROiWicV, EcRQRPic aQd 
CXOWXUe 5²7; BUXce HRffPaQ, Inside Terrorism (CRORPbia UQiYeUViW\ PUeVV 2006) 242²246.  

3  LibeUW\ fXQd, ¶BeQMaPiQ FUaQNOiQ RQ Whe WUade Rff beWZeeQ eVVeQWiaO OibeUW\ aQd WePSRUaU\ VafeW\ (1775)· 
(Online Librar\ of Libert\, 25 FebUXaU\ 2020) <ROO.OibeUW\fXQd.RUg/TXRWeV/484> acceVVed 15 AXgXVW 2020. 

4  IQVWiWXWe fRU HeaOWh MeWUicV aQd EYaOXaWiRQ, 'ShaUe Rf deaWhV b\ caXVe, WRUOd' (Our World in Data, 2017) 
<RXUZRUOdiQdaWa.RUg/gUaSheU/VhaUe-Rf-deaWhV-b\-caXVe-2016> acceVVed 10 AXgXVW 2020; AQWhRQ\ 
CRUdeVPaQ, 'The CRPSaUaWiYe ThUeaW fURP TeUURUiVP CRPSaUed WR DUXg PRiVRQiQg, SXicide, TUaffic 
AccideQWV, aQd MXUdeU: 1999-2016' (Centre for Strategic & International 
Studies, 2018) <cViV.RUg/aQaO\ViV/cRPSaUaWiYe-WhUeaW-WeUURUiVP-cRPSaUed-dUXg-SRiVRQiQg-VXicide-WUaffic-
accideQWV-aQd-PXUdeU> acceVVed 10 AXgXVW 2020. 
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b\ Whe UK ZiOO be eYaOXaWed, WheUeb\ cXOPiQaWiQg ZiWh aQ aQVZeU WR Whe TXeVWiRQ Rf hRZ 
WeUURUiVP affecWV Whe eQMR\PeQW Rf hXPaQ UighWV. 

The UeVeaUch ZiOO be OiPiWed WR SaUWieV WR Whe ECHR, PaiQO\ Whe UK, aV WheVe 
cRXQWUieV aUe affecWed b\ ViPiOaU fRUPV Rf WeUURUiVP aQd aUe WheUefRUe cRPSaUabOe. The UK 
haV beeQ iPSOePeQWiQg QXPeURXV cRXQWeU-WeUURUiVP PeaVXUeV ViQce ¶The TURXbOeV· iQ 
NRUWheUQ IUeOaQd aQd haV cRQWiQXed WR dR VR fURP 9/11 RQZaUdV. CRQVeTXeQWO\, QXPeURXV 
OaQdPaUN ECWHR caVeV haYe beeQ deYiVed WhURXgh Whe UK·V MXdiciaO diaORgXe ZiWh Whe 
ECWHR. FXUWheUPRUe, hXPaQ UighWV aUe a cRQceUQ WR aOO ciWi]eQV iQ EXURSe, ZheWheU EU 
ciWi]eQV RU WhiUd cRXQWU\ QaWiRQaOV, WhXV Whe dePaUcaWiRQ OiQeV beWZeeQ ZheQ WR UeVWUicW 
fUeedRPV iQ Whe QaPe Rf QaWiRQaO VecXUiW\ aQd ZheQ QRW haV iPSOicaWiRQV RQ VRcieW\ aV a 
ZhROe.  

 
II. EXURSHDQ CRXQWHU THUURULVP FUDPHZRUN 
DefiQiQg aQ acWiRQ aV WeUURUiVP WUiggeUV VSeciaO UeSUeVViYe cRPSeWeQceV. HeQce, Whe WeUP 
RXghW WR be aV QaUURZ aV SRVVibOe.5 TeUURUiVP iV geQeUaOO\ defiQed aV a feaU-iQVSiUiQg PeWhRd 
Rf YiROeQce fRU SROiWicaO RU UeOigiRXV PRWiYeV, ZheUeb\ Whe geQeUaO SRSXOace, UaWheU WhaQ Whe 
diUecW YicWiPV, iV Whe PaiQ WaUgeW.6 The VcRSe Rf cRXQWeU-WeUURUiVP PeaVXUeV iV deWeUPiQed 
b\ acWV WhaW cRQVWiWXWe WeUURUiVP. AQ XQcOeaU XQiYeUVaO defiQiWiRQ Rf WeUURUiVP OeadV WR 
aPbigXiW\ iQ SUacWice, becaXVe defiQiQg Whe VcRSe Rf WeUURUiVP RffeQceV iV aW Whe diVcUeWiRQ 
Rf eYeU\ SWaWe.7 AQ e[aPSOe Rf VXch MX[WaSRViQg YieZV iV Whe SeUceSWiRQ Rf OVaPa biQ 
LadeQ, ZhR ZaV iQiWiaOO\ VeeQ aV a fUeedRP fighWeU b\ Whe USA dXUiQg Whe UeViVWaQce Rf Whe 
SRYieW RccXSaWiRQ Rf AfghaQiVWaQ, afWeUZaUdV a WeUURUiVW RQce he had becRPe XQfaYRUabOe 
WR Whe USA.8  

SWigPaWi]iQg aQ acW RU a gURXS iQ OighW Rf WeUURUiVP haV Whe abiOiW\ WR deOegiWiPi]e 
WheP, dXe WR Whe QegaWiYe cRQQRWaWiRQV Rf WeUURUiVP iPSO\iQg a PRUaO aQd VRciaO MXdgPeQW. 
The OacN Rf a defiQiWiRQ aOORZV fRU SeMRUaWiYeV VXUURXQdiQg aOOeged WeUURUiVWV, WhXV a baWWOe 
fRU OegiWiPac\ beWZeeQ gRYeUQPeQW aQd WeUURUiVW gURXSV ePeUgeV. UOWiPaWeO\, WhiV ZaU caQ 
RSeQ iWVeOf WR RSSRUWXQiVP, aWWUibXWabOe WR Whe XQceUWaiQW\ UeYROYiQg aURXQd Whe WeUP.9 
TheUefRUe, iW iV UeOeYaQW WR aVVeVV ZheWheU a haUPRQi]ed defiQiWiRQ iV achieYabOe iQ RUdeU WR 
UeaS Whe beQefiWV Rf beWWeU cRRSeUaWiRQ aQd cRPPXQicaWiRQ iQ Whe gORbaO fighW agaiQVW 
WeUURUiVP. MRUeRYeU, SWaWeV· MXdiciaO eQfRUcePeQW ZRXOd beQefiW gUeaWO\, dXe WR Whe VeQVe 
Rf UaSSURchePeQW aQd haUPRQi]aWiRQ WhaW ZRXOd be eQabOed WhURXgh a XQified defiQiWiRQ. 
MRUeRYeU, Whe OacN Rf a defiQiWiRQ OeadV WR a TXagPiUe fRU OegaO ceUWaiQW\ aQd QRQ-
UeWURacWiYiW\, bRWh SUiQciSOeV beiQg eVVeQWiaO WR a dePRcUaWic SWaWe XQdeU Whe UXOe Rf OaZ.10 
The iVVXeV VXUURXQdiQg nulla poena sine lege ZRXOd be VROYed, WhURXgh a XQiYeUVaO defiQiWiRQ 
eQabOiQg Whe fRUeVeeabOe aSSOicaWiRQ Rf aQWi-WeUURUiVP OaZV b\ VeSaUaWiQg a OegaO PeaQiQg 
fURP a SROiWicaO cRQceSW. MRUeRYeU, fRU Whe VaNe Rf faiUQeVV, iW iV QRW SOaXVibOe WR aOORZ Whe 
defiQiWiRQ Rf WeUURUiVP WR be aW Whe diVcUeWiRQ Rf SWaWeV· XQiOaWeUaO iQWeUSUeWaWiRQV.11 The QRQ-
e[iVWeQW, XQiYeUVaO, OegaOO\ cRdified defiQiWiRQ Rf WeUURUiVP OeadV WR Whe SRVVibiOiW\ Rf 

 
5  Ma[ HiOO, The Terrorism Acts In 2017 (APS GURXS 2018) 131. 
6  AOe[ SchPid aQd AObeUW JRQgPaQ, Political Terrorism (TUaQVacWiRQ PXbOiVheUV 1987) 28. 
7  ChUiVWiaQ WaOWeU, 'TeUURUiVP', Ma[ Planck Enc\clopaedia of Public International Law (2011) 

<RSiO.RXSOaZ.cRP/YieZ/10.1093/OaZ:eSiO/9780199231690/OaZ-9780199231690-
e999?SUd=EPIL> acceVVed 3 JXQe 2019. 

8  SaPi ZeidaQ, 'DeVSeUaWeO\ SeeNiQg DefiQiWiRQ: The IQWeUQaWiRQaO CRPPXQiW\·V QXeVW fRU IdeQWif\iQg Whe 
SSecWeU Rf TeUURUiVP' (2004) 36(3) CRUQeOO IQWeUQaWiRQaO LaZ JRXUQaO 491²492. 

9  BeQ SaXO, Defining Terrorism in International Law (O[fRUd UQiYeUViW\ PUeVV 2006) 3. 
10  ibid 46. 
11  BeQ SaXO, ¶DefiQiQg ´TeUURUiVPµ WR PURWecW HXPaQ RighWV· iQ D SWaiQeV (ed), Interrogating the War on 

Terror: Interdisciplinar\ Perspective (CaPbUidge SchROaUV PXbOiVhiQg 2007) 190²210.  
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PiVXViQg Whe WeUP WhURXgh SROiWici]iQg iW WR eQcRPSaVV QRQ-WeUURUiVW acWV, WhXV XQdeUPiQiQg 
Whe UighWV Rf ciWi]eQV iQ RUdeU WR cXUb VXch acWiYiWieV. 

TR VROYe Whe iVVXe Rf a QRQ-haUPRQi]ed defiQiWiRQ Rf WeUURUiVP, Whe PaUOiaPeQWaU\ 
AVVePbO\ Rf Whe CRXQciO Rf EXURSe, Zhich RYeUVeeV Whe EXURSeaQ CRXUW RQ HXPaQ RighWV, 
cRQVWUXed a bURad defiQiWiRQ Rf WeUURUiVP VWaWiQg WhaW iW iV: 

 
aQ\ RffeQce cRPPiWWed b\ iQdiYidXaOV RU gURXSV UeVRUWiQg WR YiROeQce RU WhUeaWeQiQg WR XVe 
YiROeQce agaiQVW a cRXQWU\, iWV iQVWiWXWiRQV, iWV SRSXOaWiRQ iQ geQeUaO RU VSecific iQdiYidXaOV 
Zhich, beiQg PRWiYaWed b\ VeSaUaWiVW aVSiUaWiRQV, e[WUePiVW ideRORgicaO cRQceSWiRQV, 
faQaWiciVP RU iUUaWiRQaO aQd VXbMecWiYe facWRUV, iV iQWeQded WR cUeaWe a cOiPaWe Rf WeUURU 
aPRQg RfficiaO aXWhRUiWieV, ceUWaiQ iQdiYidXaOV RU gURXSV iQ VRcieW\, RU Whe geQeUaO SXbOic.12  
 

MRUeRYeU, AUWicOe 1 Rf Whe EXURSeaQ CRXQciO CRPPRQ PRViWiRQ RQ Whe aSSOicaWiRQ Rf 
VSecific PeaVXUeV WR cRPbaW WeUURUiVP13 cOaiPV WhaW a haUPRQi]ed defiQiWiRQ RSeUaWeV aV a 
beQchPaUN fRU cRRSeUaWiRQ beWZeeQ dRPeVWic gRYeUQPeQWV,14 \eW fROORZV Whe UN·V 
aSSURach Rf baQQiQg aQ e[WeQViYe OiVW Rf iOOegaO cRQdXcW.15  

The aSSURach WaNeQ b\ Whe ECWHR iV UaWheU diVWaQW, aV iW iV SUedRPiQaQWO\ OefW fRU 
QaWiRQaO gRYeUQPeQWV WR eQVXUe VecXUiW\. NRQeWheOeVV, Whe CRXQciO Rf EXURSe VeeNV WR 
haUPRQi]e WeUURUiVP SUeYeQWiRQ PeWhRdV iQ RUdeU WR iPSURYe efficieQc\ iQ deaOiQg ZiWh Whe 
gORbaO WhUeaW Rf WeUURUiVP. The EXURSeaQ AUUeVW WaUUaQW iV a SUiPe aUcheW\Se Rf EXURSeaQ 
XQiW\, iQYROYiQg MePbeU SWaWeV ZRUNiQg iQ haUPRQ\ WR SURVecXWe WeUURUiVWV WhURXghRXW 
WheiU WeUUiWRUieV. AUWicOe 1 Rf Whe CRXQciO Rf EXURSe CRQYeQWiRQ RQ Whe PUeYeQWiRQ Rf 
TeUURUiVP SURhibiWV a PXOWiWXde Rf RffeQceV aQQe[ed WheUeWR Zhich haYe beeQ eVWabOiVhed 
WhURXgh iQWeUQaWiRQaO WUeaWieV.16 The CRQYeQWiRQ aiPV WR VWUeQgWheQ MePbeU SWaWeV iQ 
SUeYeQWiQg WeUURUiVP WhURXgh cUiPiQaOi]iQg SaUWicXOaU acWV WhaW Pa\ faOO ZiWhiQ Whe aPbiW 
Rf WeUURUiVW RffeQceV, fRU e[aPSOe SXbOic SURYRcaWiRQ aQd UecUXiWPeQW.17 BeVideV WhiV, 
QaWiRQaO SUeYeQWiRQ SROicieV aQd e[iVWiQg e[WUadiWiRQ aUUaQgePeQWV aUe WR be UeiQfRUced.18 
The CRQYeQWiRQ haV beeQ UaWified b\ 40 MePbeU SWaWeV,19 aQd becRPeV aSSOicabOe ZheQ 
WheUe iV aQ iQWeUQaWiRQaO diPeQViRQ WR a UeOeYaQW ViWXaWiRQ, WheUeb\ aVViVWiQg e[WUadiWiRQV 
aQd Whe EXURSeaQ fighW agaiQVW WeUURUiVP.20 The CRQYeQWiRQ XWiOi]eV Whe cRQceSW Rf 
cRPPiVViRQ Rf aQ acW fRU Whe SXUSRVe Rf cRPPiWWiQg a WeUURUiVW RffeQce, WheUeb\ RUdiQaU\ 
acWV caQ be XQOaZfXO if cRPPeQced fRU Whe SXUSRVe Rf a WeUURUiVW acW. E[aPSOeV Rf WhiV aUe 
AUWicOe 5, cRQceUQiQg SXbOic SURYRcaWiRQ WR cRPPiW a WeUURUiVW RffeQce, aQd AUWicOe 7, 
SURYidiQg iQVWUXcWiRQ fRU Whe SXUSRVe Rf caUU\iQg RXW WeUURUiVW acWV.21 NeYeUWheOeVV, PeUeO\ 
UeO\iQg RQ e[iVWiQg VecWRUaO cRQYeQWiRQV fRU a defiQiWiRQ Rf WeUURUiVP OeaYeV hROeV WhURXgh 

 
12  CRXQciO Rf EXURSe, ¶EXURSeaQ dePRcUacieV faciQg XS WR WeUURUiVP· PaUOiaPeQWaU\ AVVePbO\ 

RecRPPeQdaWiRQ 1426 (1999) SaUa 5. 
13  CRXQciO CRPPRQ PRViWiRQ Rf 27 DecePbeU 2001 RQ Whe aSSOicaWiRQ Rf VSecific PeaVXUeV WR cRPbaW 

WeUURUiVP [2001] OJ 2 344/93. 
14  ReSOaciQg CRXQciO FUaPeZRUN DeciViRQ 2002/475/JHA Rf 13 JXQe 2002 RQ CRPbaWiQg TeUURUiVP [2002] 

L 164/3 aQd aPeQdiQg CRXQciO DeciViRQ 2005/671/JHA Rf 20 SeSWePbeU 2005 RQ Whe e[chaQge Rf 
iQfRUPaWiRQ aQd cRRSeUaWiRQ cRQceUQiQg WeUURUiVW RffeQceV [2005] L 253/22 aUW 1. 

15  ibid aUW 3. 
16  CRXQciO Rf EXURSe CRQYeQWiRQ RQ Whe PUeYeQWiRQ Rf TeUURUiVP (adRSWed 16 Ma\ 2005, eQWeUed iQWR fRUce 

1 JXQe 2007) CETS NR. 196. 
17  ibid aUW 5. 
18  ibid aUW 17. 
19  ibid. 
20  AdUiaQ HXQW, 'The CRXQciO Rf EXURSe CRQYeQWiRQ RQ Whe PUeYeQWiRQ Rf TeUURUiVP' (2006) 12(4) EXURSeaQ 

PXbOic LaZ 605. 
21  ibid 610. 
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Zhich acWV Zhich haYe QRW beeQ baQQed e[SOiciWO\, \eW haYe a WeUURUiVW iQWeQWiRQ, caQ faOO. 
The UeaVRQ fRU WhiV iV WR eQVXUe WhaW Whe CRQYeQWiRQ dReV QRW cRQfOicW ZiWh RWheU WUeaWieV, 
QRU MePbeU SWaWeV· RZQ defiQiWiRQV. IQ WhiV Za\, Whe acquis Rf e[iVWiQg OegiVOaWiRQ iV 
PaiQWaiQed. YeW, ViPXOWaQeRXVO\, Whe CRQYeQWiRQ SURYideV OegaO baVeV fRU SRWeQWiaO 
WeUURUiVW acWiRQV.22  

ThaW beiQg Vaid, SWaWeV aUe UeTXiUed WhURXgh UQiWed NaWiRQV SecXUiW\ CRXQciO 
(UNSC) ReVROXWiRQ 1373, SXUVXaQW WR 9/11, WR XWiOi]e QaWiRQaO OegiVOaWiRQ iQ RUdeU WR 
cRPbaW WeUURUiVP gORbaOO\.23 FRU WhiV UeaVRQ, AUWicOe 1 Rf Whe UQiWed KiQgdRP·V TeUURUiVP 
AcW 2000,24 RQ Whe iQWeUSUeWaWiRQ Rf WeUURUiVP, ZaV adMXVWed b\ Whe TeUURUiVP AcW 2006 WR 
iQcOXde WhUeaWV RU XVeV Rf WeUURUiVP agaiQVW iQWeUQaWiRQaO gRYeUQPeQWaO RUgaQi]aWiRQV.25 
DeVSiWe Whe ReVROXWiRQ RbOigiQg SWaWeV WR WaNe acWiRQ, ZiWhRXW a cRQcUeWe aQd gORbaO 
defiQiWiRQ Rf WeUURUiVP, SWaWeV VWiOO haYe OeeZa\ WR OegiVOaWe RQ WeUURUiVP, Zhich caQ aOORZ 
WheP WR PaQXfacWXUe daQgeURXVO\ YagXe defiQiWiRQV WheUeRf. TheUeb\, acWiYiWieV WhaW aUe 
cRQVideUed WR be QRUPaO VXch aV SaiQWbaOOiQg,26 RU RZQiQg SOaQW feUWiOi]eU,27 caQ Oead WR 
cRQYicWiRQV fRU Whe RffeQceV Rf WUaiQiQg fRU WeUURUiVP RU RZQiQg WeUURUiVW PaWeUiaOV. OQ Whe 
RWheU haQd, Whe VePaQWicV Rf WeUURUiVP haYe chaQged WhURXgh WiPe aV SWaWeV aQd 
RUgaQi]aWiRQV haYe aWWePSWed WR cRQVWUXcW a fiWWiQg defiQiWiRQ WR diVWiQgXiVh WeUURUiVP fURP 
RUdiQaU\ cUiPiQaO YiROeQce. DXe WR Whe VWUXggOe Rf cRiQiQg a YaOXe-QeXWUaO iQWeUQaWiRQaO 
defiQiWiRQ, Whe EXURSeaQ CRQYeQWiRQ RQ HXPaQ RighWV RSWV WR XVe a UQiWed NaWiRQV-eVTXe 
VecWRUaO aSSURach, WheUeb\ baQQiQg aQ e[haXVWiYe OiVW Rf actus rei,28 Zhich PaNeV a cRQciVe 
defiQiWiRQ RQ WeUURUiVP UedXQdaQW.29 TheUefRUe, Whe ECWHR, aV ZeOO aV Whe EXURSeaQ UQiRQ, 
VeeP WR be cRQWeQW ZiWh SURhibiWiQg VeYeUaO cRPPiVViRQV Rf RffeQceV, Zhich aYRidV Whe 
Qeed WR VXbMecWiYeO\ cRQdePQ a gURXS.30 The Qe[W VecWiRQ VhaOO aQaO\]e hRZ Whe ECWHR 
WUeaWV WeUURUiVP aQd aQVZeU Whe TXeVWiRQ Rf ZheWheU Whe ECWHR cRQVideUV WeUURUiVP WR faOO 
ZiWhiQ Whe aPbiW Rf RUdiQaU\ cUiPe RU XQdeU a VSeciaO V\VWeP. 

 
III. TKH NHFHVVLW\ RI AQWL-WHUURULVP LDZV 
 LOR\d aUgXeV WhaW a ¶cUiPe PRdeO· iV Whe RSWiPaO Za\ Rf fighWiQg WeUURUiVP, aV SWaWeV VhRXOd 
RSW WR WUeaW WeUURUiVWV aV cORVeO\ WR RUdiQaU\ cUiPiQaOV aV SRVVibOe iQ RUdeU WR aYRid Whe 
aOieQaWiRQ Rf SaUWicXOaU PiQRUiWieV WhURXgh ViQgOiQg WheP RXW aV SUiPe SeUSeWUaWRUV Rf 
WeUURUiVW RffeQceV.31 IQ VR faU aV SRVVibOe, Whe SWaWe RXghW QRW WR XVe a VSeciaO V\VWeP WR 
cRPbaW WeUURUiVP, aV WhiV VhRZV ZeaNQeVV iQ Whe RUdiQaU\ cUiPiQaO SURcedXUe iQ deaOiQg 

 
22  ibid 10. 
23  UNSC ReV 1373 (28 SeSWePbeU 2001) UN DRc S/ReV/1373. 
24  TeUURUiVP AcW 2000, V1. 
25  TeUURUiVP AcW 2006, V 34. 
26  PUeVV AVVRciaWiRQ, 'BUicNOa\eU cRQYicWed Rf WU\iQg WR MRiQ IViV afWeU WUaiQiQg aW SaiQWbaOO ceQWUe' (The 

Guardian, 15 DecePbeU 2016) <WhegXaUdiaQ.cRP/XN-QeZV/2016/dec/15/bUicNOa\eU-cRQYicWed-Rf-WU\iQg-
WR-MRiQ-iViV-afWeU-WUaiQiQg-aW-SaiQWbaOO-ceQWUe> acceVVed 3 JXQe 2019. 

27  NaWiRQaO CRXQWeU TeUURUiVP SecXUiW\ Office, ¶SecXUe \RXU feUWiOi]eU· (GovUK, 24 NRYePbeU 2014) < 
<gRY.XN/gRYeUQPeQW/SXbOicaWiRQV/VecXUe-\RXU-feUWiOiVeU/VecXUe-\RXU-feUWiOiVeU> acceVVed 15 AXgXVW 
2020. 

28  CheUif BaVViRXQi, A Polic\-oriented Inquir\ of ¶International Terrorism' Legal Responses to International 
Terrorism: US Procedural Aspects (MaUWiQXV NiMhRff PXbOiVheUV 1988) 15²16. 

29  TeUU\ DaYiV, Human rights and the fight against terrorism (CRXQciO Rf EXURSe PXbOiVhiQg 2005) 13²15. 
30  ibid. 
31  LOR\d BeUZicN, Inquir\ into terrorism legislation (CP 3420, 1996) SaUa 3. 
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ZiWh gRYeUQPeQW WhUeaWV.32 CUiPiQaO OaZ haV Whe TXiQWeVVeQWiaO SXUSRVe Rf SUeYeQWiQg 
fRUbiddeQ cRQdXcW, decOaUiQg ceUWaiQ cRQdXcW iOOegaO aQd e[SUeVViQg VRciaO cRQdePQaWiRQ 
WRZaUdV cUiPeV. ThiV haV a VigQificaQW UeOeYaQce WR WeUURUiVP, dXe WR Whe V\PbROic YaOXe Rf 
cUiPiQaOi]iQg WeUURUiVW acWV iQ RUdeU fRU gRYeUQPeQWV WR gaiQ SRSXOaU VXSSRUW WhURXgh 
eQVXUiQg Whe VafeW\ Rf WheiU ciWi]eQV. CUeaWiQg aQWi-WeUURUiVP OaZV iQ WiPeV Rf WeUURUiVW WhUeaWV 
iV aQ eaV\ ZiQ fRU a gRYeUQPeQW ZheQ iW cRPeV WR RbWaiQiQg YRWeUV, aV iW VhRZV WhaW Whe 
gRYeUQPeQW iV SURWecWiQg iWV SeRSOe. ThURXgh cUiPiQaOi]iQg WeUURUiVP, Whe PeVVage WhaW 
WeUURUiVP iV aQ abhRUUeQW cUiPe iV dePRQVWUaWed WR Whe SXbOic aQd heOSV VhaSe a cRPPXQaO 
SXbOic UeSXgQaQce WRZaUdV WeUURUiVW gURXSV aQd WheiU aVSiUaWiRQV.33 AV a cRQVeTXeQce Rf 
WUeaWiQg WeUURUiVWV aQd cUiPiQaOV aOiNe, Whe\ becRPe cRQdePQed ZhiOVW Whe gRYeUQPeQW·V 
aXWhRUiW\ becRPeV OegiWiPi]ed. DePRcUaWic YaOXeV, VXch aV SXbOic WUiaOV, UeVXOW iQ MXVWice 
beiQg VeeQ WR be dRQe, aV ZeOO aV WUXVW iQ Whe SWaWe·V abiOiW\ WR SURWecW iWV SRSXOaWiRQ. ChecNV 
aQd baOaQceV heOS WR gXaUaQWee WhaW Whe gXiOW\ aUe cRQYicWed, ZhiOVW PaiQWaiQiQg a high 
VWaQdaUd Rf hXPaQ UighWV, aV abaQdRQiQg UighWV iQ Whe SXUVXiW Rf VafeW\ ZRXOd fiQaOO\ Oead 
WR Whe ORVV Rf bRWh.34 TheUefRUe, VRPe UiVNV aUe ZRUWhZhiOe fRU Whe eQMR\PeQW Rf OibeUW\.35  

The d\ad Rf Whe IVOaP-WeVW haV eQdXUed PRUe NiOOiQgV WhaQ aQ\ RWheU SaiUV Rf 
ciYiOi]aWiRQV acURVV Whe gORbe.36 TheUefRUe, WheUe iV aQ aVVXPSWiRQ WhaW a WUade-Rff beWZeeQ 
ciYiO OibeUWieV aQd Whe UiVN Rf WeUURUiVW aWWacNV e[iVWV. ThiV OeadV WR Whe iQWeUSUeWaWiRQ WhaW 
OibeUaO dePRcUacieV PXVW cUeaWe a WUade-Rff beWZeeQ ciYiO OibeUWieV aQd QaWiRQaO VecXUiW\. OQ 
Whe RWheU haQd, iQ a dePRcUaWic VRcieW\, ciWi]eQV gUaQW Whe SWaWe cRPSeWeQceV aQd 
OegiWiPac\ RQO\ WR Whe e[WeQW WhaW RUdeU aQd Seace aUe gXaUaQWeed. TheUefRUe, e[ceVViYe 
fRUce b\ Whe SWaWe Pa\ eQcRXUage ciWi]eQV WR UeWaOiaWe iQ RSSRViWiRQ aQd PRUe ¶UebeOV· WR 
ePeUge.37 MRUeRYeU, ZheQ a SWaWe begiQV WR eYROYe fURP PeUeO\ iQfUiQgiQg dePRcUaWic 
SaUWiciSaWiRQ WR Sh\VicaO haUP iQ Whe VeQVe Rf WRUWXUe aQd VXPPaU\ e[ecXWiRQV, a 
MXVWificaWiRQ fRU UebeO gURXSV WR UeVRUW WR YiROeQce iV cUeaWed aV hXPaQ VecXUiW\ UighWV haYe 
beeQ YiROaWed.38 CRQVeTXeQWO\, iPSOePeQWiQg a hXPaQ UighWV baVed aSSURach WR cRPbaWiQg 
WeUURUiVP dReV QRW OeaYe a cRXQWU\ PRUe SURQe WR WhUeaWV; iW VWUeQgWheQV Whe UXOe Rf OaZ 
ZhiOVW hiQdeUiQg Whe UecUXiWPeQW Rf fXUWheU aOieQaWed iQdiYidXaOV WR WeUURUiVW gURXSV.39 DXe 
WR WhiV, SWaWeV PXVW aYRid XViQg dUacRQiaQ PeaVXUeV aQd UaWheU aWWePSW WR faiUO\ SURVecXWe 
aQd WU\ accXVed SeUSeWUaWRUV WR eQVXUe WhaW Whe LOR\d SUiQciSOe,40 NeeSiQg cRXQWeU-WeUURUiVP 
OaZ aV ViPiOaU WR RUdiQaU\ cUiPiQaO OaZ aV SRVVibOe, iV UeVSecWed.41  

 
32  IQ cRQWUaVW, Whe ¶ZaU PRdeO· ZRXOd cRQVideU Whe ZaU agaiQVW WeUURUiVP WR be aQ aUPed cRQfOicW, WhXV 

SRWeQWiaOO\ PaNiQg WeUURUiVWV cRPbaWaQWV faOOiQg XQdeU Whe GeQeYa CRQYeQWiRQV. AV a UeVXOW, SWaWeV ZRXOd 
be SeUPiWWed WR ePSOR\ PiOiWaU\ QeceVViW\ XQWiO VXbPiVViRQ Rf Whe eQeP\, OeadiQg WR Whe SRWeQWiaO Rf 
cROOaWeUaO daPage. AORQgVide Whe daQgeUV Rf ciYiOiaQ Oife, hXPaQ UighWV caQ be eaViO\ iQfUiQged dXe WR Whe 
SWaWe beiQg abOe WR PaNe aQ eaV\ cOaiP fRU a VWaWe Rf QaWiRQaO ePeUgeQc\. 

33  Dia]-PaQiagXa, Negotiating terrorism: The negotiation d\namics of four UN counter-terrorism treaties (UQiYeUViW\ 
Rf NeZ YRUN 2008) 41.  

34  TRdd LaQdPaQ, ¶IPPiQeQce aQd PURSRUWiRQaOiW\: The US aQd UK ReVSRQVeV WR GORbaO TeUURUiVP· 
(2007) 38(1) CaOifRUQiaQ WeVWeUQ IQWeUQaWiRQaO JRXUQaO 106. 

35  COiYe WaONeU, The Ashgate Research Companion to Political Violence: Human Rights and Counterterrorism in the 
UK (AVhgaWe PXbOiVhiQg LiPiWed 2012)10. 

36  EUic NeXPa\eU aQd ThRPaV PO�PSeU, ¶IQWeUQaWiRQaO WeUURUiVP aQd Whe cOaVh Rf ciYiOi]aWiRQV· (2009) 39(4) 
BUiWiVh JRXUQaO Rf PROiWicaO ScieQce 728²734. 

37  LaQdPaQ (Q 30) 85. 
38  RhRQda CaOOaZa\ aQd JXOie HaUUeOVRQ-SWeSheQV, ¶TRZaUd a TheRU\ Rf TeUURUiVP: HXPaQ SecXUiW\ aV a 

DeWeUPiQaQW Rf TeUURUiVP· (2006) 29(8) SWXdieV iQ CRQfOicW & TeUURUiVP 778. 
39  LaQdPaQ (Q 30) 78. 
40  BeUZicN (Q 27). 
41  COiYe WaONeU, The Ashgate Research Companion to Political Violence: Human Rights and Counterterrorism in the 

UK (AVhgaWe PXbOiVhiQg LiPiWed 2012) 10. 



96      GroJIL 8(1) (2020), 90-109 

NeYeUWheOeVV, iQ UeaOiW\, VRPe VSeciaO SRZeUV Rf aUUeVW aUe Qeeded, aV Whe gUaYe 
cRQVeTXeQceV Rf WeUURUiVP aUe a UiVN QeiWheU Whe SXbOic QRU SROice caQ beaU WR WaNe.42 IQ 
addiWiRQ, diffeUeQW SWaWeV aQd WheiU iQhabiWaQWV YaOXe VafeW\ WR aOWeUiQg e[WeQWV. IQ SaUWicXOaU, 
cRXQWUieV OiYiQg iQ Whe SUeVeQce Rf gUeaWeU WeUURUiVW WhUeaWV SeUPiW hXPaQ UighWV YiROaWiRQV 
PRUe eaViO\ aV QeceVVaU\ WR cRPbaW WeUURUiVP PRUe effecWiYeO\. DRgPaWicaOO\, Whe MXdiciaU\ 
cRQWUaYeQeV Whe e[ecXWiYe RU OegiVOaWiYe deciViRQ PaNeUV WR SUeVeUYe cRQVWiWXWiRQaOO\ 
SURWecWed UighWV. HRZeYeU, iQ WiPeV Rf ePeUgeQc\, cRXUWV RfWeQ VideVWeS iVVXeV iQ RUdeU WR 
aYRid cRQfOicW ZiWh Whe gRYeUQPeQWaO bUaQcheV, WheUeb\ caSiWXOaWiQg OegiWiPac\.43 AQ 
e[aPSOe Rf WhiV ZaV dXUiQg ¶The TURXbOeV·, ZheUe QXPeURXV cReUced cRQfeVViRQV ZeUe XVed 
iQ cRXUW. DXe WR Whe VWaWe Rf ePeUgeQc\, Whe cRXUWV deePed Whe gRYeUQPeQW WR be PRUe 
VXiWabOe aW UiVN aVVeVVPeQW, eYeQ WhRXgh WhiV iV debaWabOe aV Whe MXdiciaU\ iV QRW iQfOXeQced 
b\ Whe SRSXOace.44 AV a cRQVeTXeQce WheUeRf, Whe ECWHR becRPeV aQ iPSRUWaQW bRd\ Rf 
MXdiciaO RYeUVighW, Zhich caQ VWeS iQ iQ caVeV ZheUe dRPeVWic cRXUWV faiO WR SURWecW hXPaQ 
UighWV.  

SiQce Whe 1998 HXPaQ RighWV AcW,45 UK cRXUWV haYe beeQ gUaQWed Whe 
XQSUecedeQWed abiOiW\ WR UePaUN RQ, \eW QRW YRid, SURYiViRQV YiROaWiQg Vaid AcW. 
NRQeWheOeVV, cRXUWV dR QRW RSeUaWe ZiWhiQ aQ iVROaWed YacXXP, aV Whe\ WRR aUe VXbMecW WR 
Whe feaU iQVWiOOed WhURXgh WeUURUiVW WhUeaWV aQd WhXV aUe QRW eQWiUeO\ RbMecWiYe ZheQ UefOecWiQg 
aQd MXdgiQg XSRQ Whe OegiVOaWXUe·V deciViRQ PaNiQg. DXUiQg WiPeV Rf QaWiRQaO ePeUgeQc\, 
Whe trias politica VXffeUV aV a cRQVeTXeQce Rf Whe WhUeaW aW haQd. FRU iQVWaQce, BUiWiVh cRXUWV 
gaYe abXQdaQW, SeUhaSV eYeQ e[ceVViYe, OeeZa\ WR cRXQWeU-WeUURUiVP SROicieV aQd 
cRPSeWeQceV agaiQVW NRUWheUQ IUiVh UebeOV, eYeQ aOORZiQg OaZ eQfRUcePeQW RfficeUV WR 
¶VhRRW WR NiOO.·46 NRWabO\, LRUd BiQghaP aVVeUWed WhaW ViQce Whe eQWU\ iQWR fRUce Rf Whe 
HXPaQ RighWV AcW, cRXUWV haYe Whe fXQcWiRQ Rf XShROdiQg Whe UXOe Rf OaZ iQ hXPaQ UighWV 
caVeV, WheUeb\ SRVVeVViQg Whe SUeURgaWiYe WR iQdeSeQdeQWO\ iQWeUSUeW aQd aSSO\ Whe OaZ, aV 
WhiV iV a TXiQWeVVeQWiaO chaUacWeUiVWic Rf Whe PRdeUQ dePRcUaWic SWaWe.47 

TeUURUiVP eQWaiOV a XQiTXeO\ daQgeURXV WhUeaW WR VRYeUeigQ SWaWeV, eVSeciaOO\ 
dePRcUaWic RQeV, dXe WR Whe SWaWe QR ORQgeU haYiQg a PRQRSRO\ RYeU Whe XVe Rf fRUce.48 
ThiV VWUXggOe RYeU Whe OegiWiPaWe XVe Rf fRUce haV UeVXOWed iQ QXPeURXV cRXQWUieV WXUQiQg WR 
Whe OegaO dRcWUiQe Rf SURSRUWiRQaOiW\, Zhich iV eVVeQWiaO ZheQ cUeaWiQg, aV ZeOO aV 
iPSOePeQWiQg, cRXQWeU-WeUURUiVP PeaVXUeV. AccRUdiQgO\, Whe iQfUiQgePeQW Rf hXPaQ UighWV 
RXghW WR be QR gUeaWeU WhaQ ZhaW iV QeceVVaU\ WR SUeYeQW WeUURUiVW aWWacNV. TheUefRUe, 
dRPeVWic EXURSeaQ cRXUWV VWUiYe WR fXQcWiRQ aV gXaUdiaQV Rf Whe UXOe Rf OaZ aQd WR fiQd Whe 
iQWUicaWe baOaQce beWZeeQ VecXUiW\ aQd hXPaQ UighWV. TeUURUiVW WhUeaWV Oead WR SUiPaU\ aQd 
VecRQdaU\ YicWiPV. HRZeYeU, ciYiOiaQV VhRXOd QRW be YicWiPV Rf cRXUWV aOORZiQg Whe RYeU-
UeVWUicWiRQ Rf WheiU UighWV.49 TeUURUiVW RffeQceV diffeU fURP RUdiQaU\ cUiPiQaO acWiYiWieV, iQ Whe 
VeQVe WhaW Whe\ aUe SXQiVhabOe fURP WheiU PeUe cRPPeQcePeQW aQd WhURXgh Whe facW WhaW 
Whe\ aUe SROiWicaOO\ PRWiYaWed. IQ RWheU ZRUdV, acWV Zhich aUe SUeSaUaWRU\ WR a WeUURUiVW 
cUiPe aUe aOUead\ SXQiVhabOe, Zhich iV QRW Whe caVe iQ RUdiQaU\ cUiPiQaO OaZ. FRU e[aPSOe, 
RUdiQaU\ EQgOiVh cUiPiQaO OaZ50 VWaWeV WhaW aQ acW haV WR be ¶PRUe WhaQ PeUeO\ SUeSaUaWRU\· 

 
42  DaYid AQdeUVRQ, The Terrorism Acts in 2011 (The SWaWiRQaU\ Office LiPiWed 2012) 133. 
43  MaU\ VROcaQVeN, Courts and Terrorism: Lessons Learned (CaPbUidge UQiYeUViW\ PUeVV 2011) 227. 
44  ibid 228. 
45  HXPaQ RighWV AcW 1998. 
46  VROcaQVeN (Q 39) 230. 
47  A and others v Secretar\ of State for the Home Department [2004] UKHL 56, [2005] 2 WLR 87 [42]. 
48  Ma[ WebeU, Weber's Rationalism and Modern Societ\ (PaOgUaYe BRRNV 2015) 131. 
49  VROcaQVeN (Q 39) 233. 
50  CUiPiQaO AWWePSWV AcW 1981.  
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iQ RUdeU WR cRQVWiWXWe aQ RffeQce.51 The UeaVRQiQg behiQd WhiV iV Whe haUP SUiQciSOe. AV WheUe 
iV a WhUeaW WR a SeUVRQ·V VecXUiW\ ZheQ a cUiPe iV aWWePSWed, fURP a XWiOiWaUiaQ VWaQdSRiQW 
aQ iQdiYidXaO ZhR aWWePSWV WR cRPPiW a cUiPe iV daQgeURXV, aQd WhXV PXVW be SXQiVhed aV 
a deWeUUeQW WR WhePVeOYeV aQd RWheUV.52 HRZeYeU, caUefXO cRQVideUaWiRQ PXVW be giYeQ WR 
Whe PaiQWeQaQce Rf hXPaQ UighWV ZheQ VeeNiQg WR cRQYicW WeUURUiVWV, aV PeaVXUeV WhaW aUe 
WRR faU-UeachiQg caQ be cRXQWeUSURdXcWiYe b\ cUeaWiQg PRUe aOieQaWiRQ ZiWhiQ VRcieW\ aQd 
WhXV aQ iQcUeaVe iQ Whe QXPbeU Rf WeUURUiVW UecUXiWV. MRdeUQ WeUURUiVWV XWiOi]e aQ[ieW\ iQ 
RUdeU WR VWiPXOaWe SROiWiciaQV WR RYeU-UeacW, WhXV caXViQg Whe Vide-effecW Rf diVcUiPiQaWiRQ 
aQd aOieQaWiRQ Rf SaUWicXOaU gURXSV. MRdeUQ WeUURUiVWV aUe deePed WR haYe a diYiQe 
PRWiYaWiRQ fRU WheiU acWV.53 HRZeYeU, AO-Qaeda SXUVXed a ZaU agaiQVW APeUicaQ 
iPSeUiaOiVP, aV VWaWed afWeU 9/11. AO-Qaeda XVed WhiV OiQe Rf WhRXghW WR WheiU adYaQWage, 
WhURXgh aSSeaOiQg WR aOieQaWed MXVOiPV ZhR feOW diVcUiPiQaWed iQ WeVWeUQ CRXQWUieV,54 
aQd WhURXgh SROiWiciaQV ZhR WRRN diVcUiPiQaWe, WaUgeWed PeaVXUeV, fXUWheU cUeaWiQg a 
YiciRXV ciUcOe Rf aOieQaWiRQ.55 AQ e[aPSOe Rf a PeaVXUe RYeUVWeSSiQg hXPaQ UighWV 
bRXQdaUieV iV WhaW Rf VWRS-aQd-VeaUch, Zhich ZaV XVed iQ a bOaQNeW PaQQeU 
diVSURSRUWiRQaWeO\ agaiQVW eWhQic PiQRUiWieV, WhXV aOieQaWiQg VegPeQWV Rf Whe SRSXOaWiRQ iQ 
Whe UK. ThiV ZiOO be aQaO\]ed fXUWheU beORZ. 

 
I9. PURSRUWLRQDOLW\ DV D SDIHJXDUG IRU HXPDQ RLJKWV 
WheQ baOaQciQg UighWV agaiQVW RQe aQRWheU, Whe PeWhRdRORg\ XVed b\ Whe ECWHR cRQViVWV 
Rf fiUVWO\ deWeUPiQiQg ZheWheU Whe iQfUiQgePeQW Rf OibeUW\ faOOV XQdeU Whe VcRSe Rf Whe UighWV 
SURWecWed WhURXgh Whe ECHR. Ne[W, Whe ECWHR aSSOieV Whe SURSRUWiRQaOiW\ WeVW, Zhich iV 
iQWUiQVic WR Whe QeceVViW\ WeVW aQd iV cRPSRVed Rf WhUee VWeSV. The fiUVW VWeS iV Whe OegaOiW\ 
WeVW, PeaQiQg Whe CRXUW deWeUPiQeV if Whe iQWeUfeUeQce iV SUeVcUibed b\ OaZ aQd iQ SXUVXiW 
Rf a OegiWiPaWe aiP. CRQVeTXeQWO\, Whe CRXUW aVVeVVeV ZheWheU Whe iQWeUfeUeQce iV QeceVVaU\ 
iQ a dePRcUaWic VRcieW\ aQd ZheWheU Whe PeaVXUe iV VXiWabOe WR achieYe Whe OegiWiPaWe aiP 
RU if WheUe iV a OeVV bXUdeQVRPe aOWeUQaWiYe. LaVWO\, SURSRUWiRQaOiW\ iV aVVeVVed sensu stricto.56 
The CRXUW accRPSOiVheV Whe fiQaO VWeS WhURXgh baOaQciQg Whe iPSacW Rf Whe UighW iQfUiQged 
ZiWh Whe fRUeVeeabOe beQefiW Rf Whe PeaVXUe.57 OQe caQ cRQVideU Whe SUiQciSOe WR be aQ 
RSWiPi]aWiRQ PechaQiVP, ZheUeb\ YaOXeV aUe cRPSaUed aQd UaQNed agaiQVW RQe aQRWheU. 
FRU e[aPSOe, ZheQ Whe iQWUXViRQ Rf a SeUVRQ·V OibeUW\ iV ORZ aQd Whe beQefiW WR VRcieW\ iV 
OaUge WheQ Whe iQdiYidXaO ORVeV WheiU UighW aQd Yice YeUVa.58 The Za\ Whe SURSRUWiRQaOiW\ WeVW 
iV ePSOR\ed VeePV WR Zeigh Whe iQWeUeVWV Rf Whe aSSOicaQW ZiWh WhRVe Rf Whe gRYeUQPeQW 
SeUWaiQiQg WR Whe iQWeUeVW Rf VRcieW\, XOWiPaWeO\ baViQg Whe deciViRQ RQ XWiOiWaUiaQiVP iQ Whe 
VeQVe Rf ZhaW iV beVW fRU VRcieW\. TheUefRUe, Whe SURSRUWiRQaOiW\ WeVW caQ be cUiWici]ed aV iW iV 
au contraire WR Whe aQWi-XWiOiWaUiaQ QaWXUe Rf UighWV, aV Whe\ aUe iQWeQded WR SURWecW iQdiYidXaOV 

 
51  ibid V1(1). 
52  COaUNVRQ, Clarkson and Keating Criminal Law: Te[t and Materials (SZeeW & Ma[ZeOO 2010) 473. 
53  CUeQVhaZ (Q 2) 245. 
54  The GXaUdiaQ, ¶FXOO We[W: biQ LadeQ'V ´OeWWeU WR APeUicaµ· (The Guardian, 24 NRYePbeU 2002) 

<WhegXaUdiaQ.cRP/ZRUOd/2002/QRY/24/WheRbVeUYeU> acceVVed 15 AXgXVW 2020. 
55  Padd\ HiOO\aUd, Suspect Communit\: People·s E[perience of the Prevention of Terrorism (POXWR PUeVV iQ 

aVVRciaWiRQ ZiWh NCCL/LibeUW\ 1993) 173. 
56  JaQ JaQV ¶PURSRUWiRQaOiW\ ReYiViWed· (2000) 27(3) LegaO IVVXeV Rf EcRQRPic IQWegUaWiRQ 239, 241. 
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Determining the Scope of Human Rights (CaPbUidge UQiYeUViW\ PUeVV 2014) 42. 
58  RRbeUW AOe[\, ¶CRQVWiWXWiRQaO UighWV, baOaQciQg aQd UaWiRQaOiW\· (2003) 16(2) RaWiR JXUiV 131, 133. 
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ZiWhRXW UegaUd WR VRcieW\ iQ geQeUaO.59 If aOO UighWV ZeUe baOaQced baVed RQ XWiOiWaUiaQiVP 
WheQ PRVW ZRXOd be UeVWUicWed. FRU e[aPSOe, a SeUVRQ e[SUeVViQg VRPeWhiQg PiOdO\ 
RffeQViYe ZRXOd aOZa\V be UeVWUicWed aV Whe XWiOiW\ cUeaWed WhURXgh UeVWUicWiQg Whe UighW 
ZRXOd be gUeaWeU.60 ThXV, Whe UeVWUicWiRQ Rf UighWV VhRXOd QRW be VXbMecW WR XWiOiWaUiaQ VW\Oe 
cRVW-beQefiW aQaO\VeV, bXW UaWheU aVVeVVed RQ a caVe-b\-caVe baViV.  

IQ Whe cRQWe[W Rf cRXQWeUWeUURUiVP, Whe ECWHR·V aSSURach caQ be cUiWici]ed, aV iW 
aOORZV QaWiRQaO gRYeUQPeQWV WR SUiRUiWi]e QaWiRQaO VecXUiW\ RYeU iQdiYidXaO UighWV. ThiV 
XQdeUPiQeV ECHR UighWV, Zhich VhRXOd be SURWecWed. OQ Whe RWheU haQd, VafeW\ caQ 
eTXaOO\ be cRQVideUed a hXPaQ UighW, SURYidiQg iW iV aOVR aQ RbOigaWiRQ Rf dRPeVWic 
gRYeUQPeQWV. The ECWHR VeUYeV aV a fRUXP fRU MXdiciaO diaORgXe beWZeeQ CRXQciO Rf 
EXURSe MePbeU SWaWeV iQ cRPbaWiQg WeUURUiVP, aQd WhURXgh aQaO\]iQg WhiV diaORgXe Whe 
OeeZa\ gUaQWed WhURXgh Whe SURSRUWiRQaOiW\ aQd QeceVViW\ WeVWV caQ be aVVeVVed. The Qe[W 
SaUW Rf WhiV SaSeU VhaOO aQaO\]e hRZ Whe ECWHR aSSOieV Whe SURSRUWiRQaOiW\ WeVW WR VafegXaUd 
fXQdaPeQWaO fUeedRPV, SaUWicXOaUO\ AUWicOe 8 ECHR: Whe UighW WR SUiYaWe Oife.  

 
A. PURSRUWLRQDOLW\ LQ RHODWLRQ WR PULYDWH LLIH 
ThURXgh MX[WaSRViQg Whe ECWHR·V aSSURach WRZaUdV AUWicOe 8 ECHR iQfUiQgePeQWV iQ 
RUdiQaU\ cUiPiQaO SURceediQgV ZiWh iWV PeWhRd UegaUdiQg iQfUiQgePeQWV ZiWh WeUURUiVW 
eOePeQWV, RQe caQ aQaO\]e Whe effecW WhaW WeUURUiVP haV RQ VeYeUaO aVSecWV Rf Whe UighW WR 
SUiYaWe Oife. IW iV iPSRUWaQW WR QRWe WhaW AUWicOe 8 ECHR iV a UeOaWiYe fXQdaPeQWaO fUeedRP, 
PeaQiQg WhaW iW caQ be UeVWUicWed, aV RSSRVed WR aQ abVROXWe UighW VXch aV AUWicOe 3 ECHR 
RQ WRUWXUe, Zhich caQQRW. FXUWheU, iQ WhiV SaSeU, Whe diffeUeQce beWZeeQ Whe ECWHR·V 
UXOiQgV RQ abVROXWe UighWV iQ a WeUURUiVW cRQWe[W ZiOO be deOiQeaWed WR deSicW hRZ VRPe UighWV 
caQ be UeOiQTXiVhed ZiWh eaVe. 

AUWicOe 8 ECHR haV Whe VaOieQW SXUSRVe Rf SURWecWiQg iQdiYidXaOV agaiQVW aUbiWUaU\ 
iQWeUfeUeQceV iQWR WheiU faPiO\ RU SUiYaWe Oife. The ECWHR haV iQWeUSUeWed Whe UighW aV 
ViPXOWaQeRXVO\ a QegaWiYe RbOigaWiRQ61 aQd a SRViWiYe RQe.62 MePbeU SWaWeV PXVW aOVR 
gXaUaQWee WhaW WhiV fUeedRP iV XSheOd beWZeeQ SUiYaWe SaUWieV.63 The We[W Rf Whe AUWicOe 
decOaUeV WhaW eYeU\RQe haV Whe UighW WR UeVSecW fRU SUiYaWe aQd faPiO\ Oife, aORQgVide WheiU 
hRPe aQd cRUUeVSRQdeQce.64 The iQWeUSUeWaWiRQ Rf ¶hRPe· ZaV fXUWheU cOaUified iQ Niemiet] 
v German\,65 ZheUe Whe FUeQch WeUP ¶dRPiciOe· ZaV XWiOi]ed iQ RUdeU WR bURadeQ Whe VcRSe 
Rf SUiYaWe Oife WR iQcOXde a SeUVRQ·V bXViQeVV SUePiVeV aQd ZRUN YiciQiW\. IQdeed, Whe UighW 
iV QRW abVROXWe aQd caQ WheUefRUe be UeVWUicWed if WheUe iV a OegiWiPaWe aiP,66 Zhich MXVWifieV 
aQ iQWeUfeUeQce b\ a SXbOic aXWhRUiW\ ZheQ ¶QeceVVaU\ iQ a dePRcUaWic VRcieW\ iQ Whe 
iQWeUeVWV Rf QaWiRQaO VecXUiW\ aQd SXbOic VafeW\.·67 The e[ceSWiRQ iQ SUacWice fiUVWO\ PaNeV 
XVe Rf a QeceVViW\ aQaO\ViV fROORZed b\ a SURSRUWiRQaOiW\ WeVW, iQ RUdeU WR deWeUPiQe ZheWheU 
aQ iQfUiQgePeQW Rf SUiYaWe Oife iV SeUPiVVibOe. ThiV aSSURach ZiOO be XVed iQ Whe e[aPSOe Rf 
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62  Von Hannover v German\ (2005) 40 EHRR 1. 
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64  CRQYeQWiRQ fRU Whe PURWecWiRQ Rf HXPaQ RighWV aQd FXQdaPeQWaO FUeedRPV (EXURSeaQ CRQYeQWiRQ RQ 
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Whe ECWHR·V VWaQce RQ VWRS-aQd-VeaUch. The CRXUW haV ideQWified WhaW Whe gURXQdV fRU 
iQWeUfeUeQce PXVW be VXfficieQW aV ZeOO aV SeUWiQeQW,68 aQd Whe QeceVViW\ WeVW UeTXiUeV WhaW Whe 
UeVWUicWiRQ PXVW be eVWabOiVhed cRQYiQciQgO\.69  

AOWhRXgh Whe ECWHR iV TXiWe UigRURXV iQ iWV cRQVideUaWiRQ Rf e[ceSWiRQV WR AUWicOe 
8,70 Whe baOaQce beWZeeQ Whe UeaVRQ fRU Whe UighW beiQg iQfUiQged aQd Whe UighW iWVeOf UePaiQV 
a TXiQWeVVeQWiaO TXeVWiRQ UegaUdiQg Whe PaUgiQ Rf aSSUeciaWiRQ gUaQWed WR MePbeU SWaWeV. 
MePbeU SWaWeV aUe UeVSRQVibOe fRU aVVeVViQg ZheWheU a ciUcXPVWaQce Zhich ZRXOd giYe UiVe 
WR Whe iQfUiQgePeQW Rf a fXQdaPeQWaO fUeedRP e[iVWV dXe WR Whe facW WhaW WheiU gRYeUQPeQW 
haV OeeZa\ WR deWeUPiQe a OegiWiPaWe iQWeUeVW. HeQce, iQ Whe cRQWe[W Rf WeUURUiVP, iW iV Whe 
MePbeU SWaWe ZhR deWeUPiQeV ZheQ a QaWiRQaO ePeUgeQc\ e[iVWV RU ZheQ SXbOic VafeW\ iV 
iQ MeRSaUd\. The UeaVRQ fRU Whe ECWHR aOORZiQg a PaUgiQ Rf diVcUeWiRQ iV WhaW Whe dRPeVWic 
gRYeUQPeQW iV iQ a beWWeU SRViWiRQ WR deWeUPiQe Whe VecXUiW\ ViWXaWiRQ Rf iWV WeUUiWRU\ WhaQ a 
cRXUW iQ SWUaVbRXUg.71 DeVSiWe Whe OeeZa\ giYeQ WR MePbeU SWaWeV, Whe ECWHR cOaiPV WR be 
Whe XOWiPaWe aUbiWeU, afWeU cRQVXOWiQg OegiVOaWiRQ aQd dRPeVWic iQVWiWXWiRQV aQd haYiQg 
UegaUd WR Whe caVe aV a ZhROe, WR aVVeVV ZheWheU Whe aiP aQd QeceVViW\ Rf Whe iQfUiQgePeQW 
aUe cRPSaWibOe ZiWh Whe ECHR.72 

The ECWHR cRQVideUV Whe fighW agaiQVW WeUURUiVP WR be e[ceSWiRQaO, WhXV gUaQWiQg 
OeeZa\ WR MePbeU SWaWeV ZheQ Whe\ SXUVXe OegiWiPaWe aQd SURSRUWiRQaWe aiPV WR SUeYeQW 
WeUURUiVP.73 NeYeUWheOeVV, Whe CRXUW VWiOO WaNeV Whe SURWecWiRQ Rf iQdiYidXaOV iQWR accRXQW 
ZheQ deWeUPiQiQg Whe cRPSaWibiOiW\ Rf aQ iQfUiQgePeQW ZiWh AUWicOe 8 ECHR.74 ThiV iV 
achieYed b\ eQVXUiQg WhaW cRXQWeU-WeUURUiVP OaZV cRQWaiQ adeTXaWe VafegXaUdV WR SUeYeQW 
abXVe.75 AQRWheU e[aPSOe Rf Whe CRXUW aSSO\iQg Whe SURSRUWiRQaOiW\ WeVW WR Zeigh QaWiRQaO 
VecXUiW\ cRQVideUaWiRQV agaiQVW iQdiYidXaO UighWV iV Whe caVe Rf Sabanchi\eva and Others v 
Russia.76 The caVe UeYROYed aURXQd Whe RXVViaQ aXWhRUiWieV SURhibiWiQg a fXQeUaO Rf ChecheQ 
UebeOV iQ Whe QaPe Rf QaWiRQaO VecXUiW\, XQdeU WheiU aQWi-WeUURU OegiVOaWiRQ. The ECWHR 
MXdgPeQW VWaWed WhaW a faiU baOaQce beWZeeQ Whe fRUeVWaOOPeQW Rf diVWXUbaQce, Zhich cRXOd 
haYe SRWeQWiaOO\ aUiVeQ dXUiQg Whe fXQeUaO SURceediQgV, aORQgVide Whe feeOiQgV Rf Whe YicWiPV 
Rf WeUURUiVP aQd Whe aSSOicaQW·V UighW WR Sa\ UeVSecW WhURXgh a bXUiaO had QRW beeQ VWUXcN. 
DeVSiWe Whe CRXUW·V aSSUeciaWiRQ Rf Whe SWaWe·V SRViWiRQ iQ UegaUdV WR Whe WhUeaW Rf WeUURUiVP, 
cRXQWeU-WeUURUiVP OaZ haV eQabOed Whe aXWRPaWic UefXVaO Rf bXUiaOV fRU WeUURUiVWV aQd haV 
faiOed WR WaNe a caVe-b\-caVe aSSURach WR Whe iQdiYidXaO ciUcXPVWaQceV Rf Whe deSaUWed.  

OQ Whe RWheU haQd, iQ a UeceQW MXdgPeQW,77 Whe aSSOicaQW ZaV SUeYeQWed fURP Sa\iQg 
heU UeVSecWV WR heU deceaVed faWheU. The ECWHR agUeed ZiWh Whe ORcaO aXWhRUiWieV· deciViRQ 
becaXVe Whe cRQYicWed WeUURUiVW aSSOicaQW had QRW UeQRXQced heU ETA PePbeUVhiS aQd 
WheUe ZaV QR SRVVibiOiW\ WR RUgaQi]e a WiPeO\ eVcRUW. TheUefRUe, Whe CRXUW heOd WhaW Whe 
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FUeQch aXWhRUiWieV had QRW RYeUVWeSSed WheiU PaUgiQ Rf aSSUeciaWiRQ. ThiV dePRQVWUaWeV 
WhaW Whe ECWHR WUXO\ dReV WaNe a caVe-b\-caVe aSSURach aQd aSSOieV Whe SURSRUWiRQaOiW\ 
WeVW WR UeQdeU MXVWice iQ each iQdiYidXaO caVe, WaNiQg iQWR accRXQW Whe SaUWicXOaU 
ciUcXPVWaQceV.  

IQ Nada v Swit]erland,78 Whe CRXUW fXUWheU UeiWeUaWed iWV VWaWePeQW WhaW dRPeVWic 
aXWhRUiWieV PXVW WaNe Whe SaUWicXOaU ciUcXPVWaQceV Rf Whe caVe iQWR accRXQW. The CRXUW heOd 
WhaW WheUe had beeQ a YiROaWiRQ Rf AUWicOe 8 ECHR dXe WR Whe QRQ-UePRYaO Rf Whe aSSOicaQW·V 
QaPe fURP Whe SZiVV TaOibaQ OUdiQaQce, iQ Zhich he ZaV OiVWed dXe WR hiV SUiRU SOacePeQW 
RQ Whe UN SecXUiW\ CRXQciO SaQcWiRQV CRPPiWWee·V OiVW Rf SeUVRQV VXVSecWed Rf aVVRciaWiRQ 
ZiWh aO-Qaeda aQd Whe TaOibaQ. The aSSOicaQW had QRW beeQ fRXQd gXiOW\ Rf aQ\ WeUURUiVW 
RffeQce, aQd WhXV hiV UighW WR aQ effecWiYe UePed\ aQd a SUiYaWe Oife had beeQ iQfUiQged, aV 
he ZaV UeVWUicWed fURP VeeiQg faPiO\ aQd UeceiYiQg PedicaO aWWeQWiRQ. DeVSiWe UN SecXUiW\ 
CRXQciO ReVROXWiRQ 1267, Whe ECWHR deePed WhaW Whe SZiVV aXWhRUiWieV PXVW QeYeUWheOeVV 
WaNe Whe iQdiYidXaO·V ViWXaWiRQ iQWR accRXQW, ePShaVi]iQg Whe iPSRUWaQce Rf Whe 
SURSRUWiRQaOiW\ aVVeVVPeQW beiQg baVed RQ a caVe-b\-caVe aSSURach.  

The fROORZiQg VecWiRQ aiPV WR aQaO\]e Whe ECWHR·V XVe Rf Whe SURSRUWiRQaOiW\ 
VafegXaUd WR aOWeU Whe UK·V VWRS-aQd-VeaUch PeaVXUe, WhXV SUeYeQWiQg Whe iQfUiQgePeQW Rf 
hXPaQ UighWV aV ZeOO aV fXUWheU aOieQaWiRQ Rf affecWed iQdiYidXaOV. 

 
B. PURSRUWLRQDOLW\ RI WKH UK·V SWRS-DQG-SHDUFK MHDVXUH  
AccRUdiQg WR PaQWa]iV aQd PePbeUWRQ,79 bXiOdiQg XSRQ HiOO\aUd·V ¶VXVSecW cRPPXQiW\· 
WheRU\ iQ NRUWheUQ IUeOaQd,80 Whe VWRS aQd VeaUch cRPSeWeQce ZaV XVed diVSURSRUWiRQaWeO\ 
agaiQVW eWhQic PiQRUiWieV. The Zide diVcUeWiRQ gUaQWed WR SROice RfficeUV UeTXiUed QR 
UeaVRQabOe gURXQd fRU VXVSiciRQ, WhXV OeadiQg WR Whe aOieQaWiRQ Rf PiQRUiW\ gURXSV, 
SUedRPiQaWeO\ MXVOiPV. OQ Whe RWheU haQd, GUeeU diVagUeed ZiWh Whe afRUePeQWiRQed 
h\SRWheViV,81 cOaiPiQg WhaW iW UeOied XSRQ iQWeUSUeWiYe, ePSiUicaO aQd ORgicaO eUURUV dXe WR 
Whe WUeaWPeQW Rf MXVOiPV aV RQe hRPRgeQRXV gURXS aQd Whe cRQVeTXeQW faiOXUe WR addUeVV 
Whe aOieQaWiRQ Rf MXVOiPV QRW aVVRciaWed ZiWh WeUURUiVP. GUeeU deePed VWRS-aQd-VeaUch WR 
be a fOaZed cRXQWeU-WeUURUiVP PeaVXUe dXe WR iWV aUbiWUaUiQeVV aQd OacN Rf SURVecXWiRQV, 
deVSiWe beiQg XWiOi]ed e[WeQViYeO\.82 IQ da\ WR da\ affaiUV, VWRS-aQd-VeaUch ZaV iQWURdXced 
WR eQabOe SROice RfficeUV WR deWeUPiQe ZheWheU aQ iQdiYidXaO Pa\ be gXiOW\ Rf a cUiPe 
ZiWhRXW haYiQg WR PaNe aQ aUUeVW, WhXV beiQg cRQYeQieQW fRU iQQRceQW ciYiOiaQV. IQ VceQaUiRV 
ZheUe VWRS-aQd-VeaUch iV XWiOi]ed, Whe OegiWiPaWe aiP WheUeRf iV Whe SURWecWiRQ Rf QaWiRQaO 
VecXUiW\. TheUefRUe, Whe dRPeVWic cRXUWV PXVW eQVXUe WhaW Whe aiP iV SURSRUWiRQaWe WR Whe 
bXUdeQ Whe iQdiYidXaO iQcXUV dXe WR Whe cRQVeTXeQW iQfUiQgePeQW Rf WheiU UighW WR a SUiYaWe 
Oife. The ECWHR VWeSV iQ ZheQ Whe dRPeVWic cRXUWV haYe faiOed WR SURWecW iQdiYidXaOV· 
hXPaQ UighWV aQd aQ aSSOicaWiRQ WR Whe ECWHR iV Pade afWeU Whe iQdiYidXaO haV e[haXVWed 
aOO dRPeVWic UePedieV. The OegaO baVeV fRU VWRS-aQd-VeaUch faOO XQdeU QXPeURXV SieceV Rf 

 
78  Nada v Swit]erland ASS QR 10593/08 (ECHR, 12 SeSWePbeU 2012). 
79  ChUiVWiQa PaQWa]iV aQd SiPRQ PePbeUWRQ, 'FURP Whe ´OOdµ WR Whe ´NeZµ SXVSecW CRPPXQiW\: 

E[aPiQiQg Whe IPSacWV Rf ReceQW UK CRXQWeU-TeUURUiVW LegiVOaWiRQ' (2009) 49(5) The BUiWiVh JRXUQaO Rf 
CUiPiQRORg\ 646²655. 

80  Padd\ HiOO\aUd, Suspect Communit\: People·s E[perience of the Prevention of Terrorism (POXWR PUeVV iQ 
aVVRciaWiRQ ZiWh NCCL/LibeUW\ 1993) 173²176. 

81  SWeYeQ GUeeU, 'AQWi-TeUURUiVW LaZV aQd The UQiWed KiQgdRP·V: A ReSO\ WR PaQWa]iV aQd PePbeUWRQ' 
(2010) 50(5) BUiWiVh JRXUQaO Rf CUiPiQRORg\ 1171, 1171²1175. 

82  OQO\ 1.4% Rf WhRVe VWRSSed aQd VeaUched ZeUe aUUeVWed - Vee NaWiRQaO VWaWiVWicV, 'PROice SRZeUV aQd 
SURcedXUeV, EQgOaQd aQd WaOeV, \eaU eQdiQg 31 MaUch 2018' (Gov.UK, 2018) 
<gRY.XN/gRYeUQPeQW/VWaWiVWicV/SROice-SRZeUV-aQd-SURcedXUeV-eQgOaQd-aQd-ZaOeV-\eaU-eQdiQg-31-
PaUch-2018> acceVVed 3 JXQe 2019.  
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OegiVOaWiRQ VXch aV SecWiRQ 6(1) PROice aQd CUiPiQaO EYideQce AcW (PACE),83 aQd Whe 
AYiaWiRQ SecXUiW\ AcW 1982, SecWiRQ 27(2),84 Zhich UeTXiUeV a UeaVRQabOe gURXQd fRU 
VXVSiciRQ iQ RUdeU fRU Whe PeaVXUe WR be XWiOi]ed faiUO\ aQd iQ a diVcUiPiQaWRU\ PaQQeU. 
AOWhRXgh VeaUcheV caUUied RXW ZiWh Whe aiP Rf SUeYeQWiQg WeUURUiVP faOO XQdeU SchedXOe 7 
WR Whe 2000 TeUURUiVP AcW, SecWiRQV 44 aQd 4785 haYe QR UeaVRQabOe VXVSiciRQ UeTXiUePeQW 
aQd aUe WhXV e[SRVed WR Whe RSSRUWXQiW\ Rf PiVXVe. IQ cRQWUaVW, Whe gRaO behiQd PACE ZaV 
WR cRQVWUXcW aQ eTXiOibUiXP beWZeeQ Whe UighWV aQd fUeedRPV Rf Whe iQdiYidXaO aQd Whe 
cRPSeWeQceV Rf Whe SROice. IQ SUacWice, Whe e[WeQViYe XVe Rf VWRS-aQd-VeaUch SURYed WhaW WhiV 
cRPSeWeQce did QRW PeUeO\ deWeU WeUURUiVP, bXW aOVR iQfUiQged XSRQ QXPeURXV iQdiYidXaOV· 
UighWV WR SURWeVW aQd aVVePbOe.86 CRQVeTXeQWO\, GiOOaQ aQd QXiQWRQ bURXghW a caVe WR Whe 
ECWHR,87 afWeU haYiQg XVed WheiU dRPeVWic UePedieV WR cOaiP aQ iQfUiQgePeQW Rf AUWicOe 8 
ECHR, Zhich Whe CRXUW gUaQWed. The WZR iQdiYidXaOV, ZhR had beeQ aWWeQdiQg a SURWeVW 
aW aQ aUPV faiU iQ LRQdRQ, ZeUe VWRSSed aQd VeaUched aQd VXbVeTXeQWO\ had VRPe 
SRVVeVViRQV Vei]ed. The CRXUW UeaVRQed WhaW Whe cRPSeWeQceV heOd b\ SROice RfficeUV ZeUe 
QRW VXbMecW WR VXfficieQW OegaO VafegXaUdV WR SUeYeQW abXVe, QRU ZeUe Whe\ adeTXaWeO\ 
UeVWUicWed WR ceUWaiQ VceQaUiRV,88 UeVXOWiQg iQ aQ adaSWaWiRQ Rf Whe UK·V SWRS aQd SeaUch 
OegiVOaWiRQ b\ Whe HRPe SecUeWaU\, PaNiQg Whe PeaVXUe OaZfXO RQO\ ZheQ WheUe iV a 
UeaVRQabOe VXVSiciRQ Rf aQ iQdiYidXaO beiQg a WeUURUiVW.89  

The ECWHR haV ViQce fXUWheU VWUeQgWheQed Whe VigQificaQce Rf Whe UighW WR SUiYaWe 
Oife, eYeQ iQ Whe cRQWe[W Rf cRXQWeU-WeUURUiVP OegiVOaWiRQ. IQ a UeceQW MXdgPeQW,90 Whe CRXUW 
fRXQd aQ iQfUiQgePeQW Rf AUWicOe 8 ECHR aV a cRQVeTXeQce Rf Whe aUbiWUaU\ deWeQWiRQ Rf 
SeRSOe fRU a dXUaWiRQ Rf XS WR QiQe hRXUV. MRUeRYeU, Whe\ ZeUe cRPSeOOed WR UeVSRQd WR 
TXeVWiRQV ZiWhRXW acceVV WR a OaZ\eU RU beiQg fRUPaOO\ aUUeVWed. The caVe ZaV iQ 2011 aQd 
UeYROYed aURXQd aQ aSSOicaQW beiQg VWRSSed aQd TXeVWiRQed aW aQ aiUSRUW ZhiOVW WU\iQg WR 
YiViW heU cRQYicWed WeUURUiVW hXVbaQd, Zhich haV ViQce Oed WR aQ aPeQdPeQW Rf Whe UK 
cRXQWeU-WeUURUiVP OegiVOaWiRQ. AV Rf 2014, fURQWieU RfficiaOV PXVW aUUeVW a SeUVRQ iQ RUdeU WR 
iQWeUURgaWe WheP fRU a dXUaWiRQ e[ceediQg RQe hRXU aQd gUaQW SUiRU acceVV WR a OaZ\eU, aV 
ZeOO aV UeOeaViQg Whe VXVSecW afWeU QR PRUe WhaQ Vi[ hRXUV.91 The ECWHR heOd WhaW Whe 
OegiVOaWiRQ aW WiPe Rf TXeVWiRQiQg ZaV WRR bURad, OacNed VafegXaUdV aQd did QRW WaNe Whe 
QeZO\ aPeQded UK OegiVOaWiRQ iQWR accRXQW. PUeVXPabO\, Whe QeZO\ adRSWed OegiVOaWiRQ 
haV beeQ aOWeUed WR cRQWaiQ VXfficieQW VafegXaUdV. HRZeYeU, Whe ECWHR dReV QRW igQRUe Whe 
facW WhaW WeUURUiVP iV a VeUiRXV ha]aUd WR QaWiRQaO VecXUiW\, aV PaQifeVWed iQ Sher. FROORZiQg 
Sher, Whe VeaUch Rf a SeUVRQ·V dRPiciOe dXUiQg cXVWRd\ ZaV QRW heOd WR be a YiROaWiRQ Rf 
AUWicOe 8 ECHR,92 aV Whe XUgeQc\ Rf Whe fighW agaiQVW WeUURUiVP caOOV fRU a bURadO\ ShUaVed 
VeaUch ZaUUaQW. TheUe PXVW, hRZeYeU, be VafegXaUdV WR eQVXUe WhaW Whe ZaUUaQWV aUe QRW 
aUbiWUaUiO\ gUaQWed aQd aUe SeUPiWWed b\ a MXdge. UOWiPaWeO\, Whe ECWHR VeePV WR be 
VaWiVfied if MePbeU SWaWeV VWa\ ZiWhiQ Whe OiPiWV Rf WheiU PaUgiQaO diVcUeWiRQ ZheQ 
UeVWUicWiQg AUWicOe 8 ECHR. The OeeZa\ gUaQWed ZheQ QaWiRQaO VecXUiW\ iV aW VWaNe iV 

 
83  PROice aQd CUiPiQaO EYideQce AcW 1984 Vec 6(1). 
84  AYiaWiRQ SecXUiW\ AcW 1982 Vec 27(2). 
85  TeUURUiVP AcW 2000 Vec 44, 47. 
86  LRXiVe SPiWh, 'HXPaQ RighWV aQd PRZeUV Rf SWRS aQd SeaUch' (About Human Rights, 29 AXgXVW 2017) 

<abRXWhXPaQUighWV.cR.XN/hXPaQ-UighWV-SRZeUV-VWRS-VeaUch.hWPO> acceVVed 3 JXQe 2019. 
87  Gillan and Quinton v The United Kingdom ASS QR 4158/05 (ECHR, 12 JaQXaU\ 2010) SaUa 10. 
88  ibid.  
89  ibid SaUa 86. 
90  Beghal v The United Kingdom ASS QR 4755/16 (ECHR, 28 FebUXaU\ 2019). 
91  ibid. 
92  Sher and Others v The United Kingdom ASS QR 5201/11 (ECHR, 20 OcWRbeU 2015). 
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bURadeU, dXe WR Whe dRPeVWic aXWhRUiWieV beiQg beWWeU VXiWed WR deWeUPiQe a VecXUiW\ ha]aUd. 
The fROORZiQg VecWiRQ addUeVVeV Whe SURSRUWiRQaOiW\ Rf VXUYeiOOaQce PeaVXUeV XVed iQ Whe 
UK WR cRPbaW WeUURUiVP. 

 
C. PURSRUWLRQDOLW\ RI SXUYHLOODQFH ZKHQ CRXQWHULQJ THUURULVP 
The QaWiRQaO VecXUiW\ MXVWificaWiRQ iV highO\ UeOeYaQW WR cRXQWeU-WeUURUiVP RSeUaWiRQV, aV 
VecUeW VXUYeiOOaQce iV RfWeQ XVed aQd UegaUded aV aQ iQWeUfeUeQce ZiWh AUWicOe 8 ECHR. 
DeVSiWe WhiV, iQ Whe ECWHR·V MXUiVSUXdeQce, iW haV beeQ aOORZed iQ ViWXaWiRQV ZheUe 
VXUYeiOOaQce ZaV VWUicWO\ QeceVVaU\ iQ RUdeU WR VafegXaUd dePRcUaWic iQVWiWXWiRQV.93 The 
PaUgiQ Rf diVcUeWiRQ iV OiPiWed WR Whe e[WeQW WR Zhich Whe cRXUW PXVW be cRQYiQced WhaW Whe 
VXUYeiOOaQce iQ TXeVWiRQ ZaV VXbMecW WR VXfficieQW VafegXaUdV SUeYeQWiQg aUbiWUaU\ abXVe.94 

IQ Whe GaVNiQ MXdgPeQW, iW ZaV deWeUPiQed WhaW a faiU baOaQce beWZeeQ Whe iQWeUeVWV 
Rf Whe iQdiYidXaO YeUVXV WhRVe Rf Whe cRPPXQiW\, VXch aV QaWiRQaO VecXUiW\, PXVW be VWUXcN.95 
The deOiQeaWiRQ beWZeeQ caVeV ZiWh a WeUURUiVW eOePeQW cRPSaUed WR WhRVe ZiWhRXW caQ be 
VcUXWiQi]ed Yia Whe iVVXe Rf VecXUiW\ VeUYiceV gUaQWiQg acceVV WR iQfRUPaWiRQ WR iQdiYidXaOV. 
The CRXUW heOd WhaW Whe baUUieUV cRQVWUXcWed b\ SXbOic aXWhRUiWieV WR Whe acceVV Rf SUiYaWe 
iQfRUPaWiRQ caQ Oead WR a YiROaWiRQ Rf AUWicOe 8 ECHR,96 aV Whe\ haYe a dXW\ WR SURYide aQ 
effecWiYe SURcedXUe ZiWhiQ a UeaVRQabOe SeUiRd Rf WiPe UegaUdiQg Whe UeWUieYaO Rf Vaid 
iQfRUPaWiRQ. OQ Whe RWheU haQd, ZheQ WheUe iV a VXVSiciRQ Rf WeUURUiVP, Whe CRXUW haV 
deePed Whe iQWeUeVWV Rf cRPbaWiQg WeUURUiVP aQd QaWiRQaO VecXUiW\ WR be Rf gUeaWeU 
VigQificaQce WhaQ Whe defeQdaQW·V iQWeUeVW.97 MaUgiQaO diVcUeWiRQ gUaQWed b\ Whe ECWHR 
aOORZV fRU Whe dRPeVWic gRYeUQPeQW WR PaNe a VecXUiW\ aVVeVVPeQW, WheUeb\ cUeaWiQg a 
OegiWiPaWe baViV fRU a SURSRUWiRQaWe iQfUiQgePeQW XSRQ aQ iQdiYidXaO·V UighW WR SUiYaWe Oife. 
The deYeORSPeQW Rf VXch caVe OaZ caQ Oead WR PiVXVe aQd RYeUe[WeQViRQ Rf Whe UeVWUicWiRQ 
Rf fUeedRPV. ThXV, Whe XVe Rf VecUeW VXUYeiOOaQce iV gRYeUQed b\ Whe SURSRUWiRQaOiW\ WeVW. 

The ECWHR adYRcaWeV WhaW ZheQ aQ aSSOicaQW cOaiPV WR be Whe YicWiP Rf aQ AUWicOe 
8 iQfUiQgePeQW, Whe PeUe SUeVeQce Rf VecUeW VXUYeiOOaQce caQ aPRXQW WR a YiROaWiRQ.98 
FXUWheU, Whe CRXUW haV aUgXed WhaW OegiVOaWiRQ Zhich eQabOeV a V\VWeP Rf VecUeW VXUYeiOOaQce 
WR be OegiWiPaWe iV a WhUeaW WR VRcieW\.99 GRYeUQPeQWV· PaUgiQ Rf diVcUeWiRQ iV OiPiWed iQ VR 
faU aV adeTXaWe VafegXaUdV agaiQVW abXVe PXVW be gXaUaQWeed, aQd cRPSeWeQceV SeUWaiQiQg 
WR VecUeW VXUYeiOOaQce Pa\ RQO\ be WROeUaWed if VWUicWO\ QeceVVaU\ fRU Whe SURWecWiRQ Rf 
dePRcUaWic iQVWiWXWiRQV.100 The OacN Rf SURcedXUaO VafegXaUdV VXUURXQdiQg Whe XVe Rf 
VXUYeiOOaQce PeWhRdV aPRXQWV WR a YiROaWiRQ,101 aQd WheUefRUe aQ e[ ante MXdiciaO 
aXWhRUi]aWiRQ RXghW WR be gUaQWed WhURXgh a bRd\ iQdeSeQdeQW Rf Whe e[ecXWiYe.102 
HRZeYeU, SXUVXaQW WR Whe PRdeUQi]aWiRQ Rf WechQRORgieV WhaW WeUURUiVWV caQ XWiOi]e, 
gRYeUQPeQWV RXghW WR be aOORZed WR ePSOR\ VWaWe Rf Whe aUW WechQRORg\, iQcOXdiQg PaVV 
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97  Segerstedt-Wiberg and Others v Sweden ASS QR 62332/00 (ECHR, 6 JXQe 2006) SaUa 91. 
98  Roman Zakharov v Russia ASS QR 47143/06 (ECHR, 20 OcWRbeU 2006) SaUaV 171²172. 
99  Weber and Saravia v German\ ASS QR 54934/00 (ECHR, 29 JXQe 2006) SaUa 78. 
100  Klass and Others v German\ ASS QR 5029/71 (ECHR, 6 SeSWePbeU 1978 ) SaUa 42; S]aby and Viss\ v Hungar\ 
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101  B\kov v Russia ASS QR 4378/02 (ECHR, 10 MaUch 2009) SaUa 81. 
102  Roman Zakharov v Russia ASS QR 47143/06 (ECHR, 20 OcWRbeU 2006) SaUa 258; S]aby and Viss\ v Hungar\ 

ASS QR 37138/14 (ECHR, 6 JXQe 2016) SaUa 77. 
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VXUYeiOOaQce, WR SUeYeQW WeUURUiVW aWURciWieV. ThiV QRWZiWhVWaQdiQg, iQ WiPeV Rf VeYeUe 
ePeUgeQc\ ZheUe QR WiPe Pa\ be ZaVWed, aXWhRUiWieV PXVW VWiOO be VXbMecW WR aQd heOd 
accRXQWabOe WhURXgh e[ post facto MXdiciaO UeYieZ, fRU Whe VaNe Rf SUeYeQWiQg Whe PiVXVe Rf 
iQYaViYe PeaVXUeV aQd eQabOiQg a MXdiciaO UePed\ aV a VafegXaUd.103 The ECWHR WheUefRUe 
SUeYeQWV aQ OUZeOOiaQ-W\Se VXUYeiOOaQce SWaWe fURP cRPiQg WR be, b\ SOaciQg OiPiWV RQ Whe 
diVcUeWiRQ WhaW QaWiRQaO VecXUiW\ cRQVideUaWiRQV giYeV SWaWeV iQ WheiU fighW agaiQVW WeUURUiVP. 
ThiV iV a YiWaO SRViWiRQ fRU Whe CRXUW WR WaNe, aV RWheUZiVe a VQRZbaOO effecW Rf XViQg QaWiRQaO 
VecXUiW\ WR iQfUiQge XSRQ hXPaQ UighWV cRXOd RccXU.  

The OegaO baViV, Whe RegXOaWiRQ Rf IQYeVWigaWRU\ PRZeUV AcW, SeUPiWWed e[WeQViYe 
VXUYeiOOaQce iQ Whe UK aQd ZaV deePed XQOaZfXO iQ Whe Big Brother caVe.104 YeW, Whe ECWHR 
did QRW UeQdeU PaVV VXUYeiOOaQce SURgUaPPeV diVSURSRUWiRQaWe iQ a bOaQNeW faVhiRQ. The 
CRXUW gUaQWV Zide diVcUeWiRQ WR SWaWeV ZheQ SURWecWiQg QaWiRQaO VecXUiW\,105 aQd dReV QRW 
UeTXiUe Whe VafegXaUd Rf SUiRU MXdiciaO aXWhRUi]aWiRQ aV TXiQWeVVeQWiaOO\ QeceVVaU\ fRU Whe 
VaNe Rf OegaOiW\.106 MRUeRYeU, Whe WechQRORgicaO adYaQceV WhaW aVViVW WeUURUiVWV WR UePaiQ 
XQdeU Whe UadaU haYe bURadeQed Whe diVcUeWiRQ gUaQWed WR SWaWeV, WhXV ZaUUaQWiQg PaVV 
VXUYeiOOaQce WR aQ e[WeQW.107 HeQce, OeVV bXUdeQVRPe PeaVXUeV, VXch aV WaUgeWed 
iQWeUceSWiRQ, ZeUe QRW deePed adeTXaWeO\ efficieQW iQ cRPbaWiQg WeUURU.108 CRQVeTXeQWO\, 
Whe CRXUW eVWabOiVhed QeceVViW\ aQd fRUeVeeabiOiW\ VafegXaUdV, WhURXgh OiPiWiQg Whe dXUaWiRQ 
Rf daWa iQWeUceSWiRQ, aV ZeOO aV WaNiQg QeceVVaU\ SUecaXWiRQV WR eQVXUe WhaW daWa UePaiQV 
cRQfideQWiaO. ThiV ZaV achieYed WhURXgh cUeaWiQg cOeaU SURcedXUeV fRU daWa PaQagePeQW WR 
WacNOe Whe iVVXeV Rf OacN Rf WUaQVSaUeQc\ aQd aPbigXiW\ VXUURXQdiQg daWa iQWeUceSWiRQ.109 
UOWiPaWeO\, Whe PaVV iQfUiQgePeQW Rf Whe SUiYac\ Rf Whe SRSXOaWiRQ ZaV deePed QeceVVaU\ 
iQ a dePRcUaWic VRcieW\, dXe WR Whe Qeed fRU aQ iQfRUPaWiRQ fORZ beWZeeQ SWaWeV ZheQ 
cRPbaWiQg Whe gORbaO WhUeaW Rf WeUURUiVP, WhXV QRUPaOi]iQg iQfRUPaWiRQ VhaUiQg.110 
SRShiVWicaWed WeUURUiVW WacWicV UeVXOW iQ Whe Qeed fRU iQgeQXiW\, aV UegXOaU cUiPiQaO 
SURcedXUeV aUe OeVV efficieQW aQd caQQRW aOZa\V NeeS Sace ZiWh WhiV eYROYiQg WhUeaW. 
MRUeRYeU, Whe deWeUUiQg QaWXUe Rf RUdiQaU\ cUiPiQaO SXQiVhPeQWV iV OeVV SRWeQW ZiWh UegaUd 
WR WeUURUiVP, aV WeUURUiVWV aUe UadicaO aQd XQiQfOXeQced b\ Whe WhUeaW Rf iPSUiVRQPeQW. 
OSWiPaOO\, SWaWeV VhRXOd XVe VSecific, VafegXaUded VXUYeiOOaQce WacWicV fRU Whe VSecific 
SXUSRVe Rf cRXQWeUiQg WeUURUiVP. AQ\ daWa UeWeQWiRQ QRW iQ OiQe ZiWh Whe aiP Rf cRPbaWiQg 
WeUURUiVP PXVW be heOd XQOaZfXO, aV a hXge WUiXPSh fRU WeUURUiVWV iV fRU WUadiWiRQaO fUeedRPV 
WR be XQdeUPiQed.111 
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SWaWeV XVe cRXQWeU-WeUURUiVP PeaVXUeV VXch aV PaVV VXUYeiOOaQce WR SUeYeQW WeUURUiVW 
UecUXiWPeQW, Zhich WUiggeUV a cRQfOicW beWZeeQ VafeW\ aQd Whe fXQdaPeQWaO YaOXe Rf SUiYac\. 
The aVVeVVPeQW Pade b\ Whe ECWHR iV VWURQgO\ iQfOXeQced WhURXgh Whe MePbeU SWaWe 
decOaUiQg a VWaWe Rf ePeUgeQc\ aV, iQ Whe eYeQW Rf a VWaWe Rf ePeUgeQc\, addiWiRQaO OeeZa\ 
iQ Whe fRUP Rf a PaUgiQ Rf aSSUeciaWiRQ iV gUaQWed WR Whe SWaWe.112 The QaWXUe Rf VXUYeiOOaQce 
beiQg baVed RQ aOgRUiWhPV OeadV WR VeOecWiYe SURfiOiQg, Zhich fXQcWiRQV diVcUiPiQaWeO\ iQ 
SUacWice, UeVXOWiQg iQ PiQRUiW\ gURXSV haYiQg a high chaQce Rf beiQg ViQgOed RXW. DeVSiWe 
WhiV cRQWUibXWiRQ WRZaUdV Whe iQcaUceUaWiRQ Rf WeUURUiVWV, OaUge QXPbeUV Rf iQQRceQWV aUe 
affecWed.113 The SeUPiWWaQce Rf QeZ SRZeUV iQfUiQgeV Whe UighWV Rf OaZ-abidiQg iQWeUQeW 
XVeUV, UeVXOWiQg iQ a SRSXOace VOeeSZaONiQg WRZaUdV a VXUYeiOOaQce VRcieW\ fRU Whe SRWeQWiaO 
gaiQ Rf VafeW\, Zhich iV hRUUif\iQgO\ UePiQiVceQW Rf aQ OUZeOOiaQ WaOe. HeQce, Whe ECWHR, 
aORQgVide Whe CRXUW Rf JXVWice Rf Whe EXURSeaQ UQiRQ (CJEU), haV eVWabOiVhed VWaQdaUdV 
VXUURXQdiQg daWa SURWecWiRQ aQd OaZ eQfRUcePeQW, UeTXiUiQg a VSecific OegaO baViV fRU aQ\ 
cROOecWiRQ, VWRUage, aQaO\ViV aQd diVcORVXUe Rf daWa fRU aQWi-WeUURUiVP SXUSRVeV. MRUeRYeU, 
Whe baViV PXVW eQWaiO biQdiQg UXOeV ZiWh OiPiWV RQ VWaWXWRU\ SRZeUV, fRU iQVWaQce WhURXgh aQ 
e[acW deVcUiSWiRQ Rf Whe W\Se Rf iQfRUPaWiRQ UecRUded, aV ZeOO aV Whe SUeciVe gURXSV Rf 
SeRSOe agaiQVW ZhRP Whe PeaVXUeV Rf gaWheUiQg aQd UeWeQWiRQ Rf iQfRUPaWiRQ Pa\ be 
WaNeQ.114 AddiWiRQaOO\, a WUaQVSaUeQW SURcedXUe fRU Whe aXWhRUi]aWiRQ Rf VXUYeiOOaQce 
PeaVXUeV iV eTXaOO\ eVVeQWiaO fRU WheP WR be OaZfXO.115 DXe WR Whe iQWUXViYe QaWXUe Rf 
VXUYeiOOaQce PeaVXUeV, VXch aV ShRQe WaSSiQg, VWUicW QeceVViW\ aQd SURSRUWiRQaOiW\ WeVWV, 
cRPbiQed ZiWh VWURQg VafegXaUdV aV PeQWiRQed abRYe, aUe Rf fXQdaPeQWaO iPSRUWaQce.116 

IQ Whe fROORZiQg chaSWeU, Whe MePbeU SWaWeV· diaORgXe ZiWh Whe ECWHR UegaUdiQg 
Whe SURhibiWiRQ Rf WRUWXUe, aQ abVROXWe UighW, ZiOO be aQaO\Ved, iQ RUdeU WR VhRZ WhaW QaWiRQaO 
VecXUiW\ iV a VXbVWaQWiaO iQWeUeVW eYeQ ZheQ Whe ECWHR aSSeaUV WR be VWUiQgeQW.  

 
9. TR TRUWXUH RU KHHS WKH NDWLRQ SHFXUH? 
The gORbaO fighW agaiQVW WeUURUiVP, UegaUdOeVV Rf iWV defiQiWiRQ, iV QeYeU-eQdiQg, eYeQ aW a 
QaWiRQaO OeYeO, dXe WR VSRUadic aWWacNV SUeYeQWiQg iW fURP becRPiQg a SaVViQg SheQRPeQRQ. 
ThXV, Whe iPSOicaWiRQV Rf decOaUiQg aQ ePeUgeQc\ ViWXaWiRQ aV a UeVSRQVe WR WeUURUiVP aUe 
diffeUeQW fURP WhRVe decOaUed iQ aQ RUdiQaU\ ViWXaWiRQ Rf ZaUfaUe. Life-WhUeaWeQiQg VceQaUiRV 
iQYRNe a SRViWiYe RbOigaWiRQ XSRQ SWaWeV WR eQVXUe Whe VafeW\ Rf WheiU ciWi]eQV WhURXgh dRiQg 
eYeU\WhiQg WhaW caQ be UeaVRQabO\ e[SecWed Rf WheP iQ SUeYeQWiQg a UeaO aQd iPPediaWe UiVN 
Rf deaWh.117 AV a UeVXOW WheUeRf, Whe UighW WR VecXUiW\ haV iQ a VeQVe beeQ cRdified b\ Whe 
ECWHR aV a hXPaQ UighW, SeUhaSV cRQVideUiQg WhaW VecXUiW\ aV aQ abVROXWe UighW ZRXOd 
UeOieYe Whe WeQViRQ beWZeeQ QaWiRQaO VecXUiW\ aQd RWheU UighWV. FRU e[aPSOe, UaWheU WhaQ a 
cRXUW ZeighiQg QaWiRQaO VecXUiW\ agaiQVW a fXQdaPeQWaO fUeedRP, iW cRXOd cRQVideU Whe 
abVROXWe UighW WR VecXUiW\ Rf QXPeURXV ciWi]eQV, WhXV OegiWiPaWeO\ VXSeUVediQg RWheU hXPaQ 
UighWV. IQ addiWiRQ, Whe GXideOiQeV RQ HXPaQ RighWV aQd Whe FighW agaiQVW TeUURUiVP 
UeiWeUaWe WhaW iW iV a dXW\ Rf Whe SWaWe WR SURWecW iWV SRSXOace fURP SRWeQWiaO WeUURUiVW 
aWWacNV.118 TheUefRUe, iW QaWXUaOO\ fROORZV WhaW Whe ECWHR gUaQWV OeeZa\ WR MePbeU SWaWeV 

 
112  IaQ BURZQ aQd DRXZe KRUff, 'TeUURUiVP aQd Whe PURSRUWiRQaOiW\ Rf IQWeUQeW SXUYeiOOaQce' (2009) 6(2) 

EXURSeaQ JRXUQaO Rf CUiPiQRORg\ 119, 120. 
113  ibid 132. 
114  Rotaru v Romania ASS QR 28341/95 (ECHR, 4 Ma\ 2000). 
115  BURZQ aQd KRUff (Q 101) 129. 
116  ibid 130. 
117  Osman v UK ECHR 1998²VIII 3124. 
118  CRXQciO Rf EXURSe, Guidelines on Human Rights and The Fight Against Terrorism (CRXQciO Rf EXURSe 

PXbOiVhiQg 2012). 
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iQ fXOfiOOiQg WhiV RbOigaWiRQ. NRQeWheOeVV, Whe SROice PXVW VWiOO e[eUciVe WheiU cRPSeWeQceV iQ 
a Za\ WhaW UeVSecWV dXe SURceVV aQd RWheU CRQYeQWiRQ UighWV.119 DXe WR Whe SWaWe haYiQg Whe 
WaVN Rf baOaQciQg WheVe cRPSeWiQg UighWV ZiWh RQe aQRWheU, Whe\ RfWeQ UeVRUW WR Whe 
iPSOePeQWaWiRQ Rf ¶VXQVeW cOaXVeV· dXUiQg a VWaWe Rf ePeUgeQc\, Zhich RUdiQaUiO\ ZRXOd 
e[SiUe afWeU a giYeQ WiPe SeUiRd aQd ZRXOd haYe WR be SaVVed WhURXgh SaUOiaPeQW agaiQ.120 
DXe WR Whe WiPeOeVV QaWXUe Rf WeUURUiVP, VWaWeV Rf ePeUgeQc\ caQ OaVW aQ e[WUaRUdiQaUiO\ ORQg 
WiPe, WhXV eQabOiQg aOOegedO\ WePSRUaU\ PeaVXUeV Zhich aUe PRUe iQWUXViYe WhaQ QRUPaOO\ 
SeUPiWWed WR be eVWabOiVhed aQd cRdified iQWR RUdiQaU\ cUiPiQaO OaZ.  

IQ Lawless v Ireland,121 Whe ECWHR VXSSRUWed a VWaWe Rf ePeUgeQc\ aV aQ ¶e[ceSWiRQaO 
ViWXaWiRQ Rf cUiViV RU ePeUgeQc\ Zhich affecWV Whe ZhROe SRSXOaWiRQ aQd cRQVWiWXWeV a WhUeaW 
WR Whe RUgaQiVed Oife Rf Whe cRPPXQiW\ Rf Zhich Whe SWaWe iV cRPSRVed.·122 FXUWheU, Whe 
CRXUW deePed IUeOaQd MXVWified iQ XWiOi]iQg Whe deURgaWiRQ, dXe WR Whe YiROeQW aQd 
XQcRQVWiWXWiRQaO QaWXUe Rf Whe acWiYiWieV RQ iWV WeUUiWRU\.123 MRUeRYeU, VSeciaO aQWi-WeUURUiVP 
OaZV ZeUe MXVWified dXe WR Whe RUdiQaU\ MXVWice V\VWeP beiQg iQVXfficieQW WR UeVWRUe Seace 
aQd RUdeU, aV eYideQce gaWheUiQg PeWhRdV ZeUe iQadeTXaWe WR achieYe SURVecXWiRQV.124 ThiV 
iV iQ accRUdaQce ZiWh Whe cUiWeUia OaWeU SURSRVed WhURXgh Whe CRPPiVViRQ iQ The Greek 
Case.125 The CRXUW cRQWURYeUViaOO\ cOaiPed MXUiVdicWiRQ iQ aVVeVViQg ZheWheU aQ ePeUgeQc\ 
WUXO\ WhUeaWeQV Whe Oife Rf a SWaWe, bXW VXbVeTXeQWO\ ePSOR\ed a Zide PaUgiQ Rf aSSUeciaWiRQ 
ZheQ PaNiQg VXch aQ aVVeVVPeQW RQ Whe UeVSecWiYe gRYeUQPeQW·V deURgaWiRQ.126 ThiV iV 
PXch WR Whe aSSeaVePeQW Rf VRYeUeigQ SWaWeV ZhR beOieYe WhePVeOYeV WR be iQ a beWWeU 
SRViWiRQ WR aVVeVV ePeUgeQc\ ViWXaWiRQV WhaQ a cRXUW iQ SWUaVbRXUg, aV iW iV WheiU domaine 
reserve.127 DePRcUaWicaOO\ eOecWed QaWiRQaO gRYeUQPeQWV VhRXOd SRVVeVV UeVSRQVibiOiW\ fRU 
Whe OiYeV Rf WheiU ciWi]eQV aQd VhRXOd ideaOO\ be VXSeUYiVed b\ Whe ECWHR, Zhich caQ aVVeVV 
ZheWheU a SaUWicXOaU PeaVXUe iQYRNed XQdeU Whe deURgaWiRQ cOaXVe iV SURSRUWiRQaWe. The 
CRXUW aVVeVVeV SURSRUWiRQaOiW\ b\ cRQVideUiQg Whe QaWXUe Rf Whe UighWV affecWed, ZheWheU 
Whe\ aUe abVROXWe RU fXQdaPeQWaO, Whe VeYeUiW\ Rf Whe UeVWUicWiRQ aQd Whe OeQgWh Rf Whe 
ePeUgeQc\ ViWXaWiRQ.128 FRU e[aPSOe, a OeQgWh\ baQ RQ Whe fXQdaPeQWaO UighW WR aVVePbO\ 
dXe WR a VWaWe Rf ePeUgeQc\ ZRXOd be diVSURSRUWiRQaWe dXe WR Whe iPSRUWaQce Rf Whe 
fUeedRP Rf aVVePbO\ WR a dePRcUaWic VRcieW\,129 XQOeVV QR aOWeUQaWe PeaVXUeV ZeUe aYaiOabOe 
aQd Whe UeVXOW ZRXOd be diVRUdeU.130 

 
119  Osman v UK ECHR 1998²VIII 3124. 
120  FRU iQVWaQce, Whe TeUURUiVP AcW 2006 ZaV VXbMecW WR a 12-PRQWh VXQVeW SURYiViRQ PeaQiQg iW had WR be 

e[WeQded RQ a \eaUO\ baViV. 
121  Lawless v Ireland (1961) 1 EHRR 15. 
122  ibid SaUa 28. 
123  ibid SaUa 30. 
124  ibid SaUaV 36²37. 
125  The Greek Case ASS QRV 3321/67, 3322/67, 3323/67, 3344/67 (ECHR, 1969); (1) IW PXVW be acWXaO RU 

iPPiQeQW; (2) IWV effecWV PXVW iQYROYe Whe ZhROe QaWiRQ; (3) The cRQWiQXaQce Rf Whe RUgaQi]ed Oife Rf Whe 
cRPPXQiW\ PXVW be WhUeaWeQed; (4) The cUiViV RU daQgeU PXVW be e[ceSWiRQaO, iQ WhaW Whe QRUPaO PeaVXUeV 
RU UeVWUicWiRQV SeUPiWWed b\ Whe CRQYeQWiRQ fRU Whe PaiQWeQaQce Rf SXbOic VafeW\, heaOWh aQd RUdeU, aUe 
SOaiQO\ iQadeTXaWe. 

126  Ireland v UK ASS QR 5310/71 (ECHR, 13 DecePbeU 1977) SaUa 96. 
127  NaWaVa MaYURQicROa aQd FUaQceVcR MeVViQeR, 'ReOaWiYeO\ AbVROXWe? The UQdeUPiQiQg Rf AUWicOe 3 iQ 

AhPad Y UK' (2013) 76(3) The MRdeUQ LaZ ReYieZ 580, 585. 
128  JXOiaQ M�OOeU, 'EXURSeaQ hXPaQ UighWV SURWecWiRQ iQ WiPeV Rf WeUURUiVP ² Whe VWaWe Rf ePeUgeQc\ aQd Whe 

ePeUgeQc\ cOaXVe Rf Whe EXURSeaQ CRQYeQWiRQ RQ HXPaQ RighWV' (2018) 28(4) ZeiWVchUifW fXeU 
PROiWiNZiVVeQVchafW 581, 587. 

129  LRXiVe DRVZaOd-BecN, Human Rights in Times of Conflict and Terrorism (O[fRUd UQiYeUViW\ PUeVV 2011) 425. 
130  Christians against Racism and Fascism v the United Kingdom ASS QR 8440/78 (ECHR, 16 JXO\ 1980).  
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DXUiQg WiPeV Rf ePeUgeQc\, a ORZeU OiPiW VWiOO e[iVWV, Zhich SWaWeV PXVW QRW cURVV 
ZheQ cRPbaWiQg WeUURUiVP eYeQ if Whe Oife Rf Whe QaWiRQ iV iQ MeRSaUd\. Ireland v UK ZaV a 
OaQdPaUN MXdgPeQW,131 UeVXOWiQg iQ Whe ECWHR cRQVideUiQg WhaW fiYe WechQiTXeV aPRXQWed 
WR a YiROaWiRQ Rf AUWicOe 3 ECHR,132 aOWhRXgh Whe\ ZeUe QRW cRQVideUed WR be WRUWXUe, bXW 
UaWheU iQhXPaQ aQd degUadiQg WUeaWPeQW.133 The CRXUW cUeaWed a deOiQeaWiRQ beWZeeQ 
degUadiQg WUeaWPeQW aQd WRUWXUe, WheUeb\ cUeaWiQg a SRWeQWiaOO\ daQgeURXV fOe[ibiOiW\ 
UegaUdiQg Whe PaUgiQ Rf aSSUeciaWiRQ gUaQWed WR Whe UK XQdeU AUWicOe 15 ECHR,134 Zhich 
cRXOd SRWeQWiaOO\ Oead WR aOORZiQg bUXWaO PeWhRdV Zhich caQQRW TXiWe be cRQVideUed 
WRUWXUe. AOWhRXgh a Zide PaUgiQ Rf aSSUeciaWiRQ iV gUaQWed, SRZeU iV QRW XQOiPiWed.135 OQ 
Whe RWheU haQd, a SUecedeQW Rf cXPXOaWiYe PiVWUeaWPeQW aPRXQWiQg WR a bUeach Rf AUWicOe 
3 ECHR ZaV eVWabOiVhed. YeW, iQ Becciev v Moldova,136 a YiROaWiRQ Rf AUWicOe 3 ZaV QRW fRXQd 
dXe WR PiVWUeaWPeQW RccXUUiQg iQ iVROaWed iQVWaQceV. 

The ECWHR haV diUecWO\ iPSacWed cRXQWeU-WeUURUiVP OegiVOaWiRQ WhURXgh iWV 
SUecedeQWV, bXW aOVR iQdiUecWO\ iQ Whe UK. The HRPe SecUeWaU\ had Whe SRZeU WR OabeO aQ 
iQdiYidXaO aV aQ iQWeUQaWiRQaO WeUURUiVW,137 WheUeb\ aOORZiQg Whe SeUVRQ WR be deSRUWed RU, if 
Whe\ ZRXOd be VXbMecW WR WRUWXUe, WR be iQcaUceUaWed iQdefiQiWeO\.138 The deURgaWiRQ cOaXVe 
iQYRNed b\ Whe UK hiQdeUed Whe ECWHR fURP WaNiQg acWiRQ.139 ThiV deURgaWiRQ ZaV 
cRQWeVWed iQ Belmarsh detainees,140 ZheUe Whe aSSOicaQWV cOaiPed XQOaZfXO diVcUiPiQaWiRQ RQ 
Whe gURXQd Rf QaWiRQaOiW\, cRQWUaU\ WR AUWicOe 14 ECHR iQ cRQMXQcWiRQ ZiWh AUWicOe 5 
ECHR. The HRXVe Rf LRUdV TXaVhed Whe UK·V deURgaWiRQ RUdeU aQd aQQRXQced WhaW Whe 
iQdefiQiWe deWeQWiRQ Rf fRUeigQ WeUURUiVWV ZaV iQcRPSaWibOe ZiWh Whe UighW WR OibeUW\ aQd Whe 
SaUaViWic UighW Rf Whe SURhibiWiRQ Rf diVcUiPiQaWiRQ. The PaMRUiW\ Rf Whe LRUdV cRQVideUed 
Whe ePeUgeQc\ deURgaWiRQ WR be OegiWiPaWe, aV Whe Oife Rf Whe QaWiRQ had beeQ WhUeaWeQed. 
RegaUdOeVV, XQdeU Whe ciUcXPVWaQceV, Whe iQdefiQiWe deWeQWiRQ Rf, VSecificaOO\, fRUeigQeUV, 
ZaV diVSURSRUWiRQaWe aQd OacNed MXVWificaWiRQ. The LRUdV ePSOR\ed a SURSRUWiRQaOiW\ WeVW 
aQd cRQcOXded WhaW aOOeged iQWeUQaWiRQaO WeUURUiVWV ZeUe QRW aQ\ PRUe Rf a UiVN WhaQ BUiWiVh 
RQeV ZhR ZeUe QRW VXbMecW WR VXch a dUacRQiaQ PeaVXUe.141 MRUeRYeU, OeVV bXUdeQVRPe 
PeaVXUeV WR cRQWURO Whe VXVSecWV ZRXOd haYe beeQ VXfficieQW WR QeXWUaOi]e Whe WhUeaW. 

 
131  Ireland v UK ASS QR 5310/71 (ECHR, 13 DecePbeU 1977). 
132  (a) ZaOO-VWaQdiQg: fRUciQg Whe deWaiQeeV WR UePaiQ fRU SeUiRdV Rf VRPe hRXUV iQ a ¶VWUeVV SRViWiRQ·, deVcUibed 

b\ WhRVe ZhR XQdeUZeQW iW aV beiQg ¶VSUeadeagOed agaiQVW Whe ZaOO, ZiWh WheiU fiQgeUV SXW high abRYe Whe 
head agaiQVW Whe ZaOO, Whe OegV VSUead aSaUW aQd Whe feeW bacN, caXViQg WheP WR VWaQd RQ WheiU WReV ZiWh Whe 
ZeighW Rf Whe bRd\ PaiQO\ RQ Whe fiQgeUV·; (b) hRRdiQg: SXWWiQg a bOacN RU QaY\-cRORUed bag RYeU Whe 
deWaiQeeV· headV aQd, aW OeaVW iQiWiaOO\, NeeSiQg iW WheUe aOO Whe WiPe e[ceSW dXUiQg iQWeUURgaWiRQ; (c) 
VXbMecWiRQ WR QRiVe: SeQdiQg WheiU iQWeUURgaWiRQV, hROdiQg Whe deWaiQeeV iQ a URRP ZheUe WheUe ZaV a 
cRQWiQXRXV ORXd aQd hiVViQg QRiVe; (d) deSUiYaWiRQ Rf VOeeS: SeQdiQg WheiU iQWeUURgaWiRQV, deSUiYiQg Whe 
deWaiQeeV Rf VOeeS; (e) deSUiYaWiRQ Rf fRRd aQd dUiQN: VXbMecWiQg Whe deWaiQeeV WR a UedXced dieW dXUiQg 
WheiU VWa\ aW Whe ceQWUe aQd SeQdiQg iQWeUURgaWiRQV; Ireland v UK ASS QR 5310/71 (ECHR, 13 DecePbeU 
1977) SaUa 96. 

133  Ireland v UK ASS QR 5310/71 (ECHR, 13 DecePbeU 1977) SaUa 167; Babar Ahmad and Others 
v The United Kingdom ASS QRV 24027/07, 11949/08, 36742/08, 66911/09 ,67354/09 (ECHR, 10 ASUiO 
2012) SaUa 179. 

134  MaYURQicROa aQd MeVViQeR (Q 115) 598. 
135  Ireland v UK ASS QR 5310/71 (ECHR, 13 DecePbeU 1977) SaUa 207. 
136  Becciev v Moldova (2007) 45 EHRR 11. 
137  AQWi-WeUURUiVP, CUiPe aQd SecXUiW\ AcW 2001. 
138  ibid SaUW 4 V23. 
139  The ECWHR ZRXOd haYe SUeYeQWed WhiV YiROaWiRQ Rf AUWicOe 5 ECHR, deSUiYaWiRQ Rf OibeUW\, fURP 

haSSeQiQg if Whe UK gRYeUQPeQW had QRW RSWed WR deURgaWe fURP Whe ECHR XQdeU AUWicOe 15. 
140  A and others v Secretar\ of State for the Home Department [2004] UKHL 56, [2005] 2 WLR 87. 
141  FRU e[aPSOe, iQ Whe 7/7/2005 bRPbiQgV iQ LRQdRQ, aOO RffeQdeUV had BUiWiVh ciWi]eQVhiS. 
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FXUWheUPRUe, Whe UK gRYeUQPeQW h\SRcUiWicaOO\ SeUPiWWed Whe VXVSecWV WR YacaWe Whe 
cRXQWU\ WR SWaWeV ZheUe Whe\ did QRW face Whe WhUeaW Rf WRUWXUe, deVSiWe Whe VXVSecWV aOOegedO\ 
SRViQg aQ iQWeUQaWiRQaO WeUURU WhUeaW.142 CRQcOXViYeO\, Whe PeUe e[iVWeQce Rf Whe ECWHR 
iQfOXeQceV dRPeVWic BUiWiVh MXdgeV WR UeVSecW hXPaQ UighWV. PUiRU WR Whe Belmarsh caVe, iW 
had beeQ XQSUecedeQWed fRU UK MXdgeV WR adMXdicaWe RQ Whe OegiWiPac\ Rf PeaVXUeV 
adRSWed iQ gRRd faiWh RQ QaWiRQaO VecXUiW\ gURXQdV, WheUeb\ dePRQVWUaWiQg WhaW Whe MXdiciaO 
diaORgXeV beWZeeQ Whe EXURSeaQ aQd UK cRXUWV haYe Oed WR a gUeaWeU aVVXUaQce Rf hXPaQ 
UighWV.143   

UQOiNe fXQdaPeQWaO fUeedRPV, aQ abVROXWe UighW VXch aV AUWicOe 3 ECHR haV QR 
SURYiViRQ fRU e[ceSWiRQV aQd, SXUVXaQW WR AUWicOe 15(2) ECHR, caQQRW be deYiaWed fURP,144 
eYeQ XQdeU aQ ePeUgeQc\ deURgaWiRQ aQd Whe PRVW difficXOW ciUcXPVWaQceV, VXch aV Whe fighW 
agaiQVW WeUURUiVP.145The Glfgen caVe RVWeQVibO\ dReV QRW UeaffiUP SUiRU SUecedeQWV VXch aV 
Saadi v Ital\,146 Zhich deePed WRUWXUe abVROXWeO\ SURhibiWed iQ aOO ciUcXPVWaQceV. The 
abVROXWe SURhibiWiRQ Rf WRUWXUe ZaV QRQ-QegRWiabOe, eYeQ iQ caVeV Rf e[WUadiWiRQ ZheUe WheUe 
ZaV a ¶geQXiQe UiVN· Rf WRUWXUe,147 XQWiO Whe UeceQW Ahmad v UK caVe,148 ZheUe Whe ECWHR 
VeePiQgO\ XQdeUPiQed Whe QRQ-UefRXOPeQW SUiQciSOe. DeVSiWe UeMecWiQg Whe UeOaWiYiVW QRWiRQ 
Rf Whe UK HRXVe Rf LRUdV,149 Zhich aWWePSWed WR aOOeYiaWe Whe UeVSRQVibiOiW\ Rf Whe 
e[WUadiWiQg SWaWe, Whe ECWHR OefW Whe VWaWXV Rf AUWicOe 3 aPbigXRXV ZiWh UeVSecW WR 
e[WUadiWiRQV.150 The CRXUW SeUPiWWed Whe e[WUadiWiRQ Rf QXPeURXV VXVSecWed WeUURUiVWV WR 
face SURVecXWiRQ iQ aQ e[WUePe Pa[iPXP-VecXUiW\ deWeQWiRQ ceQWeU iQ Whe USA.151 The 
ECWHR deePed WhaW a highO\ UeVWUicWiYe SUiVRQ did QRW aPRXQW WR a YiROaWiRQ Rf AUWicOe 3,152 
aV aQ e[WeQViYeO\ ORQg SeUiRd Rf iQcaUceUaWiRQ ZRXOd QRW be cRQVideUed iQcRPSaWibOe ZiWh 
Whe afRUePeQWiRQed AUWicOe, bXW UaWheU ZRXOd be gURVVO\ diVSURSRUWiRQaWe aQd WheUefRUe 
iQcRPSaWibOe.153 The CRXUW cRQVideUed WhaW iOO-WUeaWPeQW PXVW achieYe a PiQiPXP VWaQdaUd 
Rf VeYeUiW\ WR WUiggeU AUWicOe 3 ECHR WhURXgh aQaO\]iQg Whe SaUWicXOaU cRQWe[W,154 dXUaWiRQ, 
Sh\VicaO aQd PeQWaO effecWV Rf Whe SXQiVhPeQW.155 AV Whe CRXUW·V PeWhRdRORg\ iV facW-
VeQViWiYe, a degUee Rf UeOaWiYiW\ UegaUdiQg Whe abVROXWe UighW VWiOO e[iVWV SUagPaWicaOO\, 
becaXVe defiQiQg iQhXPaQ aQd degUadiQg WUeaWPeQW dReV iQYROYe a degUee Rf VXbMecWiYiW\. 
The affecWed iQdiYidXaO aOVR SOa\V aQ iPSRUWaQW UROe iQ Whe SURSRUWiRQaOiW\ aVVeVVPeQW Rf 

 
142  Secretar\ of State for the Home Department v Rehman [2003] 1 AC 153 (HL). 
143  DaYid FeOdPaQ, 'PURSRUWiRQaOiW\ aQd DiVcUiPiQaWiRQ iQ AQWi-TeUURUiVP LegiVOaWiRQ CaVe aQd CRPPeQW' 

(2005) 64(1) CaPbUidge LaZ JRXUQaO 271, 271²273. 
144  Ireland v UK ASS QR 5310/71 (ECHR, 13 DecePbeU 1977) SaUa 163. 
145  Glfgen v German\ (2011) 52 EHRR 1 SaUa 87. 
146  Saadi v Ital\ (2009) 49 EHRR 30 SaUa 82. 
147  Chahal v the United Kingdom ASS QR 70/1995/576/662 (ECHR, 11 NRYePbeU 1996). 
148  Babar Ahmad and Others v The United Kingdom ASS QRV 24027/07, 11949/08, 36742/08, 66911/09, 

67354/09 (ECHR, 10 ASUiO 2012) SaUa 176. 
149  R (on the application of Wellington) (FC) v Secretar\ of State for the Home Department (Criminal Appeal from Her 

Majest\'s High Court of Justice) [2008] UKHL 72. 
150  Babar Ahmad and Others v The United Kingdom ASS QRV 24027/07, 11949/08, 36742/08, 66911/09, 

67354/09 (ECHR, 10 ASUiO 2012) SaUa 177. 
151  IQ SaUa 177 Whe CRXUW UXOed: ¶WUeaWPeQW Zhich PighW YiROaWe AUWicOe 3 becaXVe Rf aQ acW RU RPiVViRQ Rf a 

CRQWUacWiQg SWaWe PighW QRW aWWaiQ Whe PiQiPXP OeYeO Rf VeYeUiW\ Zhich iV UeTXiUed fRU WheUe WR be a 
YiROaWiRQ Rf AUWicOe 3 iQ aQ e[SXOViRQ RU e[WUadiWiRQ caVe.·. 

152  Babar Ahmad and Others v The United Kingdom ASS QRV 24027/07, 11949/08, 36742/08, 66911/09, 
67354/09 (ECHR, 10 ASUiO 2012) SaUaV 218²224. 

153  ibid SaUa 242. 
154  Ireland v UK ASS QR 5310/71 (ECHR, 13 DecePbeU 1977) SaUa 65. 
155  Soering v UK (1989) 11 EHRR 439 SaUa 90. 
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ZheWheU a SXQiVhPeQW cRQVWiWXWeV a YiROaWiRQ Rf AUWicOe 3.156 FRU iQVWaQce, iQ Whe DD caVe,157 
Whe BUiWiVh cRXUW WRRN Whe aSSOicaQW·V PeQWaO VWaWe dXe WR PTSD iQWR accRXQW ZheQ 
aVVeVViQg ZheWheU a TPIM,158 eQWaiOiQg QXPeURXV PRYePeQW UeVWUicWiRQV, eTXaOed WRUWXUe. 
NeYeUWheOeVV, Whe CRXUW UeaVRQed WhaW iQ RUdeU WR deWeUPiQe ZheWheU VRPeWhiQg iV WRUWXUe, 
RQe PXVW aVVeVV Whe iPSacW Rf Whe PeaVXUe RQ Whe iQdiYidXaO agaiQVW Whe PeaVXUe·V 
SURSRUWiRQaOiW\ SXUVXaQW WR QaWiRQaO VecXUiW\.159 AV Whe effecWV Rf Whe TPIM did QRW SaVV Whe 
WhUeVhROd Rf AUWicOe 3, QR YiROaWiRQ ZaV fRXQd. YeW, Whe facW WhaW Whe aSSOicaQW ZaV PeQWaOO\ 
iOO SOa\ed a UROe iQ UedXciQg VRPe Rf Whe UeVWUicWiRQV iPSRVed RQ hiP.160 

UOWiPaWeO\, Whe ECWHR·V UXOiQg iV ZRUUiVRPe,161 aV a UighW beiQg abVROXWe RXghW WR 
PeaQ WhaW QR e[ceSWiRQV aUe SeUPiWWed, aQd XQiYeUVaO aSSOicaWiRQ iV eQfRUced. BeVideV WhiV, 
Whe CRXUW cOaiPed iQ iWV UeaVRQiQg fRU SeUPiWWiQg Whe e[WUadiWiRQ WhaW a UeaO UiVN ZRXOd 
UaUeO\ be fRXQd iQ cRXQWUieV ZiWh hiVWRUic dePRcUaWic YaOXeV, heQce a dichRWRP\ beWZeeQ 
WUXVWZRUWh\ cRXQWUieV aQd QRQ-WUXVWZRUWh\ cRXQWUieV ZaV iPSOied, deVSiWe Whe USA beiQg 
SUediVSRVed WR Whe XVe Rf WRUWXUe.162 LaVWO\, Whe SUeYeQWaWiYe VcRSe Rf AUWicOe 3 ZaV 
iPSaiUed, aV iQ caVeV Rf e[SXOViRQ RQe caQ RQO\ NQRZ afWeU Whe eYeQW ZheWheU WRUWXUe 
RccXUUed, WhXV UeQdeUiQg Whe abVROXWe UighW OeVV effecWiYe.163 

 
9I. CRQFOXVLRQ 
ThiV SaSeU haV aQaO\]ed Whe e[WeQW WR Zhich WeUURUiVW WhUeaWV OiPiW Whe eQMR\PeQW Rf 
iQdiYidXaO OibeUWieV. CRQcOXViYeO\, Whe ECWHR aSSUeciaWeV Whe QeceVViW\ Rf a VSeciaO V\VWeP 
Rf aQWi-WeUURUiVP OaZV dXe WR Whe VigQificaQce Rf QaWiRQaO VecXUiW\. CRQVeTXeQWO\, diVcUeWiRQ 
iV gUaQWed WR MePbeU SWaWeV ZheQ defeQdiQg WhePVeOYeV agaiQVW WeUURUiVW WhUeaWV, Zhich iV 
QRQeWheOeVV OiPiWed WhURXgh Whe SURSRUWiRQaOiW\ aVVeVVPeQW. PURSRUWiRQaOiW\ fXQcWiRQV aV a 
VWUaWeg\ WhaW eQVXUeV MePbeU SWaWeV XWiOi]e VXfficieQW VafegXaUdV ZheQ iPSRViQg UeVWUicWiYe 
OegiVOaWiRQ, WhURXgh dePaQdiQg VSecificaOO\ WaUgeWed aQd WUaQVSaUeQW OaZV.  

TeUURUiVP iV WUeaWed diffeUeQWO\ WR RUdiQaU\ cUiPeV, aV gRYeUQPeQWV decOaUe 
ePeUgeQc\ ViWXaWiRQV. HeQce, QaWiRQaO VecXUiW\ becRPeV Rf SaUaPRXQW iPSRUWaQce iQ 
cRQWUaVW WR RWheU UighWV. ThiV iV eYideQW ZheQ cRPSaUiQg MXUiVSUXdeQce RQ hXPaQ UighWV 
iQfUiQgePeQWV aVVRciaWed ZiWh WeUURUiVW PeaVXUeV, Zhich aUe dUafWed iQ Whe QaPe Rf QaWiRQaO 
VecXUiW\, ZiWh RUdiQaU\ iQWeUfeUeQceV. MRUeRYeU, Whe deURgaWiRQ cOaXVe·V iQWeUSOa\ ZiWh 
UeOaWiYe aQd abVROXWe UighWV SeUPiWV addiWiRQaO OeeZa\ Yia Whe PaUgiQ Rf aSSUeciaWiRQ.  

SXUYeiOOaQce aQd VWRS-aQd-VeaUch aUe aUcheW\SicaO aQWi-WeUURUiVP PeaVXUeV OiPiWed 
b\ Whe ECWHR iQ RUdeU WR QRW e[ceVViYeO\ iQfUiQge XSRQ hXPaQ UighWV, WheUeb\ beiQg iQ 
accRUdaQce ZiWh LOR\d·V QRWiRQ Rf iPSRViQg VXfficieQW VafegXaUdV if QeZ PeaVXUeV aUe 
eQacWed.  

AOWhRXgh Whe ECWHR caQ be cRQVideUed aQ eVVeQWiaO gXaUaQWRU fRU hXPaQ UighWV 
WhURXgh iWV MXdiciaO diaORgXeV aQd iQfOXeQceV RQ dRPeVWic cRXUWV aQd gRYeUQPeQWV, Whe iVVXe 
Rf UefRXOPeQW iQ WRUWXUe caVeV PXVW be UeaddUeVVed iQ XScRPiQg caVe OaZ. MRUeRYeU, Whe 
e[WeQW WR Zhich gUaYe SUiYac\ iQfUiQgePeQWV aUe SeUPiWWed iV WeUUif\iQg, aV Whe ORQgeU Whe 
ECWHR WaNeV WR WaNe a VROid VWaQce agaiQVW SWaWeV abXViQg Whe aiP Rf QaWiRQaO VecXUiW\, Whe 

 
156  MaYURQicROa aQd MeVViQeR (Q 115) 593. 
157  DD v Secretar\ of State for Home Department [2014] EWHC 3820 (AdPiQ). 
158  TeUURUiVP aQd PUeYeQWiRQ aQd IQYeVWigaWiRQ MeaVXUe iQ Whe fRUP Rf aQ aQNOe bUace. 
159  DD v Secretar\ of State for Home Department [2014] EWHC 3820 (AdPiQ) [126]. 
160  ibid [136]. 
161  Babar Ahmad and Others v The United Kingdom ASS QRV 24027/07, 11949/08, 36742/08, 66911/09, 

67354/09 (ECHR, 10 ASUiO 2012) SaUa 177. 
162  ibid SaUa 179. 
163  MaYURQicROa aQd MeVViQeR (Q 115) 600²602. 
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PRUe VeYeUe iW ZiOO QaWXUaOO\ becRPe dXe WR VRcieW\·V iQcUePeQWaO SURgUeVViRQ WRZaUdV a 
digiWaO Oife.  

UOWiPaWeO\, WeUURUiVP WeVWV dePRcUaWic gRYeUQPeQWV XQiTXeO\, aV iPSRViQg 
dUacRQiaQ PeaVXUeV ZRXOd be aQ eaV\ Za\ WR eQVXUe Whe VafeW\ Rf Whe SRSXOaWiRQ. 
NRQeWheOeVV, fighWiQg ZiWh RQe haQd behiQd RQe·V bacN iV QeceVVaU\ WR XShROd Whe VWaWXV Rf 
a UighWV-UeVSecWiQg dePRcUac\. OQO\ WiPe ZiOO WeOO ZheWheU Whe ECWHR ZiOO eYROYe WR haQd 
dRZQ SURacWiYe YeUdicWV WR eQVXUe hXPaQ UighWV aUe SURWecWed SUiRU WR WheiU bUeach. 
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AEVWUDFW 

TKe UQLWed NaWLRQV (UN) caPe LQWR beLQg afWeU WKe ZRUOd Kad beeQ UaYaged b\ WZR WRUOd 
WaUV aQd ZaV RQ WKe bULQN Rf a CROd WaU. IW ZaV XQcKaUWed WeUULWRU\, eYeQ fRU a gORbaO 
RUgaQLVaWLRQ, WR acNQRZOedge WKe SeULOV Rf WKe QeZ eUa, ZKLcK ZeUe QRW OLPLWed WR UegLRQaO 
LVVXeV bXW aOVR LQcOXded WeUULWRULaO aQd cRPPXQaO WeQVLRQV, WKe aUULYaO Rf fXOO-fOedged QRQ-
SWaWe RUgaQLVaWLRQV aQd aQ LQWULQVLc OLQN WR SROLWLcV. TKe UN KaV ZLWQeVVed WKe deYeORSPeQW 
Rf WeUURULVP aV a PaMRU LQWeUQaWLRQaO LVVXe. MaQ\ Rf LWV ageQcLeV ZeUe cRQceLYed aV SaUW Rf 
LWV cRXQWeU-WeUURULVP VWUaWeg\. IW KaV VRXgKW WKe LPSOePeQWaWLRQ Rf WKLV VWUaWeg\ RQ aQ 
RSeUaWLRQaO baVLV ZRUOdZLde aQd bURXgKW abRXW cRRSeUaWLRQ, aLd aQd aVVLVWaQce fRU WKe 
VaPe. TKLV aUWLcOe aQaO\VeV WKe KLVWRU\ Rf WKe UN·V UROe LQ defLQLQg aQd cRXQWeULQg 
WeUURULVP, aORQg ZLWK WKe UecRQfLgXUaWLRQ Rf LWV VWaQce accRUdLQg WR WKe cKaQgLQg WLPeV. IW 
Oa\V RXW YaULRXV QeZ cKaOOeQgeV SXW fRUWK b\ WeUURULVP LQ WKe 21VW ceQWXU\ aQd TXeVWLRQV WKe 
OegLWLPac\ Rf WKe UN·V cXUUeQW cRXQWeU-WeUURULVP VWUaWeg\. WKLOe adYRcaWLQg WKe QeceVVLW\ 
Rf WKe UN aV a gXLde, a ZaWcK dRg aQd aQ LQLWLaWRU, LW KLgKOLgKWV WKe PaMRU KXUdOeV LQ a 
cRPSUeKeQVLYe SOaQ Rf acWLRQ aQd VXggeVWV a Za\ fRUZaUd WR WKe UeYLVe WKe SeUceSWLRQ Rf 
WKe WKUeaW aQd UeaOLgQ WKe e[LVWLQg LQVWLWXWLRQaO effRUWV aQd SROLc\ cKaQgeV, aV ZeOO aV 
KLgKOLgKWLQg WKe Qeed WR UecRQfLgXUe WKe UeVSRQVeV aQd WecKQLTXeV XVed. 

 
I. IQWURGXFWLRQ 
TeUURULVP LV aQ RPQLSUeVeQW SKeQRPeQRQ LQ eYeU\ SaUW Rf WKe ZRUOd WRda\. IW deULYeV LWV 
dULYLQg fRUce fURP a dLYeUVe VeW Rf cLUcXPVWaQceV, LQcOXdLQg dLVcULPLQaWLRQ,1 UeOLgLRXV 

 
*  TKe aXWKRU LV cXUUeQWO\ aQ XQdeUgUadXaWe VWXdeQW Rf OaZ aW DU. RaP MaQRKaU LRKL\a NaWLRQaO LaZ 

UQLYeUVLW\, LXcNQRZ (IQdLa). SKe Pa\ be cRQWacWed aW WLZaUL.a\XVKL16@gPaLO.cRP. 
**  TKe aXWKRU LV cXUUeQWO\ aQ XQdeUgUadXaWe VWXdeQW Rf OaZ aW DU. RaP MaQRKaU LRKL\a NaWLRQaO LaZ 

UQLYeUVLW\, LXcNQRZ (IQdLa). He Pa\ be cRQWacWed aW SaULPaONaVK\aS97@gPaLO.cRP. 
1  JaPeV A PLa]]a, ¶ReSUeVVLRQ aQd TeUURULVP: A CURVV-NaWLRQaO EPSLULcaO AQaO\VLV Rf T\SeV Rf 

ReSUeVVLRQ aQd DRPeVWLc TeUURULVP· (2017) 29(1) TeUURULVP aQd PROLWLcaO VLROeQce 102²118. 
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LdeaOV,2 ecRQRPLc dLVSaULW\,3 VeOf-deWeUPLQaWLRQ,4 aQd SROLWLcaO aPbLWLRQV.5 IQ WKe fLUVW 
LQVWaQce, UeVSRQVLbLOLW\ ZaV XQdRXbWedO\ aWWULbXWed WR WKe SWaWeV RQ ZKRVe VRLO RU ZLWK 
ZKRVe UeVRXUceV WKLV ageQda ZaV beLQg fXUWKeUed. HRZeYeU, LW ZaV VRRQ RbVeUYed WKaW WKeVe 
fRUceV, RfWeQ acWLQg aV QRQ-SWaWe eQWLWLeV, VKLfWed WKeLU RSeUaWLRQV aQd adaSWed WR aQ\ 
cRXQWU\ ZKLcK Kad feUWLOe cRQdLWLRQV. TKXV, XQLfRUPLW\ LQ WKe UecRgQLWLRQ Rf WKLV daQgeU LV 
VRXgKW, aV RSSRVed WR LVROaWed SWaWe acWLRQ, ZLWKRXW ZKLcK LWV cRQWaLQPeQW LV LPSRVVLbOe. 
TKe UQLWed NaWLRQV LQLWLaOO\ acWed aV a bURNeU Rf Seace, UecRgQLVLQg VSecLfLc acWV aQd 
fRUPXOaWLQg SROLcLeV aV SXQLWLYe acWLRQ. HRZeYeU, afWeU WKe aWWacNV RQ WKe WRUOd TUade 
CeQWeU, LWV UROe dLYeUged LQWR VeeNLQg QRUPaWLYe beKaYLRXU fURP MePbeU SWaWeV. TKe UN 
aLPed WR VeQd RXW a cOeaU, LPPXWabOe PeVVage WKaW WeUURULVP ZaV cRQdePQed LQ aOO fRUPV, 
aQd WR eQfRUce LQWeUQaWLRQaO VWaQdaUdV baVed RQ accRXQWabLOLW\ aQd WKe aSSOLcaWLRQ Rf 
VaQcWLRQV b\ defaXOW Lf aQ\ SaUW\ cRQWULbXWed WR WKe caXVe Rf WeUURULVP.6 PUeYLRXVO\, gURXSV 
OLNe AO-Qaeda, ZLWK OVaPa BLQ-LadeQ aV LWV OeadeU, ZeUe a UeOaWLYeO\ OeVVeU WKUeaW becaXVe 
Rf WKeLU SURQRXQced aQWL-WeVWeUQ ageQda baVed RQ IVOaPLc UadLcaOLVaWLRQ. IQ cRPSaULVRQ, 
LQ WKe SUeVeQW WLPeV, WeUURULVP KaV VSUXQg XS LQ YaULRXV SaUWV Rf WKe ZRUOd ZLWK dLffeUeQW 
aLPV UaQgLQg fURP UeOLgLRXV LdeaOV WR VeOf-deWeUPLQaWLRQ, SROLWLcaO PRWLYeV, aQd 
RYeUWKURZLQg dLVcULPLQaWRU\ UegLPeV.  

TKXV, WKe UN QRW RQO\ gUaSSOeV ZLWK a PXOWLfaULRXV WKUeaW, bXW aOVR WKe OacN Rf a 
cRPSUeKeQVLYe \eW baOaQced aSSURacK WR cRPbaW LW. WLWK QeZ-fRXQd LQWeUQaWLRQaO 
acceSWaQce, fLQaQceV, ORgLVWLcV aQd LQfRUPaWLRQ aW LWV dLVSRVaO, LW PXVW acWLYeO\ gRYeUQ WKe 
LQWeUQaWLRQaO UeVSRQVe WR WeUURULVP WR SUeYeQW WKe RXWbUeaN Rf VSRUadLc cRQfOLcWV RQ WKeVe 
LVVXeV. MRUeRYeU, LWV UROe becRPeV PRUe LPSRUWaQW VLQce WKe WKUeaW Rf WeUURULVP LV QRZ 
¶gORbaOLVed·,7 ZLWK VXffLcLeQW LQdLcaWLRQV Rf WKe SK\VLcaO aQd SV\cKRORgLcaO LPSacWV WKeUeRf. 
TKLV aUWLcOe aLPV WR UeYLeZ WKe aSSURacK WKaW WKe UN aQd LWV affLOLaWed bRdLeV KaYe WaNeQ 
WR cXUb WeUURULVP. IW e[aPLQeV WKe fRUePRVW effRUWV Pade LQ WKe CROd WaU eUa aQd 
VXbVeTXeQWO\ dLVcXVVeV WKe KLgK YROWage aSSURacK adRSWed b\ WKe UN SRVW-9/11. IW aQaO\VeV 
WKe cRQWePSRUaU\ cKaOOeQgeV WKaW WeUURULVP KaV SRVed aQd WKe QeZ WUeQdV Rf SUeYeQWLRQ 
WKaW KaYe VXUfaced. LaVWO\, LW VeeNV WR WKe KLgKOLgKW WKe OacXQae LQ YaULRXV aSSURacKeV aQd 
VXggeVW SRVVLbOe Za\V fRUZaUd WKaW WKe UN cRXOd WaNe LQ cRXQWeULQg gORbaO WeUURULVP aV a 
PXOWL-faceWed WKUeaW. 

 

II. TKH UN ASSURDFK TRZDUGV THUURULVP LQ WKH CROG WDU PHULRG 
TKe Ldea Rf LQWeUQaWLRQaO WeUURULVP ZaV QaVceQW dXULQg WKe LQVWLWXWLRQaOLVaWLRQ Rf WKe UN. 
HeQce, QaWXUaOO\, WKe dUafWeUV dLd QRW ¶fXOO\ aQWLcLSaWe WKe e[LVWeQce, WeQacLW\, aQd 

 
2  RXWK SWeLQ, FRU LRYH RI WKH FDWKHU: A PV\FKRDQDO\WLF SWXG\ RI RHOLJLRXV 7HUURULVP (SWaQfRUd UQLYeUVLW\ PUeVV 

2010); MaUL\a Y OPeOLcKeYa, ¶TKe EWKQLc DLPeQVLRQ Rf ReOLgLRXV E[WUePLVP aQd TeUURULVP LQ CeQWUaO 
AVLa· (2010) 31(2) IQWeUQaWLRQaO PROLWLcaO ScLeQce ReYLeZ 167²186. 

3  JaPeV A PLa]]a, ¶RRRWed LQ SRYeUW\? TeUURULVP, SRRU ecRQRPLc deYeORSPeQW aQd VRcLaO cOeaYageV· (2006) 
18(1) TeUURULVP aQd PROLWLcaO VLROeQce 159²177; JaPeV A PLa]]a, ¶PRYeUW\, MLQRULW\ EcRQRPLc 
DLVcULPLQaWLRQ, aQd DRPeVWLc TeUURULVP· (2011) 48(3) JRXUQaO Rf Peace ReVeaUcK 339²353. 

4  See geQeUaOO\, YRQaK AOe[aQdeU aQd RRbeUW A FULedOaQdeU, SHOI-DHWHUPLQDWLRQ: NDWLRQDO, RHJLRQDO, AQG 
GOREDO DLPHQVLRQV (RRXWOedge 1980); RRbeUW A FULedOaQdeU, ¶TeUURULVP aQd NaWLRQaO LLbeUaWLRQ 
MRYePeQWV: CaQ RLgKWV DeULYe fURP WURQgV DLaORgXe· (1981) 31 CaVe WeVWeUQ ReVeUYe JRXUQaO Rf 
IQWeUQaWLRQaO LaZ 281. 

5  SeXQg-WKaQ CKRL aQd JaPeV A PLa]]a, ¶EWKQLc GURXSV, PROLWLcaO E[cOXVLRQ aQd DRPeVWLc TeUURULVP· 
(2014) 27(1) DefeQce aQd Peace EcRQRPLcV 37²63.  

6  KeQW RRacK, 7KH 9/11 EIIHFW: CRPSDUDWLYH CRXQWHU-7HUURULVP (CaPbULdge UQLYeUVLW\ PUeVV 2011) 21²70. 
7  TaRfLNL ONXQROa aQd M AbLRdXQ ¶TeUURU-GORbaOLVaWLRQ aQd WKe RLVe Rf MRdeUQ TeUURULVP· (2018) 67 

IQWeUQaWLRQaO AffaLUV aQd GORbaO SWUaWeg\ 1. 
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WecKQRORg\ Rf PRdeUQ-da\ WeUURULVP·.8 HRZeYeU, LW eYROYed SUecLSLWRXVO\ LQ WKe CROd WaU 
eUa, dXe WR WKe bLSROaULW\ LQ LQWeUQaWLRQaO SROLWLcV aQd SUR[\ ZaUV. EYeQ dXULQg WKLV SeULRd, 
WKe UN ZaV fRcXVed RQ deYeORSLQg aQ LQWeUQaWLRQaO UegLPe RQ WeUURULVP b\ cUeaWLQg 
cULPLQaO MXVWLce WUeaWLeV. AfWeU WKe IQWeUQaWLRQaO LaZ CRPPLVVLRQ'V aWWePSWV WR aVVLgQ 
defLQLWLYe fXQdaPeQWaOV WR WKe TXeVWLRQ Rf ¶ZKaW LV WeUURULVP?· SURYed fXWLOe,9 effRUWV ZeUe 
XQdeUWaNeQ b\ WKe GeQeUaO AVVePbO\ LQ WKe ZaNe Rf WKe 1972 MXQLcK OO\PSLcV bRPbLQgV. 
HRZeYeU, WKe\ feOO VKRUW aV SWaWeV dLVagUeed RQ WKe dLVWLQcWLRQ beWZeeQ WeUURULVWV aQd 
UeYROXWLRQaULeV.10 TKLV dLVcRUd cRQWLQXed WR SOagXe aQ\ effRUW b\ WKe GeQeUaO AVVePbO\ WR 
eVWabOLVK a gORbaO cRQVeQVXV RQ WeUURULVP.11 

A VLgQLfLcaQW VWeS WRZaUdV adRSWLQg a ¶geQeUaO· aSSURacK WRZaUdV WeUURULVP ZaV 
Pade WKURXgK GeQeUaO AVVePbO\ ReVROXWLRQ 40/61 LQ 1985.12 TKe UN UePRYed WKe ¶VKLeOd 
Rf OegLWLPac\· XQdeU ZKLcK WeUURULVWV ZeUe KLdLQg aQd SWaWeV RffLcLaOO\ acceSWed acWV Rf 
WeUURULVP aV cULPLQaO acWV UaWKeU WKaQ SROLWLcaO acWV.13 OQ UeYLeZLQg WKe cRQWeQWV Rf WKe 
ReVROXWLRQ, WKe aXWKRUV RbVeUYe WKaW LW ZaV WUXO\  WKe fRXQdaWLRQ Rf ZKaW ZRXOd be NQRZQ 
aV WKe CRPSUeKeQVLYe CRQYeQWLRQ RQ IQWeUQaWLRQaO TeUURULVP aV, XQOLNe RWKeU 
ReVROXWLRQV, ReVROXWLRQ 40/61 WRRN a YeU\ LQcOXVLYe aQd ZLde aSSURacK WRZaUdV WeUURULVP 
aQd UeTXeVWed SaUWLeV WR LPSOePeQW WKe UecRPPeQdaWLRQV Rf WKe Ad HRc CRPPLWWee.14 TKe 
GeQeUaO AVVePbO\ VXbVeTXeQWO\ SOa\ed a OaUge UROe LQ WKe VeWWLQg XS Rf a WUeaW\ UegLPe RQ 
WeUURULVP dXULQg WKe CROd WaU. OQ WKe RWKeU KaQd, WKe UQLWed NaWLRQV SecXULW\ CRXQcLO 
(UNSC), WKRXgK PRVWO\ dRUPaQW, KaV ORQg beeQ accXVed Rf cLUcXPYeQWLQg WKe WUeaW\ 
PecKaQLVPV Rf WKe CROd WaU eUa. TKeVe aOOegaWLRQV fLQd VXSSRUW VeYeUaO Rf WKe UNSC·V 
acWLRQV, fRU e[aPSOe WKe LRcNeUbLe caVe.15 HeUe, LQ UeVSRQVe WR WKe bRPbLQg Rf a PaQ AP 
FOLgKW, LW SaVVed a ReVROXWLRQ dLUecWO\ LQ cRQfOLcW ZLWK WKe 1971 MRQWUeaO CRQYeQWLRQ,16 b\ 
dePaQdLQg WUaQVfeU Rf WKe accXVed WR a US PLOLWaU\ baVe VLWXaWed LQ NeWKeUOaQdV.17 TKe 
UNSC·V SROLWLcaOO\ PRWLYaWed acWLRQV ZRUNed WR ZeaNeQ WKe aOUead\ YROaWLOe WUeaW\ 
fUaPeZRUN RQ WeUURULVP aQd UaLVed TXeVWLRQV UegaUdLQg WKe YLabLOLW\ Rf WKe e[LVWLQg 
PecKaQLVPV. ASSaUeQWO\, LQ YLeZ Rf WKe dLffLcXOW\ LQ cUeaWLQg a XQLYeUVaOO\ acceSWed 
defLQLWLRQ Rf WeUURULVP, WKe UN VKLfWed LWV fRcXV WR fROORZLQg a SLecePeaO aSSURacK WR 
VWUeQgWKeQ WKe OegaO UegLPe RQ WeUURULVP.  

TKe OaVW TXaUWeU Rf WKe 20WK ceQWXU\ ZLWQeVVed a WUeQd Rf VSecLfLc WUeaWLeV UeOaWLQg WR 
WeUURULVW acWV. AbRXW a dR]eQ WUeaWLeV UeOaWLQg WR VSecLfLc WeUURULVW acWV ZeUe cRQcOXded fURP 

 
8  MaUN BaNeU, ¶TeUURULVP aQd WKe IQKeUeQW RLgKW Rf SeOf-DefeQce (A CaOO WR APeQd AUWLcOe 51 Rf WKe UQLWed 

NaWLRQV CKaUWeU)· (1987) 10 HRXVWRQ JRXUQaO Rf IQWeUQaWLRQaO LaZ 25. 
9  IQWeUQaWLRQaO LaZ CRPPLVVLRQ, ¶DRcXPeQWV Rf WKe VL[WK VeVVLRQ LQcOXdLQg WKe UeSRUW Rf WKe CRPPLVVLRQ 

WR WKe GeQeUaO AVVePbO\, VROXPe II· (1954) A/CN.4/SER.A/1954/Add.O, 117 (RbVeUYaWLRQV Rf WKe UK). 
10  UNGA, ¶DUafW CRQYeQWLRQ fRU WKe PUeYeQWLRQ aQd PXQLVKPeQW Rf CeUWaLQ AcWV Rf TeUURULVP· UN GAOR 

27WK SeVVLRQ UN DRc A/C.6/L.850 (1972); JRKQ M MXUSK\, ¶UQLWed NaWLRQV PURSRVaOV RQ WKe CRQWURO 
aQd ReSUeVVLRQ Rf TeUURULVP· LQ M CKeULf BaVVLRXQL (ed), IQWHUQDWLRQDO 7HUURULVP DQG PROLWLFDO CULPHV 
(CKaUOeV C TKRPaV 1975) 499. 

11  JacNVRQ N\aPX\a MaRgRWR, ¶WaU RQ WKe EQeP\: SeOf-DefeQVe aQd SWaWe-SSRQVRUed TeUURULVP· (2003) 4 
MeObRXUQe JRXUQaO Rf IQWeUQaWLRQaO LaZ 406, 410. 

12  UNGA ReV 40/61 (9 DecePbeU 1985) UN DRc A/RES/40/61. 
13  DRXgOaV KaVK, ¶AbdXcWLRQV Rf TeUURULVWV LQ IQWeUQaWLRQaO ALUVSace aQd RQ WKe HLgK SeaV· (1993) 8 FORULda 

JRXUQaO Rf IQWeUQaWLRQaO LaZ 65, 75²76. 
14  AXWKRU·V cRPPeQW RQ UNGA ReV 40/61 (Q 12). 
15  LLE\DQ AUDE JDPDKLUL\D Y 8QLWHG KLQJGRP [1992] ICJ ReS 3. 
16  CRQYeQWLRQ fRU WKe SXSSUeVVLRQ Rf UQOaZfXO AcWV agaLQVW WKe SafeW\ Rf CLYLO AYLaWLRQ (adRSWed 23 

SeSWePbeU 1971, eQWeUed LQWR fRUce 26 JaQXaU\ 1973) 974 UNTS 14118, aUW 7. 
17  UNSC ReV 731 (21 JaQXaU\ 1992) UN DRc S/RES/731. 
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1963 WR WKe eQd Rf WKe PLOOeQQLXP.18 TKeVe WUeaWLeV UeOLed RQ WKe ¶e[WUadLWe RU SURVecXWe· 
aSSURacK,19 aQd UaQged fURP aYLaWLRQ20 aQd QXcOeaU PaWeULaOV21 WR fLQaQcLQg WeUURULVW 
acWLYLWLeV.22 TKeVe deYeORSPeQWV ZeUe LQdeed SURPLVLQg, bXW ZeUe QRW VR effLcLeQW LQ WKe 
abVeQce Rf a cRPSUeKeQVLYe WUeaW\ RQ WeUURULVP, ZKLcK ZaV VRRQ UeaOLVed b\ SWaWeV aQd WKe 
UN. HeQce, LQ 2000, WKe UNGA Ad HRc CRPPLWWee (eVWabOLVKed b\ ReVROXWLRQ 51/210 
Rf 17 DecePbeU 1996) begaQ ZRUNLQg RQ WKe CRPSUeKeQVLYe CRQYeQWLRQ RQ TeUURULVP 
(CCT).23 HRZeYeU, WKe Ad HRc CRPPLWWee ZaV faced ZLWK a VLPLOaU deadORcN aV ZaV VeeQ 
dXULQg SUeYLRXV aWWePSWV aW cRQcOXdLQg a CRQYeQWLRQ.24 NRQeWKeOeVV, afWeU PaNLQg 
VLgQLfLcaQW SURgUeVV LQ 2000²2001, LW ZaV KaOWed b\ 9/11, XQWLO SWaWeV UeacKed WKe ¶bRWWRP-
OLQe· SRVLWLRQ RQ dLVSXWed LVVXeV.25 IQ LWV OaWeVW ReSRUW, WKe CRPPLWWee QRWed WKe dLffLcXOWLeV 
LQ PaNLQg ¶VXbVWaQWLYe SURgUeVV· RQ RXWVWaQdLQg LVVXeV.26 TKe CRQYeQWLRQ LV faU fURP beLQg 
cRQcOXded aQd WKe GeQeUaO AVVePbO\ LV VWLOO debaWLQg WKe defLQLWLRQ Rf WeUURULVP. 

 

III. TKH UQLWHG NDWLRQV ASSURDFK TRZDUGV THUURULVP PRVW-9/11 
TKe 9/11 aWWacNV ZeUe XQSUecedeQWed LQ WKeLU PagQLWXde. TKe\ XUged WKe LQWeUQaWLRQaO 
cRPPXQLW\ WR cKaQge LWV SeUceSWLRQV Rf WKUeaWV WR ZRUOd Seace. IQ OLgKW Rf ORRSKROeV LQ WKe 
¶VSecLfLc· WUeaW\ UegLPe, WKe UNSC fRUPXOaWed ReVROXWLRQ 1373,27 RQ WKe baVLV Rf LWV SRZeUV 

 
18  CRQYeQWLRQ RQ WKe PUeYeQWLRQ aQd PXQLVKPeQW Rf CULPeV agaLQVW IQWeUQaWLRQaOO\ PURWecWed PeUVRQV, 

LQcOXdLQg DLSORPaWLc AgeQWV (adRSWed 14 DecePbeU 1973, eQWeUed LQWR fRUce 20 FebUXaU\ 1977) 1035 
UNTS 15410; IQWeUQaWLRQaO CRQYeQWLRQ agaLQVW WKe TaNLQg Rf HRVWageV (adRSWed 17 DecePbeU 1979, 
eQWeUed LQWR fRUce 3 JXQe 1983) 1316 UNTS 205; CRQYeQWLRQ fRU WKe SXSSUeVVLRQ Rf UQOaZfXO AcWV agaLQVW 
WKe SafeW\ Rf MaULWLPe NaYLgaWLRQ (adRSWed 10 MaUcK 1988, eQWeUed LQWR fRUce 1 MaUcK 1992) 
SUA/CONF/15/ReY.1; CRQYeQWLRQ RQ WKe MaUNLQg Rf POaVWLc E[SORVLYeV fRU WKe PXUSRVe Rf DeWecWLRQ 
(adRSWed 1 MaUcK 1991, eQWeUed LQWR fRUce 21 JXQe 1998); IQWeUQaWLRQaO CRQYeQWLRQ fRU WKe SXSSUeVVLRQ 
Rf TeUURULVW BRPbLQgV (adRSWed 15 DecePbeU 1997, eQWeUed LQWR fRUce 23 Ma\ 2001) 2149 UNTS 256.  

19  CRQYeQWLRQ RQ WKe PUeYeQWLRQ aQd PXQLVKPeQW Rf CULPeV agaLQVW IQWeUQaWLRQaOO\ PURWecWed PeUVRQV, 
LQcOXdLQg DLSORPaWLc AgeQWV (adRSWed 14 DecePbeU 1973, eQWeUed LQWR fRUce 20 FebUXaU\ 1977) 1035 
UNTS 15410, aUW 7; IQWeUQaWLRQaO CRQYeQWLRQ agaLQVW WKe TaNLQg Rf HRVWageV (adRSWed 17 DecePbeU 
1979, eQWeUed LQWR fRUce 3 JXQe 1983) 1316 UNTS 205, aUW 8; IQWeUQaWLRQaO CRQYeQWLRQ fRU WKe SXSSUeVVLRQ 
Rf TeUURULVW BRPbLQgV (adRSWed 15 DecePbeU 1997, eQWeUed LQWR fRUce 23 Ma\ 2001) 2149 UNTS 256, aUW 
8.1. 

20  CRQYeQWLRQ RQ OffeQceV aQd CeUWaLQ OWKeU AcWV CRPPLWWed RQ BRaUd ALUcUafW (adRSWed 14 SeSWePbeU 
1963, eQWeUed LQWR fRUce 4 DecePbeU 1969) 704 UNTS 219 aUW 1; CRQYeQWLRQ fRU WKe SXSSUeVVLRQ Rf 
UQOaZfXO SeL]XUe Rf ALUcUafW (adRSWed 16 DecePbeU 1970, eQWeUed LQWR fRUce 14 OcWRbeU 1971) 860 UNTS 
12325; CRQYeQWLRQ fRU WKe SXSSUeVVLRQ Rf UQOaZfXO AcWV agaLQVW WKe SafeW\ Rf CLYLO AYLaWLRQ (adRSWed 23 
SeSWePbeU 1971, eQWeUed LQWR fRUce 26 JaQXaU\ 1973) 974 UNTS 14118. 

21  CRQYeQWLRQ RQ WKe PK\VLcaO PURWecWLRQ Rf NXcOeaU MaWeULaO (adRSWed 17 DecePbeU 1979, eQWeUed LQWR 
fRUce 8 FebUXaU\ 1987) 1456 UNTS 24631. 

22  IQWeUQaWLRQaO CRQYeQWLRQ fRU WKe SXSSUeVVLRQ Rf FLQaQcLQg Rf TeUURULVP (adRSWed 9 DecePbeU 1999, 
eQWeUed LQWR fRUce 10 ASULO 2002) 2178 UNTS 197. 

23  UNGA ReV 51/210 (17 DecePbeU 1996) UN DRc A/RES/51/210. 
24  UNGA ReV 54/110 (2 FebUXaU\ 2000) UN DRc A/RES/54/110; UNGA, ¶ReSRUW Rf WKe Ad HRc 

CRPPLWWee eVWabOLVKed b\ UN GeQeUaO AVVePbO\ ReVROXWLRQ 51/210 Rf 17 DecePbeU 1996 RQ LWV 6WK 
VeVVLRQ· UNGAOR SXSS NR 37 UN DRc A/57/37 (2002). 

25  UNGA, ¶ReSRUW Rf WKe Ad HRc CRPPLWWee eVWabOLVKed b\ UN GeQeUaO AVVePbO\ ReVROXWLRQ 51/210 Rf 
17 DecePbeU 1996 RQ LWV 6WK VeVVLRQ· UNGAOR SXSS NR 37 UN DRc A/57/37 aQd CRUU.1 (2002). 

26  UNGA, ¶ReSRUW Rf WKe Ad HRc CRPPLWWee eVWabOLVKed b\ UN GeQeUaO AVVePbO\ ReVROXWLRQ 51/210 Rf 
17 DecePbeU 1996 RQ LWV VL[WeeQWK VeVVLRQ· UNGAOR SXSS NR 37 UN DRc A/68/37 (8 WR 12 ASULO 
2013); UQLWed NaWLRQV, ¶Ad HRc CRPPLWWee eVWabOLVKed b\ GeQeUaO AVVePbO\ ReVROXWLRQ 51/210 Rf 17 
DecePbeU 1996· (8QLWHG NDWLRQV OIILFH RI LHJDO AIIDLUV, 21 NRYePbeU 2018) 
<OegaO.XQ.RUg/cRPPLWWeeV/WeUURULVP/> acceVVed 30 Ma\ 2020. 

27  UNSC ReV 1373 (28 SeSWePbeU 2001) S/RES/1373. 
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eQXPeUaWed LQ CKaSWeU VII Rf WKe UN CKaUWeU.28 TKLV ZaV WKe fLUVW cRXQWeU-WeUURULVP 
LQLWLaWLYe ZKLcK ZaV PaQdaWRU\ fRU aOO UN MePbeUV aQd VRXgKW WR eQVXUe gORbaO 
cRRSeUaWLRQ. ReVROXWLRQ 1373 ZaV aQ aWWePSW WR bXLOd a cRPSUeKeQVLYe OegaO fUaPeZRUN 
fRU cRXQWeU-WeUURULVP PeaVXUeV, Oa\LQg WKe fRXQdaWLRQV fRU WKe OegLVOaWLYe acWLRQV WKaW WKe 
UNSC ZRXOd VXbVeTXeQWO\ WaNe fRU LWV cRXQWeU-WeUURULVP PLVVLRQ. HeQce, WKe LQWURdXcWRU\ 
We[W caOOed fRU a cRPSXOVRU\ V\VWeP WR aWWacN WKe URRW Rf WKe SURbOeP, QaPeO\ fLQaQcLQg.29 
IW QRW RQO\ RbOLgaWed WKe MePbeU SWaWeV WR fUee]e fXQdV OLNeO\ WR be XWLOLVed LQ WeUURULVW 
acWLYLWLeV bXW aOVR WR cULPLQaOLVe aQd SURKLbLW WKe SURYLVLRQ Rf fXQdV WR eQWLWLeV dLUecWO\ RU 
LQdLUecWO\ cRQWUROOed b\ WeUURULVWV.30 OQe Rf WKe PRVW QRWabOe deYeORSPeQWV LQ WKLV aVSecW 
ZaV WKe VeWWLQg XS Rf a SaQcWLRQV CRPPLWWee, ZKLcK PRQLWRUed WKe LPSOePeQWaWLRQ Rf 
VaQcWLRQV RYeU WeUURULVW gURXSV.31 TKLV ZaV a VWeS fRUZaUd fURP WKe eaUOLeU CRQYeQWLRQ 
ZKLcK RQO\ cULPLQaOLVed acWV aQd dLd QRW VXffLcLeQWO\ addUeVV WKe caXVeV.32  

TKe VecRQd SaUW aLPed WR cUeaWe a UefOecWLRQ Rf WKeVe QRUPV LQ WKe dRPeVWLc OaZV Rf 
MePbeU SWaWeV. IW SURSRXQded geQeUaO SULQcLSOeV, VXcK aV KaYLQg effecWLYe PacKLQeU\ WR 
SUeYeQW WKe SOaQQLQg, facLOLWaWLRQ aQd cRPPLVVLRQ Rf VXcK acWLYLWLeV, SUeVcULbLQg adeTXaWe 
SXQLVKPeQWV, WKe e[cKaQge Rf LQfRUPaWLRQ aQd eYLdeQce beWZeeQ PePbeUV aQd VR fRUWK.33 
MRVW LPSRUWaQWO\, LW fRcXVed RQ bRUdeU UegXOaWLRQV aQd LPPLgUaWLRQ.34 IQ cRQVRQaQce ZLWK 
WKe fLUVW SaUW, LW SXW dXe UegaUd RQ WKe V\PbLRWLc UeOaWLRQVKLS beWZeeQ WKe WUaQVQaWLRQaO 
cULPeV Rf, LQWHU DOLD, PRQe\ OaXQdeULQg, e[WRUWLRQ, NLdQaSSLQg, VPXggOLQg aQd WeUURULVP, 
ZKLcK cRXOd be WKZaUWed b\ WKe LPSOePeQWaWLRQ Rf WKeVe SULQcLSOeV WKURXgK dRPeVWLc 
ageQcLeV, aQd WKXV XUged QaWLRQV WR UaWLf\ WKe SUe-e[LVWLQg CRQYeQWLRQV aQd PURWRcROV RQ 
WKeVe LVVXeV.35  

ReVROXWLRQ 1373 aOVR bURXgKW LQWR e[LVWeQce WKe CRXQWeU-TeUURULVP CRPPLWWee (WKe 
CRPPLWWee). MXcK aORQg WKe OLQeV Rf WKe LQWeUQaWLRQaO KXPaQ ULgKWV WUeaW\ bRdLeV UegLPe, 
ReVROXWLRQ 1373 cUedLWed WKe CRPPLWWee ZLWK XVKeULQg LQ a QeZ PeWKRd Rf cRPSOLaQce 
ZKLcK ZaV baVed RQ dLaORgXe aQd cRQVeQVXV.36 MePbeU SWaWeV ZeUe UeTXLUed WR VXbPLW 
UeSRUWV WR WKe CRPPLWWee SeULRdLcaOO\, LQ RUdeU WR VKRZ ZKeWKeU WKeLU RbOLgaWLRQV Kad beeQ 
fROORZed. TKe RbMecWLYe Rf WKe CRPPLWWee ZaV WR eQVXUe WKaW SWaWeV Kad e[LVWLQg OegLVOaWLYe 
QRUPV aV ZeOO aV adeTXaWe e[ecXWLYe PacKLQeU\ WR SUeYeQW WeUURULVW fXQdLQg37 WKURXgK 

 
28  CKaUWeU Rf WKe UQLWed NaWLRQV (adRSWed 26 JXQe 1945, eQWeUed LQWR fRUce 24 OcWRbeU 1945) 1 UNTS 16, 

aUW 41. 
29  UNSC ReV 1373 (28 SeSWePbeU 2001) UN DRc S/RES/1373. 
30  UNSC ReV 1373 (28 SeSWePbeU 2001) UN DRc S/RES/1373, SaUaV 1(a)²1(d). 
31  UN SecXULW\ CRXQcLO, ¶SecXULW\ CRXQcLO CRPPLWWee SXUVXaQW WR UeVROXWLRQV 1267 (1999) 1989 (2011) aQd 

2253 (2015) cRQceUQLQg IVOaPLc SWaWe LQ IUaT aQd WKe LeYaQW (Da·eVK), AO-QaLda aQd aVVRcLaWed 
LQdLYLdXaOV, gURXSV, XQdeUWaNLQgV aQd eQWLWLeV· (8NSC) 
<XQ.RUg/VecXULW\cRXQcLO/VaQcWLRQV/1267#ZRUN_aQd_PaQdaWe> acceVVed 29 Ma\ 2020. 

32  IQWeUQaWLRQaO CRQYeQWLRQ fRU WKe SXSSUeVVLRQ Rf FLQaQcLQg Rf TeUURULVP (adRSWed 9 DecePbeU 1999, 
eQWeUed LQWR fRUce 10 ASULO 2002) 2178 UNTS 197. 

33  CRPPXQLcaWLRQV IQWeOOLgeQce GaWKeULQg AcW 2016 (GeUPaQ\); AgUeePeQW BeWZeeQ WKe UQLWed SWaWeV aQd 
WKe EXURSeaQ UQLRQ RQ WKe PURceVVLQg aQd TUaQVfeU Rf FLQaQcLaO MeVVagLQg DaWa fURP WKe EXURSeaQ 
UQLRQ WR WKe UQLWed SWaWeV fRU WKe PXUSRVeV Rf TeUURULVW FLQaQcLQg TUacNLQg PURgUaP (VLgQed 28 JXQe 
2010) <WUeaVXU\.gRY/UeVRXUce-ceQWeU/WeUURULVW-LOOLcLW-fLQaQce/TeUURULVW-FLQaQce-
TUacNLQg/DRcXPeQWV/FLQaO-TFTP-AgUeePeQW-SLgQed.Sdf> acceVVed 24 Ma\ 2019. 

34  UNSC ReV 1373 (28 SeSWePbeU 2001) UN DRc S/RES/1373, SaUa 2(g). 
35  UNSC ReV 1373 (28 SeSWePbeU 2001) UN DRc S/RES/1373, SaUaV 3(c)²3(f). 
36  GXLdaQce fRU WKe SXbPLVVLRQ Rf ReSRUWV PXUVXaQW WR PaUagUaSK Rf SecXULW\ CRXQcLO ReVROXWLRQ 1373 

(2001) Rf 28 SeSWePbeU 2001, aYaLOabOe aW 
<KWWS://ZZZ.XQ.RUg/DRcV/Vc/cRPPLWWeeV/1373/gXLde.KWP>. 

37  CTC DLVcXVVLRQ PaSeU (CRXQWHUWHUURULVP CRPPLWWHH, 24 JXO\ 2002) 
<ZZZ.XQ.RUg/DRcV/Vc/cRPPLWWeeV/1373> acceVVed 25 Ma\ 2020. 
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LQWeUQaWLRQaO cRRSeUaWLRQ.38 TKe accRPSOLVKPeQWV Rf WKeVe ageQcLeV ZeUe deSeQdeQW RQ 
WKeLU aSSURacK Rf gUadXaO SULRULWLVaWLRQ, LQVWead Rf LPSRVLQg XQLfRUPLW\ ZKeQ deaOLQg ZLWK 
SWaWe SaUWLeV. IQLWLaOO\, SWaWeV ZeUe aSSUeKeQVLYe WR VXbPLW WR a URadPaS OaLd dRZQ b\ aQ 
LQWeUQaWLRQaO RUgaQLVaWLRQ.39 TKe CRPPLWWee e[aPLQed WKe KXPaQ aQd WecKQLcaO UeVRXUceV 
Rf SWaWeV WR SXW WKeVe QRUPV LQWR SUacWLce aQd UegXOaWed eYeQ WKRVe aUeaV ZKLcK ZeUe QRW 
cRYeUed b\ ReVROXWLRQ 1373. IQ WKe fLUVW URXQd LWVeOf, aOO 191 MePbeU SWaWeV VXbPLWWed 
aVVeVVPeQW UeSRUWV aQd a VLgQLfLcaQW QXPbeU ZeQW fRUZaUd fRU WKe VecRQd URXQd Rf 
PRQLWRULQg. TKeUe KaV beeQ a VKaUS ULVe LQ WKe acceSWaQce Rf WKe PaMRU LQWeUQaWLRQaO 
WeUURULVP CRQYeQWLRQV aQd PURWRcROV VLQce WKe CRPPLWWee·V eVWabOLVKPeQW.40  

TKe UNSC Kad aLPed fRU VZeeSLQg UefRUPV LQ WKe aUea Rf cRXQWeUWeUURULVP; 
KRZeYeU, WKe ReVROXWLRQV aQd WKeLU LPSOePeQWaWLRQ VeeP P\RSLc LQ OLgKW Rf WKe cKaOOeQgeV 
SRVed b\ PRdeUQ-da\ WeUURULVP. FLUVWO\, cRPSOLaQce ZLWK WKeVe QRUPV LV KLgKO\ VXbMecW WR 
bXdgeWaU\ KLQdUaQceV. DeVSLWe fLQaQcLaO aQd WecKQLcaO aVVLVWaQce, WKeUe aUe SWaWeV WKaW 
ZRXOd UaWKeU ePSOR\ WKeLU UeVRXUceV WR cRPbaW ecRQRPLc, KeaOWK aQd VRcLaO cULVeV ZKLcK 
aUe accRUded a KLgKeU OeYeO Rf SULRULW\.41 SecRQdO\, LQ WKe abVeQce Rf aQ\ SeQaO PecKaQLVP, 
WKe CRPPLWWee fLQdV LWVeOf LQ a YacXXP ZKeQ LW cRPeV WR addUeVVLQg UeSeaWed defaXOWV LQ 
WKe SURYLVLRQ Rf LQfRUPaWLRQ b\ aQ\ cRXQWU\. AOWKRXgK LW KaV WKe SRZeU WR KLgKOLgKW 
defaXOWV,42 WKeUe KaV QRW beeQ a VLQgOe caVe Rf UefeUUaO WR WKe UNSC fRU SeQaOLVaWLRQ. TKe 
UNSC dLd QRW eYeQ aWWePSW WR defLQe ¶WeUURULVP·, aQd WKe P\ULad LQWeUSUeWaWLRQV b\ 
dLffeUeQW SWaWeV fXUWKeU UeVXOWV LQ a OacN Rf XQaQLPLW\ LQ decLdLQg RQ a cRXUVe Rf acWLRQ.  

HRZeYeU, WKe bLggeVW RbVWUXcWLRQ LQ WKe UN·V VWUaWeg\ agaLQVW WeUURULVP dReV QRW 
VWeP fURP e[WeUQaO facWRUV bXW fURP WKe LQWeUQaO RUgaQLVaWLRQaO VWUXcWXUe. AV SUeYLRXVO\ 
PeQWLRQed, ReVROXWLRQ 1373 Oed WR QXPeURXV accXVaWLRQV Rf WKe UNSC abXVLQg LWV SRZeU, 
LQ WKaW LW cRXOd QRW e[eUcLVe WKe OegLVOaWLYe fXQcWLRQV accRUded WR WKe GeQeUaO AVVePbO\ aW 
WKe beKeVW Rf PeUeO\ fLfWeeQ PePbeUV.43 TKe UNSC LQ WXUQ cOaLPed WR deULYe LWV SRZeUV 
fURP CKaSWeU VII Rf WKe UN CKaUWeU, ZKLcK aOORZV LW WR WaNe QeceVVaU\ acWLRQ ZKeQ faced 
ZLWK a gUaYe WKUeaW WR LQWeUQaWLRQaO Seace aQd VecXULW\.44 MRUeRYeU, WKe GeQeUaO AVVePbO\ 
UeVePbOed a SaUOLaPeQWaU\ ORgMaP Rf SROLWLcaO cOaVKeV aQd deOa\, aQd LW ZaV cOeaUO\ 
LPSRVVLbOe WR e[SecW a UeaVRQabOe PeaVXUe WKeUefURP afWeU WKe 9/11 aWWacNV. TKe 
ReVROXWLRQ ZaV adRSWed b\ a VZeeSLQg PaMRULW\ ZKLcK fXUWKeU cePeQWed LWV OegLWLPac\. 
TKLV ORQg-OaVWLQg feXd UeVXOWed LQ a fUacWLRXV aSSURacK WRZaUdV cRXQWeUWeUURULVP. A PaMRU 
SURbOeP UePaLQed UegaUdLQg WKe XQeVWabOLVKed KLeUaUcK\, aV a PXOWLSOLcLW\ Rf RUgaQV OeadV 
WR eacK fROORZLQg WKeLU RZQ PaQdaWe, UeVXOWLQg LQ RYeUOaSSLQg dXWLeV. TKeUe LV PLQLPaO 

 
38  CTC DLVcXVVLRQ PaSeU (CRXQWHUWHUURULVP CRPPLWWHH, 22 NRY 2002) 3 

<ZZZ.XQ.RUg/DRcV/Vc/cRPPLWWeeV/1373/SWage%20B.KWP> acceVVed 23 Ma\ 2020. 
39  CRXQcLO RQ FRUeLgQ ReOaWLRQV, ¶TKe GORbaO RegLPe fRU TeUURULVP· (CRXQFLO RQ FRUHLJQ RHODWLRQV, 31 AXgXVW 

2011) <cfU.RUg/UeSRUW/gORbaO-UegLPe-WeUURULVP> acceVVed 23 Ma\ 2020. 
40  UNSC, ¶FLfW\-VeYeQWK \eaU, 4618WK PeeWLQg· (4 OcWRbeU 2002) S/PV.4618. 
41  OffLce Rf WKe UQLWed NaWLRQV HLgK CRPPLVVLRQeU fRU HXPaQ RLgKWV, ¶HXPaQ RLgKWV, TeUURULVP aQd 

CRXQWeU-WeUURULVP: FacW-VKeeW NR. 32· (OHCHR, 2008) 
<RKcKU.RUg/dRcXPeQWV/SXbOLcaWLRQV/facWVKeeW32eQ.Sdf> acceVVed 28 AXgXVW 2020, 47. 

42  SebaVWLaQ YRQ ELQVLedeO, ¶AVVeVVLQg WKe UN·V EffRUWV WR CRXQWeU TeUURULVP· (UQLWed NaWLRQV UQLYeUVLW\ 
CeQWUe fRU PROLc\ ReVeaUcK, OccaVLRQaO PaSeU 8, 4 OcWRbeU 2016) 
<cROOecWLRQV.XQX.edX/eVeUY/UNU:6053/AVVeVVLQgWKeUNVEffRUWVWRCRXQWeUWeUURULVP.Sdf> acceVVed 28 
AXgXVW 2020. 

43  UNSC, ¶FLfW\-VL[WK \eaU, 4394WK PeeWLQg (UeVXPSWLRQ 1)· (25 OcWRbeU 2001) S/PV.4394, 7. 
44  BU\aQ C BaQNV, ¶TKe SecXULW\ CRXQcLO aV GORbaO LegLVOaWRU: UVLQg CKaSWeU VII AXWKRULW\ WR RedefLQe WKe 

UQLWed NaWLRQV· RROe LQ DeYeORSLQg IQWeUQaWLRQaO LegaO NRUPV· LQ AbdXO GKafXU HaPLd KKLQ MaXQg 
SeLQ (ed), 7KH 7KHRU\ DQG PUDFWLFH RI IQWHUQDWLRQDO LDZ: RHVSRQVHV WR D 9DULHW\ RI IQWHUQDWLRQDO LHJDO IVVXHV 
(SeULaOV PXbOLcaWLRQV 2009) 58²60. 
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cRQVXOWaWLRQ beWZeeQ WKe eQWLWLeV ZKLcK cRQVeTXeQWO\ OeadV WR UedXQdaQc\ aQd WaVNV beLQg 
KaQdOed ZLWKRXW a VWUaWeg\ RU aggUegaWLRQ Rf cRPSOePeQWaU\ LQLWLaWLYeV.45 TKLV fUagPeQWed 
PeWKRdRORg\ KaV UeVXOWed LQ WKe dLUecWLRQOeVV ZRUNLQg Rf UeOaWed eQWLWLeV VXcK aV WKe 
CRXQWeU-TeUURULVP AcWLRQ GURXS.46  

TKe LPPedLaWe effecW Rf WKe VKRUWcRPLQgV Rf WKe SUeYLRXV ReVROXWLRQ ZaV WKe 
GORbaO CRXQWeU TeUURULVP SWUaWeg\.47 FRUPXOaWed LQ 2006, WKe SWUaWeg\ UeYROYeV aURXQd 
fRXU SLOOaUV ZKLcK fRcXV RQ bXLOdLQg WKe caSacLW\ Rf SWaWeV WR SUeYeQW aQd cRPbaW WeUURULVP 
ZLWKLQ WKe fUaPeZRUN Rf WKe UXOe Rf OaZ.48 TKe SWUaWeg\ bRUURZV VLgQLfLcaQWO\ fURP WKe 
EXURSeaQ UQLRQ·V AcWLRQ POaQ RQ CRPbaWLQg TeUURULVP.49 HRZeYeU, WKLV VWUaWeg\ ZaV 
VLPLOaU WR LWV SUedeceVVRU becaXVe eYeQ WKRXgK LW fRcXVed RQ caSacLW\ bXLOdLQg aQd LPSRVLQg 
SRVLWLYe RbOLgaWLRQV RQ MePbeU SWaWeV, LW faLOed WR LQdXce WKe SROLWLcaO ZLOO aQd 
cRPPLWPeQW QeceVVaU\ WR cRPbaW WeUURULVP, deYLVe a V\VWeP Rf accRXQWabLOLW\ RU LQdXce 
UegLRQaO RU bLOaWeUaO cRRSeUaWLRQ. IW SXW WKe caUW befRUe WKe KRUVe, VLQce LW dLd QRW SULRULWLVe 
WKe MePbeU SWaWeV· dLVWLQcWLYe VRcLaO, SROLWLcaO aQd ecRQRPLc UeVSRQVeV befRUe 
LPSOePeQWLQg aQ aOO-eQcRPSaVVLQg SOaQ. TKLV ZaV aOVR KLgKOLgKWed LQ WKe SecUeWaU\ 
GeQeUaO·V UeSRUW SXUVXaQW WR ReVROXWLRQ 70/291 ZKeUe WKe ¶defLcLW LQ PXOWLOaWeUaO 
cRRSeUaWLRQ· ZaV PeQWLRQed LQ OLgKW Rf WKe gURZLQg WecKQRORgLcaO aQd fLQaQcLaO 
eQKaQcePeQW Rf cURVV-UegLRQaO WeUURULVP.50 IW VSecLfLcaOO\ VWaWed WKaW ceQWUaOLW\ Rf QaWLRQaO 
RZQeUVKLS, VWUeQgWKeQLQg gRYeUQaQce aQd deYLVLQg VXVWaLQabOe SROLcLeV, VKRXOd be WKe 
cRUQeUVWRQe Rf QeZ ReVROXWLRQV, aORQg ZLWK gRYeUQPeQWaO aQd QRQ-gRYeUQPeQWaO 
cRRUdLQaWLRQ aQd OeVV fULcWLRQ beWZeeQ UN RUgaQV.51 TKe SaQcWLRQV CRPPLWWee KaV beeQ 
UeOaWLYeO\ PRUe effecWLYe bXW dReV VXffeU fURP WUaQVSaUeQc\ LVVXeV.52 

 

IV. TKH UQLWHG NDWLRQV· SKLIW WR WKH PUHYHQWLRQ RI VLROHQW E[WUHPLVP 
TKe ULVe Rf RUgaQLVaWLRQV VXcK aV ISIL, AO-SKabaab aQd BRNR HaUaP LV WKe OaWeVW 
PaQLfeVWaWLRQ Rf WeUURULVP. HaYLQg beeQ defLQed aV YLROeQW e[WUePLVP,53 WKLV LV a 
SKeQRPeQRQ ZKLcK LV QRW RQO\ a WKUeaW WR LQWeUQaWLRQaO Seace aQd VecXULW\ bXW Pa\ aOVR 
Oead WR a KXPaQLWaULaQ cULVLV.  

TKe UN KaV UeaOLVed WKe Qeed fRU a PRUe Oa\eUed aSSURacK WRZaUdV baWWOLQg WKLV 
VLWXaWLRQ, aV UecRgQLVed b\ UNSC ReVROXWLRQ 2178, ZKLcK VWaWeV WKaW a WUXO\ VXcceVVfXO 
aSSURacK PXVW be cRPSUeKeQVLYe LQ addUeVVLQg QRW RQO\ PLOLWaU\ cKaOOeQgeV, bXW aOVR 
SROLWLcaO, VRcLR-ecRQRPLc aQd fLQaQcLaO RQeV.54 TKLV PeaQV WKaW effRUWV VKRXOd aOVR fRcXV RQ 

 
45  AOLVWaLU MLOOaU, ¶MLVVLRQ CULWLcaO RU MLVVLRQ CUeeS? IVVXeV WR CRQVLdeU fRU WKe FXWXUe Rf WKe UN CRXQWeU-

TeUURULVP CRPPLWWee aQd IWV E[ecXWLYe DLUecWRUaWe· (GOREDO CHQWUH RQ CRRSHUDWLYH SHFXULW\, 2017) 5. 
46  EULc RRVaQd, ¶TKe G8·V CRXQWeUWeUURULVP AcWLRQ GURXS· (CHQWUH RQ GOREDO CRXQWHU 7HUURULVP CRRSHUDWLRQ, 

Ma\ 2009). 
47  UNGA ReV 60/288 (20 SeSWePbeU 2006) UN DRc A/RES/60/288. 
48  LbLd. 
49  CRXQcLO Rf WKe EXURSeaQ UQLRQ, ¶DecOaUaWLRQ RQ CRPbaWLQg TeUURULVP· (29 MaUcK 2004) DRc 7906/04.  
50  UNGA ¶AcWLYLWLeV Rf WKe UQLWed NaWLRQV V\VWeP LQ LPSOePeQWLQg WKe UQLWed NaWLRQV GORbaO CRXQWeU-

TeUURULVP SWUaWeg\, ReSRUW Rf WKe SecUeWaU\-GeQeUaO· (20 ASULO 2018) UN DRc A/72/840. 
51  LbLd. 
52  KLPbeUO\ PURVW, ¶FaLU PURceVV aQd WKe SecXULW\ CRXQcLO: A CaVe fRU WKe OffLce Rf WKe OPbXdVSeUVRQ· LQ 

AM SaOLQaV de FULaV aQd RWKeUV (edV), CRXQWHU-7HUURULVP. IQWHUQDWLRQDO LDZ DQG PUDFWLFH (O[fRUd UQLYeUVLW\ 
PUeVV 2012) 409²424. 

53  UNSC ReV 2368 (20 JXO\ 2017) UN DRc S/RES/2368; FXQd fRU Peace, ¶IQVXUgeQc\ DefecWRUV: DaQgeUV 
aQd De-RadLcaOL]aWLRQ PURceVVeV· (RHOLHI :HE, 27 JaQXaU\ 2016) <UeOLefZeb.LQW/UeSRUW/ZRUOd/LQVXUgeQc\-
defecWRUV-daQgeUV-aQd-de-UadLcaOL]aWLRQ-SURceVVeV> acceVVed 23 Ma\ 2020. 

54  UNSC ReV 2178 (24 SeSWePbeU 2014) UN DRc S/ReV/2178 SaUaV 13²14. 
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LVVXeV VXcK aV de-UadLcaOLVaWLRQ aQd dLVeQgagePeQW, Ue-LQWegUaWLRQ aQd addUeVVLQg WeUURULVW 
fLQaQcLQg LQVWead Rf WKe W\SLcaO SUeYeQWLYe VecXULW\ PeaVXUeV.55  

IQ KLV UeSRUW, WKe SecUeWaU\ GeQeUaO OaLd dRZQ WKe WaUgeW gURXSV Rf WKeVe eQWLWLeV, 
ZKLcK aUe SULPaULO\ SeRSOe dLVLOOXVLRQed ZLWK gRYeUQPeQW. TKe PaMRULW\ Rf UecUXLWV cRPe 
fURP a dLVeQfUaQcKLVed \RXWK, ZKR aUe UeadLO\ LQdRcWULQaWed dXe WR WKeLU LPSUeVVLRQabOe 
PLQdV aQd aUe WKXV eaVLeU WR cRQWURO LQ PLOLWaQW XQLWV.56 TKe fXQdaPeQWaO UeaVRQV fRU WKLV 
aUe a OacN Rf RSSRUWXQLWLeV, LQ SaUWLcXOaU UegaUdLQg edXcaWLRQ aQd ePSOR\PeQW; a VeQVe Rf 
dLVcULPLQaWLRQ aQd e[cOXVLRQ; aQd WKe RSSUeVVLYe QaWXUe Rf VRPe cRXQWeUWeUURULVP 
PeaVXUeV ZKLcK UeVXOW LQ WKe deVWUXcWLRQ Rf cLYLOLaQ KRPeV aQd cRPPXQLWLeV, OeadLQg WR a 
OaUge QXPbeU Rf WKeVe UecUXLWV beLQg beORZ WKe age Rf 25.57  

TKLV cKaOOeQge KaV Oed WKe UN WR LQWURdXce IQWeUQaWLRQaO DeYeORSPeQW POaQV WR Ue-
eVWabOLVK aUeaV UaYaged b\ cRQfOLcW aQd cRPbaW WKe SOagXe Rf LdeRORg\ WKaW e[SORLWV WKe 
dLVgUXQWOed PLQdVeW Rf YXOQeUabOe gURXSV.58 TKLV PaUNed WKe fLUVW VKLfW LQ WKe UN·V 
aSSURacK, LQ ZKLcK LW bURadeQed LWV fRcXV fURP PeUeO\ SeUSeWUaWRUV WR aOVR YLcWLPV. 
CRQVeTXeQWO\, LQWeUQaWLRQaO SROLc\ VZa\ed fURP KaYLQg a QaUURZ fRcXV RQ VecXULW\ 
WRZaUdV a PRUe KROLVWLc aSSURacK WKaW SULRULWLVeV deYeORSPeQW, KXPaQ ULgKWV, dePRcUaWLc 
gRYeUQaQce, eQgagLQg \RXWK LQ RSSRUWXQLWLeV aQd decLVLRQ-PaNLQg SURceVVeV aQd UeYeUVLQg 
YLROaWLRQV Rf LQWeUQaWLRQaO KXPaQLWaULaQ OaZ RU KXPaQ ULgKWV OaZ.  

TKe ULVe Rf YLROeQW e[WUePLVP aOVR SUeVeQWed QeZ WKUeaWV WR WKe eYeU-cKaQgLQg 
d\QaPLcV Rf WKe gORbaO WeUURULVP OaQdVcaSe.59 OUgaQLVaWLRQV VXcK aV ISIL aQd ANF 
SRSXOaULVed WKe SUacWLce Rf UecUXLWLQg fRUeLgQ fLgKWeUV WR XQSUecedeQWed OeYeOV.60 TKe 
UNSC·V cRQceUQV UegaUdLQg WKLV dLPeQVLRQ Rf WKe VSUeadLQg Rf YLROeQW e[WUePLVP ZeUe 
RbYLRXV.61 TKe CRXQcLO, LQ LWV ReVROXWLRQ 2178, aLPed WR deaO ZLWK WKe WKUeaW b\ SOacLQg a 
YaULeW\ Rf RbOLgaWLRQV RQ SWaWeV.62 IQWeUeVWLQgO\, WKe VcRSe Rf WKe ReVROXWLRQ LV e[WUePeO\ 
bURad aQd YagXe. IQVWead Rf cOeaUO\ defLQLQg WKe caWegRULeV Rf acWLYLWLeV RU SeUVRQV WKaW 
ZRXOd faOO XQdeU LWV VcRSe, WKe CRXQcLO XVeV WKe WeUP ¶fRUeLgQ WeUURULVW fLgKWeUV·, VWaWLQg WKaW 
WKLV cRQceUQV aOO fRUPV aQd PaQLfeVWaWLRQV Rf WeUURULVP.63 TKe CRXQcLO dReV QRW OLPLW LWV 
VcRSe WR LQWeUQaWLRQaO WeUURULVP, aQd LW ceUWaLQO\ dReV QRW defLQe ZKaW WeUURULVP LV. IW RQce 
agaLQ OeaYeV LW WR SWaWeV WR decLde aQd LdeQWLf\ ZKR faOOV XQdeU WKLV caWegRU\. IW LV a PLVVed 
RSSRUWXQLW\ WKaW WKe UNSC, ZLWK WKe adRSWLRQ Rf ReVROXWLRQ 2178, dLd QRW UefeU WR 

 
55  UN SecUeWaU\-GeQeUaO, ¶UN SecUeWaU\-GeQeUaO'V RePaUNV aW GeQeUaO AVVePbO\ PUeVeQWaWLRQ Rf WKe POaQ 

Rf AcWLRQ WR PUeYeQW VLROeQW E[WUePLVP· (8QLWHG NDWLRQV, 15 JaQXaU\ 2016) 
<XQ.RUg/Vg/VWaWePeQWV/LQde[.aVS?QLd=9388> acceVVed 23 Ma\ 2020. 

56  UNGA, ¶POaQ Rf AcWLRQ WR PUeYeQW VLROeQW E[WUePLVP· (24 DecePbeU 2015) UN DRc A/70/674. 
57  LbLd. 
58  EULc RRVaQd, AOLVWaLU MLOOaU aQd JaVRQ ISe, ¶CLYLO SRcLeW\ aQd WKe UN GORbaO CRXQWeU-TeUURULVP 

SWUaWeg\: OSSRUWXQLWLeV aQd CKaOOeQgeV· (CHQWHU RQ GOREDO CRXQWHUWHUURULVP CRRSHUDWLRQ, SeSWePbeU 2008) 
<gORbaOceQWeU.RUg/ZS-cRQWeQW/XSORadV/2008/09/cLYLO_VRcLeW\.Sdf> acceVVed 28 AXgXVW 2020. 

59  OUOa HeQQeVV\, ¶TKe PKeQRPeQRQ Rf FRUeLgQ FLgKWeUV LQ EXURSe· (IQWHUQDWLRQDO CHQWUH IRU CRXQWHU-
7HUURULVP, JXO\ 2012) <LccW.QO/dRZQORad/fLOe/ICCT-HeQQeVV\-PKeQRPeQRQ-Rf-FRUeLgQ-FLgKWeUV-
EXURSe-JXO\-2012.Sdf> acceVVed 7 AXgXVW 2020, 3. 

60  EXURSeaQ PaUOLaPeQW, ¶CRPbaWLQg TeUURULVP· (EXURSHDQ PDUOLDPHQW, SeSWePbeU 2017) 
<eXURSaUO.eXURSa.eX/RegDaWa/eWXdeV/BRIE/2017/608682/EPRS_BRI(2017)608682_EN.Sdf> 
acceVVed 7 AXgXVW 2020. 

61  UNSC ReV 2178 (24 SeSWePbeU 2014) UN DRc S/RES/2178. 
62  LbLd. 
63  UNSC ReV 2178 (24 SeSWePbeU 2014) UN DRc S/RES/2178, SaUa 7. 



 

 
118     GURJIL 8(1) (2020),110-122 

ReVROXWLRQ 1566, LQ ZKLcK LW caPe XS ZLWK a defLQLWLRQ Rf WeUURULVP, LQ RUdeU WR OLPLW WKe 
VcRSe Rf WKe ReVROXWLRQ aQd aYRLd WKe ULVN Rf LWV dLVSURSRUWLRQaWe XVe.64 

 

V. SROYLQJ WKH DHILQLWLRQDO PX]]OH: TKH QXHVWLRQ RI ¶WKDW· 
AV dLVcXVVed abRYe, LQWeUQaWLRQaO OaZ gUadXaOO\ adYaQced WKURXgK WUeaWLeV RQ VSecLfLc 
cULPeV ZKLcK aUe LQdLcaWLYe Rf WeUURULVP, fRU e[aPSOe SOaQe KLMacNLQg,65 KRVWage-WaNLQg,66 
aQd cULPeV LQYROYLQg QXcOeaU PaWeULaOV.67 WKLOe WKe ¶VSecLfLc· aSSURacK KaV beeQ UeOaWLYeO\ 
VXcceVVfXO aV cRPSaUed WR WKe aOPRVW QRQ-e[LVWeQW ¶geQeUaO· aSSURacK, LW caQQRW be WKe fLQaO 
VROXWLRQ WR WKe SURbOeP. SXSSRUWeUV Rf WKe VSecLfLc aSSURacK aUgXe WKaW LW QRW RQO\ aYRLdV 
SROLWLcaO dLVagUeePeQW bXW, abRYe aOO, LW LV SUacWLcaO aQd aOORZV agUeePeQWV WR be 
cRQcOXded.68  

HRZeYeU, LQ WKe age Rf RUgaQLVed YLROeQW e[WUePLVW gURXSV, WKe eVVeQce Rf ¶WeUURULVP· 
caQQRW be caSWXUed b\ UefeUULQg WR VSecLfLc acWV WKaW UeOaWe WR WKe Ldea WKeUeRf. IW aOVR bOXUV 
WKe dLVWLQcWLRQ beWZeeQ WeUURULVW acWV aQd cULPLQaO acWV. FRU LQVWaQce, XQdeU SRXWK AfULcaQ 
OaZ, KLMacNLQg a SOaQe fRU PeUceQaU\ UeaVRQV ZLOO aOVR aPRXQW WR a WeUURULVW acW, fRU LW LV aQ 
RffeQce XQdeU LQWeUQaWLRQaO CRQYeQWLRQV agaLQVW KLMacNLQg aQd WKe WaNLQg Rf KRVWageV.69 
TKeUefRUe, WKe ¶VSecLfLc· aSSURacK VeeV a deSaUWXUe fURP WKe fRXQdaWLRQaO WeQeWV Rf 
WeUURULVP, VLgQLfLcaQWO\ ¶SURdXcLQg WeUURU·.70 MRUe LPSRUWaQWO\, WeUURULVP aV a cRQceSW LV 
eYeU-e[SaQdLQg aQd UeceQW WLPeV KaYe VeeQ LW LQ QeZeU fRUPV.71 FROORZLQg a VSecLfLc 
aSSURacK aQd UeacKLQg a QeZ agUeePeQW afWeU WKe ePeUgeQce Rf WKeVe QeZ fRUPV Rf 
WeUURULVP ZLOO QRW RQO\ be WRR RQeURXV a WaVN fRU WKe LQWeUQaWLRQaO cRPPXQLW\, bXW LW ZLOO 
aOVR be LQeffLcLeQW LQ WePSeULQg WKe gURZWK Rf WeUURULVP acURVV WKe gORbe. GORbaO WeUURULVP 
LV SeUSeWUaWed b\ WeUURULVWV; WKeUefRUe, WKe LQVWUXPeQWV PXVW addUeVV WeUURULVWV aQd QRW 
VSecLfLc WeUURULVW acWV. 

 AQaO\VLQg YaULRXV aWWePSWV Pade LQ WKe CROd WaU aQd SRVW-CROd WaU eUaV, Ze 
cRQcOXde WKaW WKe LQWeUQaWLRQaO cRPPXQLW\ LV gUadXaOO\ bULdgLQg WKe dLVcRUd aQd WKe 
LQWULQVLc SURbOeP Rf defLQLWLRQ LV QRW aV SURQRXQced aV LW XVed WR be. NRQeWKeOeVV, WKe UN·V 
VXVWaLQed effRUWV WR UeacK a cRQVeQVXV KaYe SURPSWed UegLRQaO RUgaQLVaWLRQV WR UeacK aQ 
agUeePeQW RQ WKeLU UeVSecWLYe OeYeOV. TKe EXURSeaQ UQLRQ·V FUaPeZRUN DecLVLRQ RQ 
CRPbaWLQg TeUURULVP LV a VWaQdRXW e[aPSOe Rf WKLV.72 TKe UN, WKeUefRUe, PXVW adKeUe WR 
LWV PLVVLRQ Rf adRSWLQg a ZLdeO\ acceSWed defLQLWLRQ Rf WeUURULVP.73 DeYLVLQg aQ aOO-LQcOXVLYe 

 
64  BLbL YaQ GLQNeO, ¶TKe NeZ SecXULW\ CRXQcLO ReVROXWLRQ 2178 RQ FRUeLgQ TeUURULVW FLgKWeUV: A MLVVed 

OSSRUWXQLW\ fRU a HROLVWLc ASSURacK· (IQWHUQDWLRQDO CHQWUH IRU CRXQWHU-7HUURULVP, 4 NRYePbeU 2014) 
<LccW.QO/SXbOLcaWLRQ/WKe-QeZ-VecXULW\-cRXQcLO-UeVROXWLRQ-2178-RQ-fRUeLgQ-WeUURULVW-fLgKWeUV-a-PLVVed-
RSSRUWXQLW\-fRU-a-KROLVWLc-aSSURacK/> acceVVed 23 Ma\ 2020. 

65  CRQYeQWLRQ fRU WKe SXSSUeVVLRQ Rf UQOaZfXO SeL]XUe Rf ALUcUafW (adRSWed 16 DecePbeU 1970, eQWeUed LQWR 
fRUce 14 OcWRbeU 1971) 860 UNTS 12325. 

66  IQWeUQaWLRQaO CRQYeQWLRQ agaLQVW WKe TaNLQg Rf HRVWageV (adRSWed 17 DecePbeU 1979, eQWeUed LQWR fRUce 
3 JXQe 1983) 1316 UNTS 205. 

67  CRQYeQWLRQ RQ WKe PK\VLcaO PURWecWLRQ Rf NXcOeaU MaWeULaO (adRSWed 17 DecePbeU 1979, eQWeUed LQWR 
fRUce 8 FebUXaU\ 1987) 1456 UNTS 24631. 

68  GeRffUe\ LeYLWW, ¶IV ´TeUURULVPµ WRUWK DefLQLQg?· (1986) 13 NRUWKZeVWeUQ UQLYeUVLW\ LaZ ReYLeZ 102. 
69  SRXWK AfULcaQ AQWL-TeUURULVP BLOO (2002) cO 1(a). 
70  JeQQLfeU TUaKaQ, ¶TeUURULVP CRQYeQWLRQV: E[LVWLQg GaSV aQd DLffeUeQW ASSURacKeV· (2002) 8 NeZ 

EQgOaQd JRXUQaO Rf IQWeUQaWLRQaO & CRPSaUaWLYe LaZ 215, 222. 
71  UNGA, ¶AcWLYLWLeV Rf WKe UQLWed NaWLRQV V\VWeP LQ LPSOePeQWLQg WKe UQLWed NaWLRQV GORbaO CRXQWeU-

TeUURULVP SWUaWeg\ ReSRUW Rf WKe SecUeWaU\-GeQeUaO· (20 ASULO 2018) UN DRc A/72/840. 
72  CRXQcLO FUaPeZRUN DecLVLRQ 2002/475/JHA Rf 13 JXQe 2002 RQ CRPbaWLQg TeUURULVP [2002] L 164/3. 
73  SXVaQ TLefeQbUXQ, ¶A SePLRWLc ASSURacK WR a LegaO DefLQLWLRQ Rf TeUURULVP· (2003) 9 ILSA JRXUQaO Rf 

IQWeUQaWLRQaO aQd CRPSaUaWLYe LaZ 357, 365. 
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defLQLWLRQ LV aQ LPSRVVLbOe WaVN. HeQce, WKe fRcXV VKRXOd be RQ VROYLQg WKe SROLWLcaO dLVSXWeV 
UeOaWLQg WR WKe dLVWLQcWLRQ beWZeeQ VeOf-deWeUPLQaWLRQ PRYePeQWV fURP acWV Rf WeUURULVP. 
SRPe VcKROaUV SURSRVe WKaW LQVWead Rf VWULcWO\ fRcXVLQg RQ WKe defLQLWLRQ, SWaWeV cRXOd LQVeUW 
aQ aQQe[ WR WKe CRPSUeKeQVLYe CRQYeQWLRQ RQ IQWeUQaWLRQaO TeUURULVP (CCIT), OLVWLQg 
SUeYaOeQW WeUURULVW RUgaQLVaWLRQV.74 TKe\ SURSRVe WKaW VXcK a OLVW cRXOd be PRQLWRUed aQd 
SeULRdLcaOO\ XSdaWed b\ aQ LQdeSeQdeQW bRd\.75 TKLV Ldea dReV QRW VRXQd SOaXVLbOe, aV PRVW 
Rf WKe defLQLWLRQaO cRQfOLcWV RQ WeUURULVP aUe RQO\ LQ UefeUeQce WR WKe dLffeULQg cKaUacWeU aQd 
PRWLYaWLRQV Rf WeUURULVW RUgaQLVaWLRQV.76 CXUUeQWO\, WKe SaQcWLRQV CRPPLWWee, XQdeU WKe 
UNSC, fXQcWLRQV LQ a VLPLOaU PaQQeU ZLWK UeVSecW WR WKe OLVW Rf RUgaQLVaWLRQV RQ ZKLcK 
VaQcWLRQV aUe WR be LPSRVed. HRZeYeU, aV SUeYLRXVO\ dLVcXVVed, WKe fXQcWLRQLQg Rf WKe 
SaQcWLRQV CRPPLWWee ZaV UeQdeUed LQeffecWLYe dXe WR WUaQVSaUeQc\ LVVXeV. TR eQVXUe 
WUaQVSaUeQc\ aQd faLUQeVV, SWaWeV cRXOd bRUURZ fURP WKe UQLWed NaWLRQV FUaPeZRUN 
CRQYeQWLRQ RQ COLPaWe CKaQge·V VXcceVVfXO PRdeO Rf ¶CRQfeUeQce Rf WKe PaUWLeV· (CRP),77 
WR PRQLWRU aQd XSdaWe WKe OLVW. SWaWeV cRXOd decLde RQ WKe VWaWXV Rf cRQWURYeUVLaO 
RUgaQLVaWLRQV WKURXgK a dePRcUaWLc V\VWeP. AQ LQcOXVLYe VeWXS ZRXOd SURYLde PXcK-
Qeeded OegLWLPac\ WR WKe CCIT. 

 
VI. TKH DUDZEDFNV RI WKH ¶WDU· DJDLQVW THUURULVP 
PaVW SUacWLceV KaYe VKRZQ WKaW PLOLWaU\ fRUce SOa\V a ceQWUaO UROe LQ ZeaNeQLQg aQd RfWeQ 
eQdLQg ZeOO-RUgaQLVed aQd UeOaWLYeO\ OaUge WeUURULVW gURXSV.78 TKe PLOLWaU\ defeaW Rf ISIL aW 
WKe KaQdV Rf IUaTL aUPed fRUceV, aVVLVWed b\ WKe US-Oed cRaOLWLRQ·V aLU fRUceV, RQO\ 
e[ePSOLfLeV WKe effLcLeQc\ Rf PLOLWaU\ fRUce LQ cULSSOLQg WeUURULVW RUgaQLVaWLRQV.79 HRZeYeU, 
KeUaOdLQg WKLV aV a YLcWRU\ RYeU ISIL ZRXOd be a P\RSLc LQWeUSUeWaWLRQ Rf WeUURULVP, aQd 
WKe gURZWK Rf UegLRQaO gURXSV VXcK aV IVOaPLc SWaWe Rf WeVW AfULca aQd WKe KKRUaVaQ gURXS 
cePeQWV WKLV YLeZ.80 TKe LQabLOLW\ Rf PLOLWaU\ VWUeQgWK WR eUadLcaWe WeUURULVW gURXSV LV 
aWWULbXWabOe WR WKe facW WKaW WeUURULVW gURXSV aUe cRQVWLWXWed b\ WKeLU LdeRORg\, ZKLcK caQQRW 
be defeaWed b\ aUPV aORQe.81 AQRWKeU facWRU WKaW cRQWULbXWeV WR WKe bOXQWQeVV Rf PLOLWaU\ 
VWUeQgWK LQ cRXQWeULQg WeUURULVP LV WKe PRbLOe QaWXUe Rf WeUURULVW RUgaQLVaWLRQV.82 TKeUefRUe, 
ZKeQ PLOLWaU\ fRUce ZeaNeQV RUgaQLVaWLRQV VXcK aV AO-Qaeda RU WKe TaOLbaQ LQ 
AfgKaQLVWaQ, WKe\ WUaQVfeU WKeLU acWLYLWLeV aQd fRcXV WR QeLgKbRXULQg UegLRQV, PaNLQg 

 
74  SaUa De VLdR, ¶TKe fXWXUe Rf WKe dUafW UN cRQYeQWLRQ RQ LQWeUQaWLRQaO WeUURULVP· (2017) 3(3) JRXUQaO Rf 

CULPLQRORgLcaO ReVeaUcK, PROLc\ aQd PUacWLce 233²247. 
75  LbLd. 
76  TLefeQbUXQ (Q 73). 
77  UQLWed NaWLRQV, ¶CRQfeUeQce Rf WKe PaUWLeV (COP)· (8QLWHG NDWLRQV COLPDWH CKDQJH) 

<XQfccc.LQW/SURceVV/bRdLeV/VXSUePe-bRdLeV/cRQfeUeQce-Rf-WKe-SaUWLeV-cRS> acceVVed 28 AXgXVW 2020. 
78  AXdUe\ K CURQLQ, ¶HRZ aO-QaLda EQdV: TKe DePLVe aQd DecOLQe Rf TeUURULVW GURXSV· (2006) 31 

IQWeUQaWLRQaO SecXULW\ 7. 
79  LaUa SeOLgPaQ, ¶U.S.-Oed CRaOLWLRQ SeW WR LaXQcK FLQaO FLgKW AgaLQVW ISIS LQ S\ULa· (FRUHLJQ PROLF\, 1 

AXgXVW 2018) <fRUeLgQSROLc\.cRP/2018/08/01/X-V-Oed-cRaOLWLRQ-VeW-WR-OaXQcK-fLQaO-fLgKW-agaLQVW-LVLV-LQ-
V\ULa/> acceVVed 23 Ma\ 2020.  

80  JacRb ZeQQ, ¶ISIS LQ AfULca: TKe CaOLSKaWe·V Ne[W FURQWLeU· (CHQWUH IRU GOREDO PROLF\, 26 MaUcK 2020) 
<cgSROLc\.RUg/aUWLcOeV/LVLV-LQ-afULca-WKe-caOLSKaWeV-Qe[W-fURQWLeU/> acceVVed 29 Ma\ 2020; Vee aOVR KabLU 
TaQeMa, ¶EQd Rf WKe IVOaPLc SWaWe, bXW QRW WKe eQd Rf ISIS· (OEVHUYHU RHVHDUFK FRXQGDWLRQ, 25 MaUcK 2019) 
<RUfRQOLQe.RUg/e[SeUW-VSeaN/eQd-Rf-WKe-LVOaPLc-VWaWe-bXW-QRW-WKe-eQd-Rf-LVLV-49249/> acceVVed 29 Ma\ 
2020. 

81  PaXO R PLOOaU, ¶TKe DLffXVLRQ Rf TeUURULVP· (2010) 21(1) MedLWeUUaQeaQ QXaUWeUO\ 1²14; DLSaN K GXSWa, 
8QGHUVWDQGLQJ 7HUURULVP DQG PROLWLFDO 9LROHQFH: 7KH LLIH C\FOH RI BLUWK, GURZWK, 7UDQVIRUPDWLRQ, DQG DHPLVH 
(RRXWOedge 2008). 

82  DaYLd GaOXOa, CRXQWHULQVXUJHQF\ :DUIDUH: 7KHRU\ DQG PUDFWLFH (PUaegeU 1964) 72. 
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WKePVeOYeV eTXaOO\ LPSacWfXO LQ ZLdeU aUeaV.83 TKLV SKeQRPeQRQ SeUKaSV e[SOaLQV ZK\ 
RQO\ VeYeQ SeUceQW Rf WeUURULVW gURXSV KaYe ¶eQded· aV a UeVXOW Rf PLOLWaU\ fRUce.84 

IQ facW, PLOLWaU\ fRUce XQLQWeQWLRQaOO\ cRQWULbXWeV WR WKe UadLcaOLVaWLRQ Rf WeUURULVW 
LdeRORgLeV.85 TKe OegLWLPac\ Rf WKe US-Oed NATO LQYaVLRQ LQ IUaT UePaLQV a PaWWeU Rf 
debaWe. HRZeYeU, WKe bUXWaOLW\ Rf WKe cRQfOLcW, OeadLQg WR WKe bLUWK Rf ISIS LQ IUaT,86 addV 
VXbVWaQWLaO YaOXe WR cOaLPV Rf WKe cRXQWeU-SURdXcWLYLW\ Rf PLOLWaU\ VWUaWeg\ LQ cRPbaWLQg 
WeUURULVP LQ WKe ORQg-WeUP.87 WLWK WKaW beLQg VaLd, ORQg-WeUP VcKePeV WR cRXQWeU WeUURULVP 
PXVW QRW UeO\ RQ PLOLWaU\ VWUeQgWK.  

EYeQ ZKeQ PLOLWaU\ VWUeQgWK LV WR be aSSOLed, WKe UN aQd LWV aOOLed RUgaQLVaWLRQV 
RXgKW WR eQVXUe WKaW SULQcLSOeV Rf WKe cRQdXcW Rf eQgagePeQW, RU MXV LQ EHOOR, aUe XSKeOd. 
PRZeUfXO SWaWeV KaYe aWWePSWed WR MXVWLf\ WKeLU TXeVWLRQabOe acWLRQV b\ adRSWLQg dLYeUgLQg 
LQWeUSUeWaWLRQV Rf OaZV, VXcK aV WKe UQLWed SWaWeV RQ WKe LVVXe Rf GXaQWaQaPR Ba\.88 SXcK 
LQWeUSUeWaWLRQV KaYe UeVXOWed LQ gURVV YLROaWLRQV Rf WKe SULQcLSOeV Rf KXPaQ ULgKWV aQd 
KXPaQLWaULaQ OaZ. TKe XVe Rf aXWRQRPRXV ZeaSRQV, VXcK aV dURQeV LQ YePeQ aQd 
PaNLVWaQ,89 aOVR UaLVed QXPeURXV TXeVWLRQV.90 DeVSLWe WKe dLVWXUbaQceV aQd WeUURULVW 
acWLYLWLeV, WKeVe aUe SeacefXO SWaWeV. HeQce, OegaOO\, WKe ePSOR\PeQW Rf VXcK ZeaSRQV aQd 
PeaVXUeV UeVXOWV LQ QRWKLQg bXW e[WUa-MXdLcLaO cLYLOLaQ NLOOLQgV aQd YLROaWLRQV Rf KXPaQ 
ULgKWV OaZ.91 

TKe geQeVLV Rf WKe SURbOeP OLeV LQ WKe LQabLOLW\ Rf WKe GeQeUaO AVVePbO\ WR PaLQWaLQ 
LWV UROe aV WKe gXaUdLaQ Rf WKe UN CKaUWeU. TKe GeQeUaO AVVePbO\, ZLWKRXW a dRXbW, LV 
cRPSeWeQW WR dLVcRXUage aQd cRQdePQ WaUgeWed NLOOLQgV aV a bUeacK Rf WKe SULQcLSOeV Rf WKe 
UN CKaUWeU. HRZeYeU, LWV faLOXUe WR e[eUcLVe VWURQg PeaVXUeV LV gUeaWO\ dLVKeaUWeQLQg.92  
TKe GeQeUaO AVVePbO\ UegXOaUO\ SaVVeV ReVROXWLRQV WR cRXQWeU WeUURULVP.93 IW ePSKaVLVeV 
WKe LPSRUWaQce Rf LQWeUQaWLRQaO cRRSeUaWLRQ aQd OaZfXO cRQdXcW ZKLOe aVNLQg SWaWeV ¶WR 
PaNe beVW XVe Rf WKe e[LVWLQg LQVWLWXWLRQV Rf WKe UN· LQ WKeLU TXeVW WR cXUb LQWeUQaWLRQaO 

 
83  MaUWLQ C LLbLcNL, ¶TKe LLPLWV Rf APeULca·V aO Qa·Lda SWUaWeg\· LQ SeWK G JRQeV aQd MaUWLQ C LLbLcNL 

(edV), HRZ 7HUURULVW GURXSV EQG: LHVVRQV IRU CRXQWHULQJ DO QD'LGD (RAND 2007) 111²114. 
84  SeWK G JRQeV, ¶HRZ TeUURULVW GURXSV EQd· LQ SeWK G JRQeV aQd MaUWLQ C LLbLcNL (edV), HRZ 7HUURULVW 

GURXSV EQG: LHVVRQV IRU CRXQWHULQJ DO QD'LGD (RAND 2007) 19. 
85  PKLOLS VeUWLgaQV aQd PKLOLS SXWWRQ, ¶TKe UROe Rf aQWL-WeUURU PeaVXUeV LQ WKe deYeORSPeQW Rf ´IVOaPLcµ 

WeUURULVP· (2006) 4(4) IQWeUQaWLRQaO JRXUQaO Rf HXPaQLWLeV 87. 
86  SeWK G JRQeV, ¶HRZ TeUURULVW GURXSV EQd· LQ SeWK G JRQeV aQd MaUWLQ C LLbLcNL (edV), HRZ 7HUURULVW 

GURXSV EQG: LHVVRQV IRU CRXQWHULQJ DO QD'LGD (RAND 2007) 89. 
87  WLOOLaP MaOe\, ¶TUaQVLWLRQLQg fURP PLOLWaU\ LQWeUYeQWLRQV WR ORQg-WeUP cRXQWeU-WeUURULVP SROLc\: TKe 

caVe Rf AfgKaQLVWaQ (2001²2016)· (IQWHUQDWLRQDO CHQWUH IRU CRXQWHU-7HUURULVP, ASULO 2016) 40 <LccW.QO/ZS-
cRQWeQW/XSORadV/2016/04/WUaQVLWLRQLQg_fURP_PLOLWaU\_LQWeUYeQWLRQ_afgKaQLVWaQ_2016.Sdf> (acceVVed 
7 AXgXVW 2020.  

88  TKLUd GeQeYa CRQYeQWLRQ ReOaWLYe WR WKe TUeaWPeQW Rf PULVRQeUV Rf WaU 1949 (adRSWed 12 AXgXVW 1949, 
eQWeUed LQWR fRUce 21 OcWRbeU 1950) 75 UNTS 135, aUW 5; PURWRcRO AddLWLRQaO WR WKe GeQeYa CRQYeQWLRQV 
Rf 12 AXgXVW 1949 aQd ReOaWLQg WR WKe PURWecWLRQ Rf VLcWLPV Rf IQWeUQaWLRQaO AUPed CRQfOLcWV (PURWRcRO 
I) (adRSWed 8 JXQe 1977, eQWeUed LQWR fRUce 7 DecePbeU 1978) (API) 1125 UNTS 3, aUW 51. 

89  CNN, ¶US KLOOV CROe SXVSecW· (CNN OQOLQH, 5 NRYePbeU 2002) 
<edLWLRQ.cQQ.cRP/2002/WORLD/PeaVW/11/04/\ePeQ.bOaVW/LQde[.KWPO> acceVVed 7 AXgXVW 2020. 

90  CKULV DRZQeV, ¶TaUgeWed KLOOLQgV LQ aQ Age Rf TeUURU: TKe LegaOLW\ Rf WKe YePeQ SWULNe· (2004) 9 JCSL 
277. 

91  DaYLd KUeW]PeU, ¶TaUgeWed KLOOLQg Rf SXVSecWed TeUURULVWV: E[WUa-JXdLcLaO E[ecXWLRQV RU LegLWLPaWe 
MeaQV Rf DefeQce?· (2005) 16 EJIL 171. 

92  NLgeO D WKLWe, KHHSLQJ WKH PHDFH: 7KH 8QLWHG NDWLRQV DQG WKH MDLQWHQDQFH RI IQWHUQDWLRQDO PHDFH DQG SHFXULW\ 
(MaQcKeVWeU UQLYeUVLW\ PUeVV 1997) 173²8. 

93  UN, ¶MeaVXUeV WR eOLPLQaWe LQWeUQaWLRQaO WeUURULVP (AgeQda LWeP 109)· (8QLWHG NDWLRQV) 
<XQ.RUg/eQ/ga/VL[WK/74/LQW_WeUURULVP.VKWPO> acceVVed 28 AXgXVW 2020. 
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WeUURULVP.94 TKeVe VWaWePeQWV aUe aW beVW aPbLgXRXV aQd dR OLWWOe WR cKecN WeUURULVP RU 
YLROaWLRQV Rf WKe UN CKaUWeU b\ SWaWeV. IQ WKe abVeQce Rf a cRPPXQLW\ UeVSRQVe WR 
YLROaWLRQV, WKe OegLWLPac\ Rf WKe CKaUWeU SURYLVLRQV LV beLQg VabRWaged. OQe Rf WKe 
fRXQdaWLRQaO SULQcLSOeV Rf WKe UQLWed NaWLRQV ZaV WR aYRLd cRQfOLcW, OeW aORQe WKRVe 
cRQfOLcWV fROORZed b\ PRUe caWaVWURSKLc cRXQWeUbORZV. MLOLWaU\ fRUce LV aQ e[ceSWLRQ, 
LQWeUQaWLRQaO cRRSeUaWLRQ LV WKe UXOe aQd LW LV WKe dXW\ Rf WKe UQLWed NaWLRQV WR eQVXUe WKaW 
LW UePaLQV WKaW Za\.  

 
VII. WLQGV RI CKDQJH 
OQe Rf WKe PRVW UePaUNabOe LQQRYaWLRQV LQ WKe fLeOd Rf cRXQWeUWeUURULVP KaV beeQ UegaUdLQg 
SeaceNeeSLQg PLVVLRQV. WLWK a YLeZ WR eQcRXUagLQg PRUe SWaWeV WR SaUWLcLSaWe LQ cRXQWeU-
WeUURULVP LQLWLaWLYeV, WKe UN VeW XS aQ AOO SRXUceV IQfRUPaWLRQ FXVLRQ UQLW (ASIFU) fRU 
LWV SeaceNeeSLQg PLVVLRQ LQ MaOL. TKe UNSC caUefXOO\ aOLgQed WKe PaQdaWe Rf MINUSMA 
ZLWK WKe UN GORbaO CRXQWeU-TeUURULVP SWUaWeg\ aQd gaYe LW a gUeaWeU UROe WKaQ SUeYLRXV 
SeaceNeeSLQg PLVVLRQV.95 TKe PaQdaWe aOVR VWUeVVed dLVaUPaPeQW, dePRbLOLVaWLRQ aQd 
UeLQWegUaWLRQ PecKaQLVPV. TKe RYeUKaXO Rf SXUeO\ PLOLWaU\ SeaceNeeSLQg PLVVLRQV LV a 
UeOaWLYeO\ QeZ WRRO LQ WKe UN·V Seace aQd VecXULW\ WRRObR[, \eW WKe LQLWLaO VXcceVV Rf 
MINUSMA VKRZV WKaW VXcK PXOWLdLPeQVLRQaO SeaceNeeSLQg PLVVLRQV caQ SOa\ aQ 
LPSRUWaQW UROe LQ SUeYeQWLQg YLROeQW e[WUePLVP LQ YXOQeUabOe UegLRQV.96  

TKe UN·V LQYROYePeQW LQ CeQWUaO AVLa, LQ WKe JRLQW POaQ Rf AcWLRQ LQcOXdLQg fLYe 
CeQWUaO AVLaQ cRXQWULeV, aOVR SaYed WKe Za\ fRU OeVV LQWeUYeQWLRQ aQd PRUe cRRUdLQaWLRQ 
ZLWK QaWLRQaO gRYeUQPeQWV, eVSecLaOO\ LQ TaMLNLVWaQ aQd K\Ug\]VWaQ, ZKeUe LW Pade gRRd 
RQ LWV SURPLVe WR aLd SWaWeV LQ WKe eQKaQcePeQW Rf a cRRSeUaWLYe UegLPe.97 TKRXgK WKe 
SRVLWLRQ Rf WKe UN·V PUeYeQWLYe DLSORPac\ OffLceV LQ WKeVe cRXQWULeV ZaV cRQYeQLeQWO\ 
dRZQgUaded OaWeU,98 LW ZaV a UaUe RccaVLRQ ZKeUe WKe UeaVRQV fRU WKLV VWePPed fURP WKe 
UN·V acWV Rf SURPRWLQg dLaORgXe RQ aQ LQWeUQaWLRQaO OeYeO beWZeeQ dLVgUXQWOed 
gRYeUQPeQWV aQd e[LOed cLWL]eQV LQVWead Rf gURVV YLROaWLRQV Rf VRYeUeLgQW\, KXPaQ ULgKWV RU 
a dRPeVWLc SOaQ Rf acWLRQ. 

 
VIII. CRQFOXVLRQ 
AV WKe SUecedLQg cKURQRORg\ cRQfLUPV, WKe SaWWeUQ Rf WKe SaVW WZR decadeV KaV beeQ RQe Rf 
e[SaQdLQg aQd deeSeQLQg UN eQgagePeQW LQ cRXQWeUWeUURULVP. TKeUe KaYe beeQ SaXVeV, 
SeUKaSV a UeWUeaW RU WZR, bXW WKe RYeUaOO dLUecWLRQ KaV beeQ XQaPbLgXRXV. CRQWLQXLQg 
dLVagUeePeQWV RYeU a cRPSUeKeQVLYe defLQLWLRQ KaYe QRW SUeYeQWed eLWKeU WKe GeQeUaO 
AVVePbO\ fURP eQdRUVLQg aQ eYeU-e[SaQdLQg VeW Rf SURVcULbed acWLRQV RU WKe UNSC fURP 
addLQg ² WKURXgK XQaQLPRXV YRWeV ² RQe Oa\eU Rf cRXQWeU-WeUURULVP PecKaQLVPV afWeU 

 
94  UNGA ReV 64/118 (15 JaQXaU\ 2010) UN DRc A/RES/64/118; UNGA ReV 65/34 (10 JaQXaU\ 2011) 

UN DRc A/RES/65/34.  
95  UNSC ReV 2295 (29 JXQe 2016) UN DRc S/RES/2295. 
96  NaWaVMa RXSeVLQgKe aQd RWKeUV, ¶AVVeVVLQg WKe EffecWLYeQeVV Rf WKe UQLWed NaWLRQV MLVVLRQ LQ MaOL 

(MINUSMA) ReSRUW 4/2019· (NRUZHJLDQ IQVWLWXWH RI IQWHUQDWLRQDO AIIDLUV, 2019) <QXSL.bUage.XQLW.QR/QXSL-
[POXL/bLWVWUeaP/KaQdOe/11250/2599513/EPON-MINUSMA-ReSRUW-E[ec-
SXPPaU\.Sdf?VeTXeQce=2> acceVVed 7 AXgXVW 2020.  

97  UQLWed NaWLRQV RegLRQaO CeQWUe fRU PUeYeQWLYe DLSORPac\ fRU CeQWUaO AVLa, ¶TKe JRLQW POaQ Rf AcWLRQ 
fRU CeQWUaO AVLa· (8QLWHG NDWLRQV, 2020) <XQUcca.XQPLVVLRQV.RUg/MRLQW-SOaQ-acWLRQ> acceVVed 01 JXQe 
2020. 

98  MLURVOaY JeQca, ¶TKe CRQceSW Rf PUeYeQWLYe DLSORPac\ aQd IWV ASSOLcaWLRQ b\ WKe UQLWed NaWLRQV LQ 
CeQWUaO AVLa· (2013) 24(2) SecXULW\ aQd HXPaQ RLgKWV 183²194. 
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aQRWKeU. EffRUWV VXcK aV WKeVe XVXaOO\ LQYROYe a KLgK, RfWeQ ORRNed-dRZQ-XSRQ, 
LQWeUYeQWLRQ LQ WKe PRQLWRULQg Rf WKe OegLVOaWLYe SURceVVeV Rf WKe MePbeU SWaWeV. EYeQ LQ 
LWV e[WeQVLYe SXUVXLW WR LQQRYaWe aQd LPSOePeQW WKeVe VWUaWegLeV, WKe UQLWed NaWLRQV VWLOO 
cRPPaQdV a PRdeVW, eYeQ PaUgLQaO SRVLWLRQ LQ WKe gORbaO cRXQWeU-WeUURULVP caPSaLgQ.99 
IQ OLgKW Rf WKe cKaOOeQgeV KLgKOLgKWed abRYe, LW KaV VWUXggOed WR PaLQWaLQ aQ\ effecWLYe UROe 
LQ dLcWaWLQg WKe dLUecWLRQ Rf cRXQWeU-WeUURULVP PeaVXUeV. TKLV LV aOVR cRPSOePeQWed b\ WKe 
LQKeUeQW OLPLWV RQ LWV abLOLW\ WR cRQWULbXWe WR WKLV aUea.100 

AV a geQeUaO UXOe, PRVW MePbeU SWaWeV KaYe SUefeUUed WR NeeS VXcK VeQVLWLYe PaWWeUV 
aV WKeLU cRXQWeU-WeUURULVP ageQdaV RXW Rf gORbaO fRUa ² SaUWLcXOaUO\ WKe UN·V SROLWLcaO bRdLeV 
² ZKeUe WKe\ feaU fXUWKeU SROLWLcLVaWLRQ Rf WKe ORcaO LVVXeV LQ dLVSXWe. OQce WKe GeQeUaO 
AVVePbO\, RU eYeQ WKe UNSC, LV VeL]ed Rf VXcK aQ LVVXe, WKe cRXUVe Rf deOLbeUaWLRQV WeQdV 
WR becRPe LQcUeaVLQgO\ dLffLcXOW WR cRQWURO RU WR SUedLcW. AV a UeVXOW, WKURXgKRXW PRVW Rf LWV 
e[LVWeQce, WKe UQLWed NaWLRQV KaV beeQ dLVcRXUaged b\ WKRVe MePbeU SWaWeV ZKLcK aUe 
affecWed b\ WKe bXON Rf WeUURULVW LQcLdeQWV.101 

TKe UN KaV acKLeYed WKe LQVXUPRXQWabOe feaW Rf gORbaO acceSWaQce Rf LWV PaQdaWeV 
ZLWKRXW KaYLQg WR ZLeOd aQ LURQ fLVW, e[ceSW LQ dUaVWLc VLWXaWLRQV. HRZeYeU, LW LV WKLV ZKLcK 
PaNeV WKe WaVN Rf eQVXULQg cRPSOLaQce eYeQ WRXgKeU. WKeWKeU LW LV abRXW e[cKaQgLQg 
LQfRUPaWLRQ beWZeeQ QaWLRQV RU PaNLQg a MRLQW aOOLaQce LQ a UegLRQ, LW LV SUeVXPSWLYe WR 
WKLQN WKaW a PeUe SXVK VKaOO UeVXOW LQ SKeQRPeQaO cKaQge. TKLV LV ZKeUe WKe LPSRUWaQce Rf 
dLaORgXe aQd cRQVeQVXV becRPeV SaUaPRXQW. CRPPXQLcaWLRQ VKRXOd QRW be a WZR-Za\ 
cKaQQeO beWZeeQ WKe SWaWe SaUW\ cRQceUQed aQd WKe UN, bXW a PXOWLOaWeUaO dLVcXVVLRQ 
beWZeeQ aOOLeV, RSSRQeQWV aQd WKe UN. NRW RQO\ ZRXOd WKLV gXaUaQWee WUaQVSaUeQc\ aQd 
dLaORgXe, bXW LW ZRXOd aOVR OegLWLPLVe UN LQWeUYeQWLRQ LQ WKe eYeQW Rf dLVcRUd. TeUURULVP 
LV aQ eYROYLQg SKeQRPeQRQ aQd LW LV Qe[W WR LPSRVVLbOe WR QLS eacK caXVaO cLUcXPVWaQce LQ 
WKe bXd. HeQce, WKe UN PXVW be aWWXQed WR WKLV d\QaPLc WKUeaW WR ZRUOd Seace aQd VecXULW\. 
SLPLOaUO\, SWaWeV ceUWaLQO\ KaYe WKe SULPaU\ UeVSRQVLbLOLW\ WR SUeYeQW aQd cRXQWeU WeUURULVP, 
ZLWK WKe acNQRZOedgePeQW Rf WKe UROe Rf cLYLO VRcLeWLeV LQ SUeYeQWLQg UadLcaOLVaWLRQ Rf 
LdeRORgLeV aPRQgVW \RXWK aW ORcaO OeYeO.  

AOPRVW WZR decadeV afWeU 9/11, WKeUe LV geQeUaO agUeePeQW RQ WKe Ldea WKaW WKe 
SKeQRPeQRQ aV VXcK ZLOO SURbabO\ QRW eQd, aQd WKaW acWLRQV agaLQVW WeUURULVW gURXSV RU 
QeWZRUNV UeTXLUe ORQg-WeUP cRXQWeU-WeUURULVP SROLcLeV. DeVSLWe VeYeUaO PLOLWaU\ 
LQWeUYeQWLRQV agaLQVW WeUURULVP, RXU XQdeUVWaQdLQg Rf WKe OLQN beWZeeQ PLOLWaU\ 
LQWeUYeQWLRQV aQd cRXQWeU-WeUURULVP SROLcLeV LV VWLOO UePaUNabO\ OLPLWed. IQ SaUWLcXOaU, WKe 
OLQN beWZeeQ WKe cORVXUe Rf PLOLWaU\ LQWeUYeQWLRQV aQd WKe eVWabOLVKPeQW aQd 
LPSOePeQWaWLRQ Rf ORQg-WeUP cRXQWeU-WeUURULVP SROLcLeV LV QRW ZeOO XQdeUVWRRd aQd KaV 
UePaLQed XQdeU-UeVeaUcKed. AQ eYROYLQg WKUeaW QeedV aQ eYROYLQg SOaQ Rf acWLRQ, 
VSeaUKeaded b\ RQe bXW VXSSRUWed b\ eYeU\RQe. 
 

 
*  

 
 

JURMLO.RUJ 

 
99  EdZaUd C LXcN, ¶TKe UQLQYLWed CKaOOeQge: TeUURULVP TaUgeWV WKe UQLWed NaWLRQV· LQ EdZaUd NeZPaQ 

eW aO (edV), MXOWLODWHUDOLVP 8QGHU CKDOOHQJH: PRZHU, IQWHUQDWLRQDO OUGHU, AQG SWUXFWXUDO CKDQJH (UQLWed NaWLRQV 
UQLYeUVLW\ PUeVV 2009) 348. 

100  LbLd. 
101 NaXUeeQ CKRZdKXU\ FLQN, MHHWLQJ WKH CKDOOHQJH: A GXLGH WR 8QLWHG NDWLRQV CRXQWHUWHUURULVP AFWLYLWLHV 

(IQWeUQaWLRQaO Peace IQVWLWXWe 2012) 21. 
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AEVWUDFW 
The SRVW ZaU-RQ-WeUURU eUa haV ZiWQeVVed VeYeUal deYelRSPeQWV iQ iQWeUQaWiRQal laZ, 
iQclXdiQg Whe QaWXUe aQd fXQcWiRQ Rf QaWiRQal VecXUiW\. ThiV aUWicle eVWabliVheV a liQk 
beWZeeQ QaWiRQal VecXUiW\ aQd hXPaQ UighWV b\ lRRkiQg aW VRPe SUacWical iPSlicaWiRQV fURP 
a SWaWe SRlic\ SeUVSecWiYe aQd WheRUeWical YieZV. AQ\ diVcXVViRQ RQ Whe WZR diVWiQcW aUeaV 
Rf ¶QaWiRQal VecXUiW\· aQd ¶hXPaQ UighWV· aUe, Rf cRXUVe, QRW eTXal. HRZeYeU, Whe 
diVcXVViRQV iQ WhiV aUWicle UelaWe WR hRZ iQWeUQaWiRQal laZ iQWeUacWV ZiWh QaWiRQal VecXUiW\ 
RYeU hXPaQ UighWV giYeQ WhaW QaWiRQal VecXUiW\ UelaWeV WR a SWaWe·V dRPeVWic affaiUV bXW ZiWh 
iPSlicaWiRQV fRU Whe iQWeUQaWiRQal legal V\VWeP. ThXV, WhURXgh WheRU\ aQd SUacWice, WhiV 
aUWicle dePRQVWUaWeV WhaW QaWiRQal VecXUiW\ aQd hXPaQ UighWV aUe XQVWable. ThiV aUWicle 
addUeVVeV Whe TXeVWiRQ Rf ZheWheU QaWiRQal VecXUiW\ aQd hXPaQ UighWV RbligaWiRQV aUe iQ 
cRQflicW RU ZheWheU iQWeUQaWiRQal laZ haV beeQ RYeU-UeVSRQViYe RU XQdeU-UeVSRQViYe WR 
eiWheU hXPaQ UighWV RU QaWiRQal VecXUiW\ cRQceUQV. 

 
I. IQWURGXFWLRQ 
TheUe aUe WZR XQcRQWeVWed dRcWUiQeV iQ iQWeUQaWiRQal laZ cRQceUQiQg SWaWeV ² sovereignty aV 
a fRUP Rf UighW, aQd Whe UighW WR Whe national security Rf Whe SWaWe. The fRUPeU iV a Zell-kQRZQ 
dRcWUiQe iQ iQWeUQaWiRQal laZ,1 ZhilVW Whe laWWeU iV a bURad VWaQdaUd aQd XVXall\ cRQWaiQV, 
inter alia, Whe UighW WR declaUe ZaU, Whe UighW Rf a SWaWe WR defeQd iWVelf, aQd Whe UighW WR SXblic 
RUdeU.2 FRU a SWaWe WR e[iVW, iW PXVW diVSla\ WheVe WZR chaUacWeUiVWicV aV a geQXiQe SRliWical 
eQWiW\ ¶iQ RUdeU WR SURcXUe WheiU PXWXal ZelfaUe aQd VecXUiW\,·3 RU SURPRWe iWV ¶iQWeUQal 
VecXUiW\ aQd QaWiRQal defeQVe·,4 aQd WheUefRUe claiP iWV Slace aPRQg QaWiRQV aV a sovereign 
SWaWe. ThiV PeaQV WhaW VecXUiW\ iV aW Whe heaUW Rf Whe YeU\ e[iVWeQce Rf a SWaWe aQd, aV VXch, 

 
*    P SeaQ MRUUiV, LLD, ReVeaUch SchRlaU, FacXlW\ Rf LaZ, UQiYeUViW\ Rf HelViQki. ThiV SaSeU ZaV ZUiWWeQ 

iQ Whe fall Rf 2016 aQd PiQRU chaQgeV aQd XSdaWeV haYe beeQ caUUied RXW WR UeflecW deYelRSPeQWV iQ Whe 
laZ. HRZeYeU, Whe aUgXPeQW, VW\le aQd VXbVWaQce Rf Whe RUigiQal SaSeU haV beeQ UeWaiQed. 

1  See geQeUall\, J BaUWelVRQ, A Genealogy of Sovereignty (CUP 1995).  
2  See BVA RRlliQg, ¶The CRQceSW Rf SecXUiW\ aQd Whe FXQcWiRQ Rf NaWiRQal AUPed PRZeU· iQ A CaVVeVe 

(ed), The Current Legal Regulation of the Use of Force (NijhRff 1986) 283²322; J RRbb, Brave New War: The 
Next Stage of Terrorism and the End of Globalization (JRhQ Wile\ & SRQV 2007); WhiWe HRXVe, ¶The NaWiRQal 
SecXUiW\ SWUaWeg\ Rf Whe UQiWed SWaWeV Rf APeUica· (17 SeSWePbeU 2002); Michael SXSSeUVWRQ, Brownlie·s 
Law of Public Order and National Securit\ (2Qd ed, BXWWeUZRUWhV 1981); AQWRQela SRfiQeW, ¶DefiQiQg DRcWUiQal 
PUiQciSleV iQ Whe AUea Rf PXblic OUdeU aQd NaWiRQal SecXUiW\· (2015) 2015 EXURSeaQ JRXUQal Rf PXblic 
OUdeU aQd NaWiRQal SecXUiW\ 33; MaWej AYbelj, ¶SecXUiW\ aQd Whe TUaQVfRUPaWiRQ Rf Whe EU PXblic OUdeU· 
(2013) 14 GeUPaQ LaZ JRXUQal 2057.  

3  JaPeV CUaZfRUd, The Creation of States in International Law (OUP 2007) 7, ciWiQg VaWWel.   
4  WilliaP ThRPaV WRUVWeU, ¶LaZ, PRliWicV, aQd Whe CRQceSWiRQ Rf Whe SWaWe iQ SWaWe RecRgQiWiRQ TheRU\· 

(2009) 27 BRVWRQ UQiYeUViW\ IQWeUQaWiRQal LaZ JRXUQal 115, ciWiQg RRbeUW DelahXQW\ & JRhQ YRR, 
¶SWaWehRRd aQd Whe ThiUd GeQeYa CRQYeQWiRQ· (2005) 46 ViUgiQia JRXUQal Rf IQWeUQaWiRQal LaZ 131; HB 
JacRbiQi, ¶The RighW Rf SWaWe E[iVWeQce iQ IQWeUQaWiRQal LaZ· (1950) 30 SRXWhZeVWeUQ SRcial ScieQce 
QXaUWeUl\ 277.  
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VecXUiW\, fRU PRdeUQ SXUSRVeV, iQclXdeV Whe YagXe aQd bURad cRQceSW Rf QaWiRQal VecXUiW\.5 
UQdeU WhiV bURad cRQceSW, iQ Zhich Whe ordre public Rf a VRYeUeigQ SWaWe·V iQWeUQal affaiUV 
VeekV VhelWeU fURP Whe UealPV Rf eYil (aggUeVViRQ aQd VXbYeUViRQ), SWaWeV aUe Whe VXSUePe 
laZ-PakeUV aQd SRZeU bURkeUV RQ Whe iQWeUQaWiRQal legal SlaQe.  

AV WheUe aUe cRPSeWiQg aVSecWV Rf VecXUiW\ iQ legal aQd SRlic\ diVcRXUVe, WhiV SaSeU 
dealV ZiWh QaWiRQal VecXUiW\, aV deWeUPiQed b\ a SWaWe, SaUWicXlaUl\ aW Whe dRPeVWic leYel. 
HeQce, iW iV a VRUW Rf SWaWe VecXUiW\ WhaW fRcXVeV RQ Whe VafeW\ Rf Whe QaWiRQ SWaWe, aV RSSRVed 
WR collective security RU human security. FRU iQVWaQce, a gRYeUQPeQW Pa\ deSlR\ WURRSV RQ 
hRPe VRil iQ RUdeU WR Wackle cUiPe RU illegal iPPigUaWiRQ fRU QaWiRQal VecXUiW\ UeaVRQV.6 IQ 
RWheU iQVWaQceV, Whe ZheUe aQd ZheQ Rf QaWiRQal VecXUiW\ beiQg iQYRked caQ be RQ YeU\ 
YagXe aQd eYaViYe gURXQdV.7 The cRQceSWiRQ Rf QaWiRQal VecXUiW\ iQ WhiV SaSeU Sla\V RQ Whe 
CRld WaU UealiVW cRQceSWiRQ, Zhich eQcRPSaVVeV Whe Velf-iQWeUeVW Rf Whe QaWiRQ SWaWe.8 

All VRYeUeigQ SWaWeV haYe diffeUeQW PeaQV aW WheiU diVSRVal WR VafegXaUd WheiU 
QaWiRQal VecXUiW\ iQWeUeVWV. SiQce Whe ZaU RQ WeUURU, a QXPbeU Rf SWaWeV haYe deYelRSed 
¶QaWiRQal VecXUiW\ VWUaWegieV· WhaW VeW RXW Whe SRlic\, legal aQd RWheU PeWhRdV WR VafegXaUd 
WheiU QaWiRQal VecXUiW\.9 FXUWheUPRUe, dXe WR Whe YagXeQeVV Rf Whe cRQceSW Rf QaWiRQal 
VecXUiW\, SWaWeV caQ jXVWif\ aQ\ acWiRQ ZiWhiQ WhaW SaUadigP.10 IQ VRPe SWaWeV, Whe idea Rf 
QaWiRQal VecXUiW\ Zill RfWeQ eVcaSe Whe jXdicial cRPPXQiW\ dXe WR Whe iQWegUaWiRQ Rf 
iQWelligeQce VWUaWegieV, Whe ordre public RU cRXQWeU-WeUURUiVP. WheQ jXdicial bRdieV dR 
cRQVideU QaWiRQal VecXUiW\, Whe iVVXeV RfWeQ UePaiQ VeQViWiYe aQd / RU cRQfideQWial. IQ VRPe 
jXUiVdicWiRQV, TXeVWiRQV Rf QaWiRQal VecXUiW\ aUe alVR liQked WR cUiPiQal laZ aQd WhiV cUeaWeV 
a blXU beWZeeQ WUadiWiRQal ciYiliaQ cRXUWV aQd WhRVe WhaW aUe deVigQaWed aV VSecial WUibXQalV 
fRU QaWiRQal VecXUiW\ PaWWeUV.   

MRUeRYeU, dXe WR Whe cRQYeUgeQce Rf QaWiRQal VecXUiW\ ZiWh cUiPiQal laZ iQ VRPe 
SWaWeV, iW iV iQcUeaViQgl\ difficXlW WR VeSaUaWe Whe WZR ZheQ bRWh aUe aW Sla\, if defeQdaQWV 
haYe UecRXUVe WR RQl\ RQe legal V\VWeP. Take, fRU e[aPSle, A v Secretary of State for the Home 
Department,11 a caVe ZheUe fRUeigQ SUiVRQeUV challeQged Whe UK·V AQWi-TeUURUiVP AcW 
200112 aV XQlaZfXl, aW leaVW iQ UelaWiRQ WR iQWeUQaWiRQal laZ VXch aV Whe EXURSeaQ 

 
5  FRU e[aPSle, Whe 1995 HXQgaUiaQ AcW RQ Whe NaWiRQal SecXUiW\ SeUYiceV (AcW CXXV Rf 1995), SURYideV 

iQ SecWiRQ 3 WhaW QaWiRQal VecXUiW\ alVR cRYeUV Whe SURWecWiRQ Rf QaWiRQal VRYeUeigQW\ aQd Whe cRQVWiWXWiRQal 
RUdeU; FRU a cRQcUeWe diVcXVViRQ RQ Whe QRWiRQ Rf a ¶QaWiRQal VecXUiW\ SWaWe· Vee APichai CRheQ aQd SWXaUW 
CRheQ, Israel·s National Security Law: Political Dynamics and Historical Development (RRXWledge 2012).  

6  See Michael Head aQd ScRWW MaQQ, Domestic Deployment of the Armed Forces: Military Powers, Law and 
Human Rights (AVhgaWe 2009) 8; Vee geQeUall\, ScRWW SheeUaQ, ¶RecRQceSWXali]iQg SWaWeV Rf EPeUgeQc\ 
UQdeU IQWeUQaWiRQal HXPaQ RighWV LaZ: TheRU\, Legal DRcWUiQe, aQd PRliWicV· (2013) 34 MichigaQ 
JRXUQal Rf IQWeUQaWiRQal LaZ 491; DRXglaV Lee DRQRhR, ¶The RRle Rf HXPaQ RighWV iQ GlRbal SecXUiW\ 
IVVXeV: A NRUPaWiYe aQd IQVWiWXWiRQal CUiWiTXe· (1993) 14 MichigaQ JRXUQal Rf IQWeUQaWiRQal LaZ 827.  

7  FRU e[aPSle, XQdeU Whe BUiWiVh CiYil CRQWiQgeQcieV AcW (2004), Zhich ePSRZeUV Whe gRYeUQPeQW WR 
deSlR\ WURRSV iQ caVe Rf ceUWaiQ ¶ePeUgeQcieV·.  

8  Nigel WhiWe, ¶SecXUiW\ AgeQdaV aQd IQWeUQaWiRQal LaZ: The CaVe Rf NeZ TechQRlRgieV· iQ MaU\ FRRWeU, 
JXlia SchPidW, Nigel WhiWe aQd L\dia DaYieV-BUighW (edV), Security and International Law (O[fRUd: HaUW 
PXbliVhiQg 2016) 6; DaYid FRUV\Whe, Human Rights in International Relations (3Ud edQ, CUP 2012) 3, QRWiQg 
WhaW ¶UealiVP iV a V\QRQ\P fRU aWWeQWiRQ WR SWaWe iQWeUeVWV ² fRUePRVW aPRQg Zhich iV VecXUiW\.·; RhRQda 
CallZa\ aQd Eli]abeWh MaWWheZV, Strategic US Foreign Assistance: the Battle between Human Rights and 
National Security (RRXWledge 2008); JiUi ValeQWa aQd WilliaP PRWWeU, Soviet Decision-Making for National 
Security (LRQdRQ: GeRUge AlleQ & UQZiQ 1984); Vee alVR PieW HeiQ YaQ KePSeQ, ¶FRXU CRQceSWV Rf 
SecXUiW\ ² A HXPaQ RighWV PeUVSecWiYe· (2013) 13 HXPaQ RighWV ReYieZ 1.  

9  See, fRU e[aPSle, US NaWiRQal SecXUiW\ SWUaWeg\ (Q 2). 
10  HiWRVhi NaVX, ¶SWaWe SecUeWV aQd NaWiRQal SecXUiW\· (2015) 64 IQWeUQaWiRQal aQd CRPSaUaWiYe LaZ 

QXaUWeUl\ 365.  
11  A and Ors v Secretary of State for the Home Department (2004) UKHL 56.  
12  AQWi-TeUURUiVP, CUiPe aQd SecXUiW\ AcW (2001).  
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CRQYeQWiRQ RQ HXPaQ RighWV (ECHR),13 ViQce Whe\ ZeUe beiQg iQdefiQiWel\ held ZiWhRXW 
WUial. IQ WhaW caVe, Whe WheQ HRXVe Rf LRUdV agUeed ZiWh Whe fRUeigQ defeQdaQWV bXW Whe 
VigQificaQce Rf Whe caVe UelaWeV WR Whe facW WhaW Whe AQWi-TeUURUiVP AcW 2001 aSSlied RQl\ WR 
fRUeigQ defeQdaQWV aQd UK defeQdaQWV had UecRXUVe WR dRPeVWic cUiPiQal laZ.  

IQ RWheU aUeaV, PRVW EU SWaWeV haYe a SRlic\ Rf UehabiliWaWiRQ UegaUdiQg cUiPiQal 
VaQcWiRQV fRU ciWi]eQV aQd alieQV alike, PRVW QRWabl\ iQ Whe NRUdic cRXQWUieV, ZhilVW Whe US 
aQd Whe UK cRQceQWUaWe RQ Pa[iPXP iQcaUceUaWiRQV.14 ThiV RbVeUYaWiRQ iV VigQificaQW fRU 
WZR UeaVRQV. The fiUVW iV WhaW dRPeVWic cUiPiQal laZ aQd SRlic\ affecWV hRZ Whe cRXUWV iQ 
WhRVe jXUiVdicWiRQV aSSURach aQd YieZ iQWeUQaWiRQal laZ aQd alieQV iQ WheiU cUiPiQal jXVWice 
V\VWeP. ThiV ZaV PRVW eYideQW iQ caVeV VXch aV Hamdan v Rumsfeld aQd A v Home 
Department, ZheUe WZR diVWiQcWiYe aSSURacheV ZeUe WakeQ. IQ Hamdan v Rumsfeld, alieQ 
cUiPiQalV aUe e[clXded fURP Whe VcRSe Rf iQWeUQaWiRQal laZ aQd hXPaQ UighWV iQ Whe 
APeUicaQ cRQWe[W,15 aQd, iQ Whe caVe Rf Whe UK, Whe UeliaQce RQ hXPaQ UighWV b\ alieQ 
cUiPiQalV aQd WeUURU VXVSecWV affecWV effecWiYe cUiPiQal jXVWice.16  

UQdeU WheVe VceQaUiRV, iQ jXUiVdicWiRQV VXch aV Whe US, ZheUe alieQ WeUURU VXVSecWV 
SRVe a WhUeaW WR QaWiRQal VecXUiW\, iW iV Whe aSSlicable dRPeVWic laZ, VXch aV Whe MiliWaU\ 
OUdeU Rf 2001, WhaW iV UeleYaQW.17 The MiliWaU\ OUdeU Rf 2001 ciUcXPYeQWV Whe Qeed WR aSSl\ 
iQWeUQaWiRQal laZ WR alieQ WeUURU VXVSecWV. AV VXch, Whe US effecWiYel\ aQd legall\ deQieV 
alieQ cUiPiQalV aQd WeUURU VXVSecWV hXPaQ UighWV claiPV RU Whe SRVVibiliW\ Rf VXch claiPV 
deVeUYiQg cUedeQce.18 IQ Whe ZRUdV Rf RQe cRPPeQWaWRU: ¶APeUicaQ cRXUWV aUe giYiQg VhRUW 
VhUifW b\ aQd laUge WR hXPaQ UighWV QRUPV ZheQ Whe\ cRPe iQWR cRQflicW ZiWh QaWiRQal 
VecXUiW\.·19 ThXV, fRU alieQ cUiPiQalV RU WeUURU VXVSecWV faciQg Whe cUiPiQal jXVWice V\VWeP Rf 
Whe USA, UaiViQg hXPaQ UighWV aUgXPeQWV aV a defeQce iV QRW VWUaighWfRUZaUd.  

FiUVWl\, Whe UighWV Rf alieQV aUe, fRU Whe PRVW SaUW, VeeQ aV SaUW Rf Whe bURadeU VcRSe 
Rf ¶hXPaQ fUeedRP·.20 MRUeRYeU, hXPaQ UighWV iQ Whe US cRQWe[W aUe beVW cRQVWUXed aV 
cRQVWiWXWiRQal UighWV.21 IQ WhiV UegaUd, fRU alieQV WR cRQVWUXcW WheiU aUgXPeQWV iQ WeUPV Rf 
ZhaW aUe XQdeUVWRRd aV hXPaQ UighWV iQ EXURSe aQd RWheU SaUWV Rf Whe ZRUld ZRXld be VeeQ 
b\ Whe US cRXUWV aV ¶fadV RU faVhiRQV·,22 RU fRUeigQ PRRdV. HRZeYeU, WhiV dReV QRW PeaQ 
WhaW WhaW US cRXUWV RXWUighW UejecW hXPaQ UighWV aV XQdeUVWRRd iQWeUQaWiRQall\. OQ Whe 
cRQWUaU\, Whe US haV lRQg beeQ Whe chaPSiRQ Rf a QXPbeU Rf iQWeUQaWiRQal hXPaQ UighWV 
iQVWUXPeQWV WhaW haYe had a SURfRXQd effecW iQ EXURSe aQd RWheU SaUWV Rf Whe ZRUld.   

 
13  EXURSeaQ CRQYeQWiRQ RQ HXPaQ RighWV 1950. 
14  FRU ViPilaU YieZV, Vee JRhQ PUaWW aQd AQQa EUikVVRQ, Contrasts in Punishment: An Explanation of Anglophone 

Excess and Nordic Exceptionalism (RRXWledge 2013).  
15  See, fRU e[aPSle, Hamdam v Rumsfeld, 548 US 557 (2006) aQd A v Home Department [2005] UKHL 71.  
16  The UK haV RfWeQ RbjecWed WR SaUWV Rf Whe ECHR aQd UXliQgV fURP Whe ECWHR SeUWaiQiQg WR alieQ cUiPiQalV 

RU YRWiQg UighWV fRU SUiVRQeUV: Vee, fRU e[aPSle, Hirst v UK (No.2) ASS NR 74025/01 (ECWHR, 6 OcWRbeU 
2005). 

17  MiliWaU\ OUdeU Rf 13 NRYePbeU 2001: DeWeQWiRQ, TUeaWPeQW, aQd TUial Rf CeUWaiQ NRQ-CiWi]eQV iQ Whe 
WaU AgaiQVW TeUURUiVP, 3 CFR 919 (2002).   

18  P WaUd, ¶NaWiRQal SecXUiW\ YeUVXV HXPaQ RighWV: AQ EYeQ Pla\iQg Field· (2010) 104 ASIL PURceediQgV 
458, 459.  

19  ibid 461.  
20  Lawrence v Texas, 539 US 588 (2003); ibid.   
21  FRU a diVcXVViRQ RQ Whe PRUaliW\ Rf hXPaQ UighWV iQ APeUica, Vee Michael PeUU\, Human Rights in the 

Constitutional Law of the United States (CUP 2013); FRU aQ aVVeVVPeQW Rf hXPaQ UighWV iQ geQeUal, Vee MaUk 
GRRdale (ed), Human Rights at the Crossroads (OUP 2013); FRU legal aQd RWheU iQVighWV iQWR TXeVWiRQV Rf 
legiWiPac\ aQd hXPaQ UighWV, Vee AQdUeaV FRlleVdal, JRhaQ KaUlVVRQ SchaffeU aQd GeiU UlfVWeiQ, The 
Legitimacy of International Human Rights regime: Legal, Political and Philosophical Perspectives (CUP 2013).  

22  LaZUeQce (Q 20).   
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HRZeYeU, iW iV iPSRUWaQW WR QRWe WhaW Whe liQe beWZeeQ QaWiRQal VecXUiW\ aQd hXPaQ 
UighWV haV becRPe VXch a daQgeURXV ]RQe Rf legal laQdPiQeV WhaW iW iV SRVVible WR XVe ceUWaiQ 
iQVWUXPeQWV iQ VRPe dRPeVWic VeWWiQgV (VXch aV Whe US AlieQ TRUW AcW)23 WR deWecW aQd UaiVe 
hXPaQ UighWV claiPV ZhilVW, RQ Whe RWheU haQd, iW iV SRVVible WR diUecWl\ eQcRXQWeU RWheU 
iQVWUXPeQWV (VXch aV Whe US WaU CUiPeV AcW) WhaW caQ VWUike hXPaQ UighWV claiPV haUd. 
The SUiPaU\ UeaVRQ fRU WhiV iV becaXVe, XQdeU ceUWaiQ ciUcXPVWaQceV, hXPaQ UighWV claiPV 
aUe iQ diUecW cRQflicW ZiWh QaWiRQal VecXUiW\, PeaQiQg WheUe iV a dichRWRP\ WR balaQce 
beWZeeQ WheVe WZR iQWeUeVWV.24 I dR QRW SUeWeQd WhaW I caQ fiQd VXch balaQce iQ WhiV SaSeU. 
RaWheU, I aP aSSURachiQg VRPe VSecific iVVXeV UegaUdiQg hXPaQ UighWV aQd QaWiRQal 
VecXUiW\ iQ RUdeU WR deWeUPiQe Whe VigQificaQce Rf RWheU UeleYaQW legal UegiPeV, SaUWicXlaUl\ 
iQWeUQaWiRQal laZ.  

 
II. CRQIOLFWV DQG WKH EVVHQFH RI NDWLRQDO SHFXULW\ 
IW iV Vafe WR aUgXe WhaW cRQflicWV highlighW Whe iPSRUWaQce Rf QaWiRQal VecXUiW\. The fRUP WhaW 
VXch cRQflicW Pa\ Wake iV aQRWheU PaWWeU.25 FXUWheUPRUe, Whe UiVe iQ aUPed cRQflicWV caQ 
alVR be aWWUibXWed WR QeZ acWRUV Zhich, VRPe VchRlaUV haYe aUgXed, haYe WheiU VRle PRWiYe 
aV Whe eURViRQ Rf Whe SWaWe.26 IQWeUeVWiQgl\, Whe PRdeUQ WUeQd iQ aUPed cRQflicWV VeePV WR 
eiWheU UiVe RU UePaiQ XQVeWWled WhURXgh aWWePSWV aW SeacefXl QegRWiaWiRQ.27  

RegiRQal VkiUPiVheV iQYRlYiQg Whe iQWeUQal VecXUiW\ Rf PiQRU RU failed SWaWeV Pa\ 
QRW SRVe a VecXUiW\ WhUeaW WR SRZeUfXl SWaWeV, XQleVV Whe PiQRU SWaWe haV ZeaSRQV Rf PaVV 
deVWUXcWiRQ aQd WheUe iV a SRVVibiliW\ Rf VXch ZeaSRQV falliQg iQWR Whe ZURQg haQdV. OQ Whe 
RWheU haQd, a ciYil ZaU RU RWheU iQWeUQal cRQflicW iQ a SRZeUfXl SWaWe VXch aV RXVVia Pa\ 
haYe cRQVeTXeQceV be\RQd Whe RXVViaQ bRUdeU aQd Pa\ eYeQ affecW Whe QaWiRQal VecXUiW\ 
Rf Whe US RU Whe ordre public Rf Whe EXURSeaQ UQiRQ. IQ cRPSaUiVRQ, cRQflicWV iQ AfUicaQ 
failed SWaWeV dR QRW QeceVVaUil\ affecW Whe QaWiRQal VecXUiW\ Rf Whe EXURSeaQ UQiRQ RU Whe 
US, bXW RQl\ Whe QaWiRQal VecXUiW\ Rf Whe SWaWeV diUecWl\ iQYRlYed. The cRXQWeUaUgXPeQW iV 
WhaW cRQflicWV iQ failed SWaWeV iQ AfUica affecW Whe QaWiRQal VecXUiW\ Rf Whe US RU Whe EU 
WhURXgh iPPigUaWiRQ SRlicieV, ZheUe geQeURXV UefXgee UXleV caQ UeVXlW iQ lRRShRleV 
allRZiQg WhRVe ZiWh WeUURUiVW PRWiYeV WR fiQd VaQcWXaU\ iQ WeVWeUQ SWaWeV.  

 
23  AlieQ TRUW AcW 28 US CRde � 1350.  
24  See, fRU e[aPSle, LiRUa La]aUXV aQd BeQjaPiQ GRRld, ¶SecXUiW\ aQd HXPaQ RighWV: The SeaUch fRU a 

LaQgXage Rf RecRQciliaWiRQ· iQ BeQjaPiQ GRRld aQd LiRUa La]aUXV (edV), Security and Human Rights (HaUW 
2007); Vee alVR, J PeWPaQ, ¶SecXUiW\ aQd RighWV iQ Whe WaU RQ TeUURU: OQ Whe CRQVWiWXWiYe IQVecXUiW\ Rf 
RXleV· iQ MaVViPR FicheUa aQd JeQV KUePeU (edV), Law and Security in Europe: Reconsidering the Security 
Constitution (IQWeUVeQWia 2013) 129²177, aW 151²160; Vee geQeUall\ HaURld KRh, The National Security 
Constitution: Sharing Power After the Iran-Contra Affair (Yale 1990).  

25  FRU e[aPSle, iQ Whe laWe 1990V a QXPbeU Rf cRQflicWV aURXQd Whe ZRUld WhaW affecWed Whe QaWiRQal VecXUiW\ 
Rf Whe SWaWeV iQYRlYed ZiWh VSill-RYeU effecWV RQ Whe iQWeUQaWiRQal aUeQa ZeUe UagiQg iQ aUeaV VXch aV 
KRVRYR, TajikiVWaQ iQ Whe FRUPeU SRYieW UQiRQ, NRUWheUQ IUelaQd, KaVhPiU RQ Whe IQdiaQ SXb-CRQWiQeQW 
aQd RZaQda, aPRQg PaQ\ RWheU UegiRQV. MRVW Rf WheVe ZeUe deePed aUPed cRQflicWV ZheUe Whe XVe Rf 
fRUce ZaV aQ eVVeQWial SaUW Rf Whe ¶defeQce· aQd WhXV iQYRlYed cXVWRPaU\ UXleV Rf iQWeUQaWiRQal laZ, WheUeb\ 
iQYRlYiQg iQWeUQaWiRQal VecXUiW\ iQ Whe WUadiWiRQal VeQVe, aQd QRW ¶QaWiRQal VecXUiW\· aV WhiV SaSeU adYaQceV; 
Vee, fRU e[aPSle, SIPRI, Armaments, Disarmament and International Security, Yearbook 1999 (OUP 1999); 
Vee geQeUall\ UVWiQa DRlgRSRl aQd JXdiWh GaUdaP (edV), The Challenge of Conflict: International Law 
Responds (MaUWiQXV NijhRff PXbliVheUV 2006).  

26  See AUQaXd BliQ, ¶AUPed GURXSV aQd IQWUa-SWaWe CRQflicWV: The DaZQ Rf a NeZ EUa?· (2011) 93 
IQWeUQaWiRQal ReYieZ Rf Whe Red CURVV 287, 296 (aUgXiQg WhaW hXPaQ UighW, iQ SUiQciSle, haV a lRQg hiVWRU\ 
iQ aUPed cRQflicWV).  

27  See, fRU e[aPSle, SIPRI, Yearbook 2014: Armaments, Disarmament and International Security (OUP 2014); 
SeaQ MRUUiV, ¶BRRk ReYieZ: SWRckhRlP IQWeUQaWiRQal Peace ReVeaUch IQVWiWXWe, SIPRI YeaUbRRk 2014: 
AUPaPeQWV, DiVaUPaPeQW aQd IQWeUQaWiRQal SecXUiW\· (2016) 14 PRliWical SWXdieV ReYieZ 440, diVcXVViQg 
Whe aPRXQW Rf cRQflicWV VeWWled WhURXgh QegRWiaWiRQ iQ 2013.  
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DXUiQg Whe YaUiRXV XSUiViQgV iQ Whe Middle EaVW, cRQYeQieQWl\ QaPed Whe AUab 
SSUiQg, VXch ciYil XQUeVWV iQ SUiQciSle RQl\ e[aceUbaWed VRPe Rf Whe XQdeUl\iQg cRQflicWV 
WhaW SRVed a WhUeaW WR Whe VRYeUeigQW\ Rf WhRVe SWaWeV. SRPe Rf Whe XQdeUl\iQg SURblePV 
ZeUe dUaZQ alRQg eWhQic liQeV, RU cRQceUQed SRliWical RSSRViWiRQ, aQd PaQifeVWed iQ YaUiRXV 
UeYRlXWiRQV VWaUWiQg iQ 2011. ThiV iV PRVW QRWable iQ S\Uia, ZheUe a ciYil ZaU WhUeaWeQed Whe 
XQiW\ Rf Whe SWaWe aQd iQclXded e[WeUQal SWaWeV aV SUR[ieV. ThaW ciYil ZaU haV dUaZQ iQ Whe 
lRQe VXSeUSRZeU, Whe UQiWed SWaWeV, SaUWl\ fRU QaWiRQal VecXUiW\ UeaVRQV aQd SaUWl\ dXe WR 
Whe iQYRlYePeQW Rf Whe eUVWZhile VXSeUSRZeU, Whe RXVViaQ FedeUaWiRQ, fRU UeaVRQV Rf SUide 
aQd WR UeaVVeUW iWV SRZeU.  

DXe WR Whe QXPbeU Rf UefXgeeV WhaW Whe SURlRQged S\UiaQ ciYil ZaU haV geQeUaWed 
aQd WheiU claiPV fRU UefXgee VWaWXV iQ EXURSe, WheUe iV alZa\V Whe cRQceUQ WhaW VRPe UefXgeeV 
Pa\ SRVe a QaWiRQal VecXUiW\ UiVk WR EU MePbeU SWaWeV.28 The EU haV QeYeUWheleVV dealW 
ZiWh UefXgee claiPV ZiWhiQ iWV RbligaWiRQV XQdeU iQWeUQaWiRQal laZ,29 bXW RfWeQ fiQdV iWVelf 
beWZeeQ heaYeQ aQd hell. ThiV iV becaXVe, RQ Whe RQe haQd, fURP a VWUaWegic ecRQRPic SRiQW 
Rf YieZ, Whe VXUge Rf UefXgeeV iQ EXURSe iV a bRRQ WR Whe labRXU fRUce aQd \eW, aW Whe VaPe 
WiPe, WheVe cRXQWUieV haYe WR deal ZiWh Whe gUaYe WhUeaW WR WheiU QaWiRQal VecXUiW\ WhaW VRPe 
Rf WheVe UefXgeeV haYe bURXghW WR WheiU VhRUeV. IQ Whe VWUicWeVW Rf legal VeQVeV, WheVe 
aUgXPeQWV aUe beWWeU cRQVideUed iQ lighW Rf Whe SUiQciSle Rf non-refoulment.30 HRZeYeU, aQ 
e[WeQViYe aQal\ViV WheUeRf iV QRW Whe RbjecW Rf WhiV aUWicle.31   

The iVVXe Rf QaWiRQal VecXUiW\ aQd hXPaQ UighWV iV alVR a fXUWheU cRQceUQ UegaUdiQg 
Whe QeZ W\Se Rf cRQflicW WhaW RccXUV iQ c\beUVSace becaXVe Rf iQWeUQeW cRPPXQicaWiRQ 
WechQRlRgieV. C\beU cRQflicWV,32 ZheWheU iQiWiaWed WhURXgh diVWUibXWed deQial Rf VeUYice 

 
28  See alVR SaUah SiQgeU, Terrorism and Exclusion from Refugee Status in the UK: Asylum Seekers Suspected of 

Serious Criminality (BUill 2015); FRU ViPilaU diVcXVViRQV iQ UelaWiRQ WR Whe US Vee PeWeU MaUgXlieV, 
¶UQceUWaiQ AUUiYalV: IPPigUaWiRQ, TeUURU, aQd DePRcUac\ afWeU SeSWePbeU 11· (2002) 2002 UWah LaZ 
ReYieZ 481; FRU VRPe RWheU geQeUal cRPPeQWaUieV Vee J HX\VPaQV, ¶MigUaQWV aV a SecXUiW\ PURbleP: 
DaQgeUV Rf ´SecUXWi]iQgµ SRcieWal IVVXeV· iQ R MileV aQd D ThUaQhaUdW (edV), Migration and European 
Integration: the Dynamics of Inclusion and Exclusion (PiQWeU PXbliVheUV 1995); SW ChRi aQd I Saleh\aQ, ¶NR 
GRRd Deed GReV UQSXQiVhed: RefXgeeV, HXPaQiWaUiaQ Aid aQd TeUURUiVP· (2013) 30 CRQflicW 
MaQagePeQW aQd Peace ScieQce 53; A SiYaQaQdaQ, ¶Race, TeUURU aQd CiYil SRcieW\· (2006) 47 Race aQd 
ClaVV 1; J HaWch, ¶ReTXiUiQg a Ne[XV WR NaWiRQal SecXUiW\: IPPigUaWiRQ, ´TeUURUiVW AcWiYiWieV,µ aQd 
SWaWXWRU\ RefRUP· (2014) BYU LaZ ReYieZ 697.  

29  See JaPeV HaWhaZa\, The Rights of Refugees under International Law (CUP 2005). 
30  See, fRU e[aPSle, VeURQika FlegaU, ¶VXlQeUabiliW\ aQd Whe PUiQciSle Rf NRQ-RefRXlePeQW iQ Whe EXURSeaQ 

CRXUW Rf HXPaQ RighWV: TRZaUdV aQ IQcUeaVed ScRSe Rf PURWecWiRQ fRU PeUVRQV FleeiQg fURP E[WUePe 
PRYeUW\?· (2016) 8 CRQWePSRUaU\ ReadiQgV iQ LaZ aQd SRcial JXVWice 148; ChUiVWRSheU MichaelVRQ, ¶The 
ReQaiVVaQce Rf NRQ-RefRXlPeQW: The OWhPaQ (AbX QaWada) DeciViRQ Rf Whe EXURSeaQ CRXUW Rf HXPaQ 
RighWV· (2012) 61 IQWeUQaWiRQal aQd CRPSaUaWiYe LaZ QXaUWeUl\ 759.  

31  I PXVW SRiQW RXW WhaW Whe ECWHR addUeVVed Whe SUiQciSle Rf QRQ-UefRXlPeQW iQ a QXPbeU Rf caVeV, VXch aV 
Soering v United Kingdom ASS NR 14038/88 (ECWHR, 7 JXl\ 1989) ZheUe iW cRQfiUPed VWaWe RbligaWiRQV 
SeUWaiQiQg WR e[WUadiWiRQ; fXUWheUPRUe, Whe QRQ-UefRXlPeQW SUiQciSle iV iQclXded iQ a QXPbeU Rf WUeaWieV, 
aQd iQ WhaW UegaUd, Whe Soering CRXUW aUgXed WhaW SURYiViRQV VXch aV AUWicle 3 iQ Whe ECHR cRQWaiQV 
¶iQheUeQW· RbligaWiRQV Rf QRQ-UefRXlPeQW (SaUa 88); IQ aQRWheU caVe, Chahal v UK ASS NR 22414/93 
(ECWHR, 15 NRYePbeU 1996) SaUa 80, Whe CRXUW affiUPed: ¶ZheQeYeU VXbVWaQWial gURXQdV haYe beeQ 
VhRZQ fRU belieYiQg WhaW aQ iQdiYidXal ZRXld face a Ueal UiVk Rf beiQg VXbjecWed WR WUeaWPeQW cRQWUaU\ WR 
AUWicle 3 (aUW. 3) if UePRYed WR aQRWheU SWaWe, Whe UeVSRQVibiliW\ Rf Whe CRQWUacWiQg SWaWe WR VafegXaUd hiP 
RU heU agaiQVW VXch WUeaWPeQW iV eQgaged iQ Whe eYeQW Rf e[SXlViRQ«.).·.   

32  FRU VRPe geQeUal diVcXVViRQ Vee RichaUd ClaUke, ¶ThUeaWV WR U.S. NaWiRQal SecXUiW\: PURSRVed 
PaUWQeUVhiS IQiWiaWiYeV TRZaUdV PUeYeQWiQg TeUURUiVW AWWackV· (2000) 12 DePaXl BXViQeVV LaZ JRXUQal 
33; NaWhaQ SaleV, ¶RegXlaWiQg C\beU-SecXUiW\· (2013) 107 NRUWhZeVWeUQ UQiYeUViW\ LaZ ReYieZ 1503; 
YRUaP DiQVWeiQ, ¶The PUiQciSle Rf DiVWiQcWiRQ aQd C\beU WaU iQ IQWeUQaWiRQal AUPed CRQflicWV· (2012) 
17 JRXUQal Rf CRQflicW aQd SecXUiW\ LaZ 261; AQQegUeW BeQdeU aQd AQdUeZ PRUWeU, ¶EXURSeaQ C\beU 
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(DDRS) aWWackV VXch aV RQ EVWRQia iQ 2007, RU WhURXgh PRUe PRdeUQ aQd VRShiVWicaWed 
PeWhRdV, geQeUall\ cRQVWiWXWe a fRUP Rf ¶aWWack· fRU Whe SXUSRVeV Rf Whe laZ Rf aUPed 
cRQflicW.33 TheUefRUe, XQdeU VXch ciUcXPVWaQceV, hXPaQ UighWV iPSlicaWiRQV alVR ePeUge 
eYeQ if VXch ¶aWWackV· RccXU iQ c\beUVSace.34 FRU iQVWaQce, Whe UighW WR SUiYac\ aV eQXQciaWed 
XQdeU AUWicle 17 Rf Whe IQWeUQaWiRQal CRYeQaQW RQ CiYil aQd PRliWical RighWV (ICCPR) 
fRUPV a diUecW cRUUelaWiRQ WR c\beU cRQflicWV, aV Whe acWiYiWieV Rf a belligeUeQW c\beU eQWiW\ RU 
iQdiYidXal caQ haUP Whe WaUgeWed SeUVRQ aQd WheUefRUe bUeach hiV UighWV XQdeU iQWeUQaWiRQal 
laZ. IQ Whe Delfi Case, Whe ECWHR fRXQd WhaW Whe eTXiYaleQW Rf AUWicle 17 ICCPR ZaV 
bUeached ZheQ aQ EVWRQiaQ iQfRUPaWiRQ iQWeUQeW ViWe caXVed haUP WR a feUU\ RSeUaWRU.35 
TheVe e[aPSleV VhRZ WhaW c\beU cRQflicW iV a fRUP Rf VileQW cRQflicW, aV I SRViWed elVeZheUe,36 
WhaW RXWdiVWaQced CRld WaU eUa cRQflicWV, aQd UeaVVeUWed eVSiRQage aQd deVWUXcWiRQ iQ a 
cRQWePSRUaU\ VeQVe ZiWh deYaVWaWiQg effecWV. The iQWeUQaWiRQal iQiWiaWiYeV WR UeVSRQd WR 
c\beU cRQflicW, VXch aV Whe TalliQQ MaQXal, aUe adPiUable,37 alWhRXgh VXch effRUWV WR VRPe 
e[WeQW aUe iQ YaiQ ZheQ Whe\ deYelRS SUiQciSall\ aV adYeUVaUial WRRlV iQ RUgaQiVaWiRQV VXch 
aV NATO.  

RegaUdleVV Rf ZheUe a cRQflicW RccXUV, ZheWheU iQ c\beUVSace RU RQ Whe WeUUiWRU\ Rf 
VRYeUeigQ SWaWeV, SWaWeV aUe SUeSaUed WR Wake acWiRQV WR defeQd WheiU WeUUiWRU\ RU WeUUiWRUial 
iQfRUPaWiRQ iQfUaVWUXcWXUeV. SWaWeV aUe UeTXiUed WR RbVeUYe iQWeUQaWiRQal hXPaQ UighWV laZ 
ZheQ faciQg VXch cRQflicWV. HRZeYeU, giYeQ WhaW QaWiRQal VecXUiW\ cRQceUQV RfWeQ dUiYe 
SWaWeV WR ¶SURWecW· WhePVelYeV iQ eYeQW Rf aQ ¶aWWack·, iW iV VWill XQcleaU ZheUe hXPaQ UighWV 
laZV aUe aSSlicable iQ Whe eYeQW Rf aQ ¶aWWack· aQd QaWiRQal VecXUiW\ jXVWificaWiRQV aUe RfWeQ 
iQYRked WR VXVSeQd hXPaQ UighWV laZV. ThXV, aUPed cRQflicWV VWill UeTXiUe SeacefXl 
VeWWlePeQW, aQd Whe VeWWlePeQW Rf WheVe cRQflicWV ZRXld be Rf PXWXal beQefiW WR Whe 
iQWeUQaWiRQal cRPPXQiW\, iQ SaUWicXlaU if Whe SWaWeV ZheUe Whe cRQflicWV aUe WakiQg Slace aUe 
cRQVideUed aV VRXUceV Rf a QaWiRQal VecXUiW\ WhUeaW WR RWheU SWaWeV.  

FURP a WheRUeWical SRiQW Rf YieZ, RQe VWXd\ ideQWifieV fRXU cRQceSWV Rf VecXUiW\ WhaW 
aUe iQe[WUicabl\ liQked WR hXPaQ UighWV. AccRUdiQg WR YaQ KePSeQ, ¶iQWeUQaWiRQal VecXUiW\ 
WhURXgh hXPaQ UighWV SURWecWiRQ b\ SWaWeV·,38 ¶QegaWiYe iQdiYidXal VecXUiW\ agaiQVW Whe 
SWaWe·,39 ¶VecXUiW\ aV jXVWificaWiRQ WR liPiW hXPaQ UighWV·40 aQd ¶SRViWiYe SWaWe RbligaWiRQ WR 
RffeU VecXUiW\ WR iQdiYidXalV·41 aUe all SaUW Rf a cRPSle[ V\VWeP WhaW liQkV hXPaQ UighWV WR 
VecXUiW\. YeW, deVSiWe WhiV SRViWiYe UelaWiRQ beWZeeQ hXPaQ aQd VecXUiW\ QRUPV, YaQ 
KePSeQ cRQclXdeV WhaW ¶iQWeUQaWiRQal hXPaQ UighWV laZ RffeUV QeiWheU aQ XQeTXiYRcal QRU 
a cleaU SeUVSecWiYe RQ VecXUiW\.·42 ThiV fiQdiQg iV iPSRUWaQW becaXVe Whe iQWeUQaWiRQal legal 

 
SecXUiW\ ZiWhiQ a GlRbal MXlWiVWakehRldeU SWUXcWXUe· (2013) 18 EXURSeaQ FRUeigQ AffaiUV ReYieZ 155; 
TiWiUiga RePXV, ¶C\beU-AWWackV aQd IQWeUQaWiRQal LaZ Rf AUPed CRQflicWV: A JXV Ad BellXP PeUVSecWiYe· 
(2013) 8 JRXUQal Rf IQWeUQaWiRQal CRPPeUcial LaZ aQd TechQRlRg\ 179.  

33  See alVR DiQVWeiQ (Q 32) 264.  
34  See HeUbeUW LiQ, ¶C\beU CRQflicW aQd IQWeUQaWiRQal HXPaQiWaUiaQ LaZ· (2012) 94 IQWeUQaWiRQal ReYieZ 

Rf Whe Red CURVV 515.  
35  Delfi As v Estonia ASS NR 64569/09 (ECWHR, 16 JXQe 2015). 
36  See P SeaQ MRUUiV, ¶iSS\: IQWeUQaWiRQal SileQW CRQflicWV, C\beU WaUfaUe aQd DeYelRSPeQWV iQ 

IQWeUQaWiRQal DiSlRPaWic LaZ· (WRUkiQg PaSeU, 2012) (RQ file ZiWh aXWhRU).  
37  See, fRU e[aPSle, LiaQQe JM BReU, ¶ReVWaWiQg Whe LaV aV iW IV: OQ Whe TalliQQ MaQXal aQd Whe UVe Rf 

FRUce iQ C\beUVSace· (2013) 5 APVWeUdaP LaZ FRUXP 4. 
38  YaQ KePSeQ (Q 8) 3. 
39  ibid 9. 
40  ibid 13.  
41  ibid 16.  
42  YaQ KePSeQ (Q 8).  
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V\VWeP, iQclXdiQg iQWeUQaWiRQal hXPaQ UighWV laZ, haV lRQg chaPSiRQed hXPaQ UighWV aV 
Whe PRVW SUiYileged aQd Vafe cRQceSW fRU Whe YXlQeUable aQd VWaWeleVV iQ iQWeUQaWiRQal laZ.  

YeW, aW Whe VaPe WiPe, iQWeUQaWiRQal QRUPV UeYeal WhaW Whe iQWeUQaWiRQal hXPaQ 
UighWV V\VWeP Rf UXleV deSeQdV RQ hRZ Whe\ iQWeUacW ZiWh Whe QaWiRQal UXleV Rf SWaWeV, aQd 
ZheWheU WhRVe hXPaQ UighWV UXleV cRQWUaYeQe RU iQWeUfeUe ZiWh Whe adPiQiVWUaWiRQ Rf jXVWice 
aQd QaWiRQal VecXUiW\.43 AQRWheU aUgXPeQW WhaW YaQ KePSeQ deYelRSV iV Whe idea Rf Seace 
aV a UeVXlW Rf cRQflicW, Zhich iQYRlYeV hXPaQ UighWV Seace WheRU\, ZheUeb\ RQ VRPe 
RccaViRQV ¶VecXUiW\ beWZeeQ SWaWeV haV iQcUeaViQgl\ cRPe WR deSeQd RQ VecXUiW\ ZiWhiQ 
WhRVe SWaWeV.·44 FRU Whe SXUSRVeV Rf WhiV VecWiRQ Rf WhiV SaSeU, WhiV RbVeUYaWiRQ iV acWXall\ 
SaUW Rf Whe eVVeQce Rf cRQflicW aQd QaWiRQal VecXUiW\. IQ RWheU ZRUdV, aQd aV YaQ KePSeQ 
alVR SRViWV, dXe WR Whe cRPSle[iW\ Rf iQWeUQal cRQflicW, hXPaQ UighWV bUeacheV (aW Whe 
QaWiRQal leYel) aUe RfWeQ Whe URRW caXVe Rf, RU caQ diUecWl\ WUiggeU, cRQflicW.45 ThXV, if Whe 
hXPaQ UighWV (RU cRQVWiWXWiRQal RU SRliWical UighWV aW Whe QaWiRQal leYel) Rf ciWi]eQV aUe QRW 
XSheld b\ Whe SWaWe, VXch SWaWeV caQ SlXQge iQWR iQWeUQal cRQflicW aV a UeVXlW Rf WhRVe 
bUeacheV.  

IQ a QXPbeU Rf SWaWeV ZheUe iQWeUQal cRQflicWV haYe WakeQ Slace, RU aUe VWill RQgRiQg, 
iW iV eaVil\ dedXcible WhaW VXch cRQflicWV RccXU becaXVe Rf UeSUeVViRQ b\ a UegiPe RU RWheU 
V\VWePaWic deSUiYaWiRQ Rf hXPaQ UighWV. The UeVSRQVe aW Whe iQWeUQaWiRQal leYel iV a call fRU 
Whe UeVSecW Rf iQWeUQaWiRQal hXPaQ UighWV laZ aQd ViPilaU RbligaWiRQV iQ Whe iQWeUQaWiRQal 
legal V\VWeP. The Qe[W VecWiRQ addUeVVeV VXch RbligaWiRQV.  

 
III. IQWHUQDWLRQDO HXPDQ RLJKWV OEOLJDWLRQV: LLQN WR NDWLRQDO SHFXULW\ 
The iQWeUQaWiRQal hXPaQ UighWV V\VWeP iV a legal PiQefield, dRWWed ZiWh YaUiRXV legal 
iQVWUXPeQWV aQd UegXlaWiRQV Zhich, iQ RQe VeQVe, SURYide Whe SRVVibiliW\ WR iQcRUSRUaWe a 
YaVW aUUa\ Rf cRQceSWV iQWR Whe hXPaQ UighWV QaUUaWiYe.46 ThXV, liQkiQg iQWeUQaWiRQal hXPaQ 
UighWV WR QaWiRQal VecXUiW\ iV QRW faU-feWched. VaQ KePSeQ fRXQd WhaW WheUe iV QR Ueal liQkage 
beWZeeQ iQWeUQaWiRQal hXPaQ UighWV aQd VecXUiW\,47 bXW RQe caQ TXeVWiRQ ZheWheU WhiV iV 
Ueall\ Whe caVe aQd ZhaW Whe e[acW QaWXUe Rf iQWeUQaWiRQal hXPaQ UighWV RbligaWiRQV iV iQ 
UelaWiRQ WR QaWiRQal VecXUiW\. TheUe aUe QR aQVZeUV WR WheVe TXeVWiRQV, aQd WhiV VecWiRQ 
PeUel\ aWWePSWV WR e[WUaSRlaWe XSRQ VRPe Rf WheVe iQWUicacieV.  

The cXUUeQW iQWeUQaWiRQal legal UegiPe RQ hXPaQ UighWV iV a cRQVeTXeQce Rf Whe 
SecRQd WRUld WaU. ThXV, Whe ChaUWeU Rf Whe UQiWed NaWiRQV (UN ChaUWeU),48 Whe UQiYeUVal 
DeclaUaWiRQ Rf HXPaQ RighWV (UDHR),49 Whe IQWeUQaWiRQal CRYeQaQW RQ CiYil aQd PRliWical 
RighWV (ICCPR)50 aQd Whe IQWeUQaWiRQal CRYeQaQW RQ EcRQRPic, SRcial, aQd CXlWXUal 

 
43  ibid 22 QRWiQg: ¶iQ RUdeU WR be able WR RSeUaWe aQ adeTXaWe cUiPiQal jXVWice V\VWeP aQd RWheU VecXUiW\ 

PeaVXUeV, aXWhRUiWieV PXVW ² XQdeU VSecific cRQdiWiRQV aQd if QeceVVaU\ ² haYe Whe SRVVibiliW\ WR iQfUiQge 
VRPe hXPaQ UighWV.·.  

44  ibid 5; Vee alVR, GeUd ObeUleiWQeU, Human Rights in Armed Conflict: Law, Practice and Policy (CUP 2015).  
45  YaQ KePSeQ (Q 8) 5. 
46  SRPe haYe SURSRVed WhaW Whe UelaWiRQVhiS beWZeeQ Whe Pedia aQd Whe laZ haV a beQeficial iPSacW RQ 

VRcieW\, Vee DaQiel JR\ce, ¶HXPaQ RighWV aQd Whe MediaWi]aWiRQ Rf IQWeUQaWiRQal LaZ· (2010) 23 LeideQ 
JRXUQal Rf IQWeUQaWiRQal LaZ 507.  

47  YaQ KePSeQ (Q 8).  
48  ChaUWeU Rf Whe UQiWed NaWiRQV (adRSWed 26 JXQe 1945, eQWeUed iQWR fRUce 24 OcWRbeU 1945) 1 UNTS XVI; 

fRU cRPPeQWaU\, Vee Ale[ PeWUeQkR, ¶The HXPaQ RighWV PURYiViRQV Rf Whe UQiWed NaWiRQV ChaUWeU· (1979) 
9 MaQiWRba LaZ JRXUQal 53; BaUdR FaVVbeQdeU, The United Nations Charter as the Constitution of the 
International Community (MaUWiQXV NijhRff 2009).   

49  UNGA ReV 217A (III) (10 DecePbeU 1948) UN DRc A/810.  
50  IQWeUQaWiRQal CRYeQaQW RQ CiYil aQd PRliWical RighWV (adRSWed 16 DecePbeU 1966, eQWeUed iQWR fRUce 23 

MaUch 1976) 999 UNTS 171. 
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RighWV (ICESR)51 ZeUe deVigQed WR SURYide Whe QeceVVaU\ legal aYeQXeV fRU Whe SURWecWiRQ 
Rf EXURSeaQV ZhR eQdXUed PXch VXffeUiQg dXUiQg Whe cRQflicW.52  

The 1945 UN ChaUWeU ZaV Whe fiUVW iQWeUQaWiRQal legal iQVWUXPeQW WR SURPRWe 
PRdeUQ iQWeUQaWiRQal hXPaQ UighWV. FURP Whe SeUVSecWiYe Rf Whe UN ChaUWeU, fXQdaPeQWal 
UighWV aQd fUeedRPV ZeUe deVigQed aV SaUW Rf Whe gUaQd baUgaiQ WhaW UeVXlWed iQ Whe 
eVWabliVhPeQW Rf Whe UN aQd bURXghW iQ Whe ¶QeZ iQWeUQaWiRQal laZ Rf hXPaQ UighWV.·.53 
HRZeYeU, iW iV Whe UDHR WhaW iV Whe acWXal blXeSUiQW Rf Whe PRdeUQ iQWeUQaWiRQal hXPaQ 
UighWV legal V\VWeP aQd VRPe aUgXe WhaW eYeQ Whe UDHR haV a lRQg aQd cRPSlicaWed 
hiVWRU\, gRiQg aV faU back aV Whe APeUicaQ aQd FUeQch ReYRlXWiRQV.54 

OXWVide Whe debaWe RQ Whe acWXal RUigiQV Rf Whe UDHR, iW iV acceSWed aV RQe Whe 
cXUUeQW QRUPaWiYe SillaUV Rf iQWeUQaWiRQal hXPaQ UighWV laZ aQd, aV VXch, WheUe aUe liQkageV 
beWZeeQ WhaW dRcXPeQW aQd QaWiRQal VecXUiW\ aV I haYe bURadl\ cRQceiYed iW WR be iQ WhiV 
SaSeU. FURP WhiV aUgXPeQW, iW fRllRZV WhaW Whe iQWeUVecWiRQ Rf hXPaQ UighWV ZiWh RWheU 
UegiPeV iQYRlYeV VRPe fRUP Rf SWaWe SUacWice. HeQce, a SWaWe Pa\ haYe VSecial iQWeUeVWV iQ 
QaWiRQal VecXUiW\ aV a UegiPe aQd cUeaWe cXVWRPaU\ RbligaWiRQV. SWaWe SUacWice iV Whe 
PechaQical deYice WhaW giYeV UiVe WR cXVWRPaU\ iQWeUQaWiRQal laZ aQd, WheUefRUe, acWV RU 
VWaWePeQWV (VXch aV WhRVe RQ QaWiRQal VecXUiW\ VWUaWegieV) Zhich allRZV fRU iQfeUeQceV WR be 
Pade UegaUdiQg SWaWe belief RQ iQWeUQaWiRQal laZ.·55 ThXV, Whe iQWeUacWiRQ Rf QaWiRQal 
VecXUiW\ VWUaWegieV ZiWh hXPaQ UighWV lieV iQ Whe facW WhaW QaWiRQal VecXUiW\ VWUaWegieV aUe a 
fRUP Rf SWaWe SUacWice aQd WheUefRUe SaUW Rf Whe SURceVV WhaW geQeUaWeV cXVWRPaU\ 
iQWeUQaWiRQal laZ.   

Of cRXUVe, RQe cRXld iQWeUSUeW UefeUeQceV iQ Whe SUeaPble Rf Whe UDHR aV 
UefeUeQceV WR VecXUiW\, VXch aV ¶UecRXUVe, aV a laVW UeVRUW, WR UebelliRQ agaiQVW W\UaQQ\ aQd 
RSSUeVViRQ.·56 HRZeYeU, WheVe caQ alVR be YieZed aV a deVcUiSWiRQ Rf Whe iQWeUQal chaRV Rf 
SWaWeV, ZheUeb\ SWaWe adPiQiVWUaWRUV (dicWaWRUV/leadeUV) RSSRVed WheiU RZQ SeRSle, aQd 
heQce QRW a QaWiRQal VecXUiW\ iVVXe iQ Whe WUadiWiRQal VeQVe. The UDHR ZaV adRSWed iQ 
1948 ZheQ Whe VWaWe Rf affaiUV ZaV QRW e[acWl\ URV\. The ZaU ZaV VWill fUeVh iQ Whe PePRU\ 
Rf PaQ\ SeRSle aQd Whe YicWRUV ZeUe cRQceUQed ZiWh hRZ hXPaQ UighWV YiRlaWiRQV iQ SWaWeV 

 
51  IQWeUQaWiRQal CRYeQaQW RQ EcRQRPic, SRcial aQd CXlWXUal RighWV (adRSWed 16 DecePbeU 1966, eQWeUed 

iQWR fRUce 3 JaQXaU\ 1976) 993 UNTS 3; AlWhRXgh Whe ICESCR iV cRQVideUed SaUW Rf Whe faPil\ Rf hXPaQ 
UighWV WUeaWieV, iW iV PRUe deVigQed aV a hXPaQ VecXUiW\ chaUWeU, addUeVViQg Whe ecRQRPic aQd VRcial aVSecWV 
Rf hXPaQ VecXUiW\. FXUWheUPRUe, Whe ICESCR iV, iQ VRPe UeVSecWV, a SURWpgp Rf iWV PXch RldeU VibliQg, Whe 
EXURSeaQ SRcial ChaUWeU Rf 1961.  

52  See, fRU e[aPSle, PaPela BalliQgeU, ¶EQWaQgled RU ´E[clXdedµ HiVWRUieV, DiVSlacePeQW, NaWiRQal 
RefXgeeV, aQd ReSaWUiaWiRQ afWeU Whe SecRQd WRUld WaU· (2012) 25 JRXUQal Rf RefXgee SWXdieV 366; PR 
GhaQdhi, ¶The UQiYeUVal DeclaUaWiRQ Rf HXPaQ RighWV aW FifW\ YeaUV: IWV OUigiQV, SigQificaQce aQd 
IPSacW· (1998) 41 GeUPaQ YeaUbRRk Rf IQWeUQaWiRQal LaZ 206; DeQQiV GallagheU, ¶The EYRlXWiRQ Rf Whe 
IQWeUQaWiRQal RefXgee S\VWeP· (1989) 23 IQWeUQaWiRQal MigUaWiRQ ReYieZ 579; JaPeV CaUliQ, ¶SigQificaQW 
RefXgee CUiVeV SiQce WRUld WaU II aQd Whe ReVSRQVe Rf Whe IQWeUQaWiRQal CRPPXQiW\· (1982) 3 MichigaQ 
JRXUQal Rf IQWeUQaWiRQal LaZ 3, 6 (QRWiQg WhaW ¶Whe fRcXV Rf iQWeUQaWiRQal aWWeQWiRQ RQ Whe UefXgee SURbleP 
iQ Whe eaUl\ aQd Pid-1950V UePaiQed iQ EXURSe·).  

53  LRXiV HeQkiQ, The Rights of Man Today (WeVWYieZ PUeVV 1978) 94; See alVR, ChaUWeU Rf Whe UQiWed NaWiRQV 
(adRSWed 26 JXQe 1945, eQWeUed iQWR fRUce 24 OcWRbeU 1945) 1 UNTS XVI, PUeaPble.  

54  OQ WhiV SRiQW, Vee geQeUall\ PaPela SlRWWe aQd Miia MaUika HalPe-TXRPiVaaUi, Revisiting the Origins of 
Human Rights (CUP 2015); Vee alVR ChUiVWiaQ ReXV-SPiW, Individual Rights and the Making of the International 
System (CUP 2013).  

55  Michael AkehXUVW, ¶CXVWRP aV a SRXUce Rf IQWeUQaWiRQal LaZ· (1975) 47 BYBIL 1, 10.  
56  UDHR (Q 49) 3Ud PUeaPble.  
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cRXld deVWabiliVe WhRVe SWaWeV· QaWiRQal VecXUiW\ aQd Whe effecW Rf VXch deVWabiliVaWiRQ RQ Whe 
ZideU iQWeUQaWiRQal cRPPXQiW\.57  

CRQVciRXV Rf WhiV, Whe UDHR SURclaiPV fURP Whe RXWVeW: ¶ZheUeaV diVUegaUd aQd 
cRQWePSW fRU hXPaQ UighWV haYe UeVXlWed iQ baUbaURXV acWV Zhich haYe RXWUaged Whe 
cRQVcieQce Rf PaQkiQd·58 aV a diUecW UefeUeQce WR hXPaQ UighWV YiRlaWiRQV WhaW ZeUe Zell 
ZiWhiQ Whe QaWiRQal laZV Rf SWaWeV. Na]i GeUPaQ\ ZaV SeUhaSV Whe ideal e[aPSle Rf WhiV 
VceQaUiR, ZheUeb\ Whe SWaWe WUaPSled RQ Whe UighWV Rf iWV RZQ ciWi]eQV (PRVWl\ iQ UelaWiRQ WR 
JeZV aQd RWheU PiQRUiW\ gURXSV).59 The SURbleP ZaV WhaW SWaWeV cRXld QRW iQWeUYeQe per se 
iQ Whe affaiUV Rf aQRWheU SWaWe.  

The UDHR iWVelf haV RWheU e[aPSleV WhaW caQ be VeeQ aV UefeUeQceV WR QaWiRQal 
VecXUiW\. FRU iQVWaQce, iQ AUWicle 3, a cleaU liQk WR QaWiRQal VecXUiW\ iV eVWabliVhed. AUWicle 3 
SURYideV WhaW ¶eYeU\RQe haV Whe UighW WR life, libeUW\ aQd VecXUiW\ Rf SeUVRQ.·60 The laWWeU SaUW 
Rf AUWicle 3 cRQfiUPV WhaW ¶VecXUiW\ Rf SeUVRQ· UefeUV WR ¶Whe UighW Rf beiQg SURWecWed agaiQVW 
ceUWaiQ iQWeQViYe iQWeUfeUeQceV fURP Whe SWaWe.·61 IQ RWheU ZRUdV, AUWicle 3 Rf Whe UDHR iV 
cRQceUQed ZiWh SURWecWiQg Whe UighWV Rf iQdiYidXalV fURP SWaWe VSRQVRUed QaWiRQal VecXUiW\ 
RbjecWiYeV WhaW affecW Whe hXPaQ UighWV Rf Whe iQdiYidXal.  

TakeQ liWeUall\, ZhaW WhiV PeaQV iV WhaW SWaWeV RXghW WR eQVXUe WhaW, aV a SaUW Rf WheiU 
iQWeUQal QaWiRQal VecXUiW\ SRlic\, Whe VecXUiW\ Rf WheiU ciWi]eQV iV Zell SURWecWed ZheQ Whe 
bURad aQd YagXe SRlic\ RbjecWiYeV Rf QaWiRQal VecXUiW\ aUe iPSlePeQWed. The alWeUQaWiYe 
ZRXld be WhaW iQWeUQal chaRV ZRXld SUeYail aQd WheUefRUe deVWabiliVe QaWiRQal VecXUiW\. 
AUWicle 3 VhRXld alVR be VeeQ iQ UelaWiRQ WR AUWicle 5 aQd AUWicle 9 Rf Whe UDHR, Zhich 
cRYeU, iQ AUWicle 5, WRUWXUe aQd iQhXPaQ aQd degUadiQg WUeaWPeQW RU SXQiVhPeQW aQd, iQ 
AUWicle 9, aUbiWUaU\ aUUeVW RU deWeQWiRQ. TRgeWheU, WheVe SURYiViRQV Rf Whe UDHR cUeaWe a 
WUiad Rf liQkV beWZeeQ QaWiRQal VecXUiW\ aQd hXPaQ UighWV Zhich aUe, iQ a VeQVe, Whe YeU\ 
VaPe aVSecWV iQ cRQWePSRUaU\ hXPaQ UighWV diVcRXUVe WhaW SURYRke TXeVWiRQV RQ QaWiRQal 
VecXUiW\.  

PeUhaSV Whe VWURQgeVW liQkage Whe UDHR cUeaWeV beWZeeQ hXPaQ UighWV aQd 
QaWiRQal VecXUiW\ iV WhaW, aV Whe gUaQd daPe Rf Whe iQWeUQaWiRQal hXPaQ UighWV V\VWeP, PRVW 
RWheU UegiRQal aQd QaWiRQal hXPaQ UighWV UXleV adRSWed RU XVed Whe PRdel Rf Whe UDHR.62 

 
57  The acWXal RUigiQV Rf PRdeUQ hXPaQ UighWV laZ PXVW alZa\V be XQdeUVWRRd aV EXURSeaQ iQ WhaW Whe\ ZeUe 

cUeaWed WR deal ZiWh WUagic eYeQWV iQ EXURSe aQd RXW Rf cRQceUQ fRU Whe EXURSeaQ SeRSle, WR VWaQd agaiQVW 
RSSUeVViRQ, baUbaUiVP aQd SRliWical RSSUeVViRQ. NeYeUWheleVV, aV aQ iQVWUXPeQW WhaW aSSlieV WR all SeRSleV 
Rf Whe ZRUld, RYeU Whe \eaUV YaUiRXV SWaWeV haYe Pade XVe Rf Whe laQgXage aQd aVSiUaWiRQV Rf Whe UDHR 
ZiWhiQ Whe bURadeU fUaPeZRUk Rf iQWeUQaWiRQal laZ, eVSeciall\ UegaUdiQg Whe iVVXe Rf UighWV. FRU 
ShilRVRShical RbVeUYaWiRQ RQ UighWV Vee, fRU e[aPSle, AliVRQ KeVb\, The Right to Have Rights: Citizenship, 
Humanity, and International Law (OUP 2012); JRcheQ YRQ BeUQVWRUff, ¶The ChaQgiQg FRUWXQeV Rf Whe 
UQiYeUVal DeclaUaWiRQ Rf HXPaQ RighWV: GeQeViV aQd S\PbRlic DiPeQViRQV Rf Whe TXUQ WR RighWV iQ 
IQWeUQaWiRQal LaZ· (2008) 19 EXURSeaQ JRXUQal Rf IQWeUQaWiRQal LaZ 903.   

58  UDHR (Q 49) 2Qd PUeaPble.  
59  See, hRZeYeU, JaQ-OlRf SXQdell, ¶The DeVWUXcWiRQ Rf DePRcUac\ aQd CiYil RighWV iQ GeUPaQ\ 1933· iQ 

PeWeU WahlgUeQ (ed), Human Rights: Limitations and Proliferation (SWRckhRlP 2010) 243²268.  
60  UDHR (Q 49) AUWicle 3.  
61  See L RehRf, ¶AUWicle 3· iQ AVbjRUQ Eide eW al (edV), The Universal Declaration of Human Rights: A 

Commentary (ScaQdiQaYiaQ UQiYeUViW\ PUeVV 1992) 73.  
62  See, fRU e[aPSle, CRQYeQWiRQ fRU Whe PURWecWiRQ Rf HXPaQ RighWV aQd FXQdaPeQWal FUeedRPV 

(EXURSeaQ CRQYeQWiRQ RQ HXPaQ RighWV, aV aPeQded) (ECHR); APeUicaQ CRQYeQWiRQ RQ HXPaQ 
RighWV (ACHR) (adRSWed 22 NRYePbeU 1969, eQWeUed iQWR fRUce 18 JXl\ 1978) 1144 UNTS 123; AfUicaQ 
ChaUWeU RQ HXPaQ aQd PeRSleV· RighWV (adRSWed 27 JXQe 1981, eQWeUed iQWR fRUce 21 OcWRbeU 1986) 
(1982) 21 ILM 58 (AfUicaQ ChaUWeU); Whe cRXUW V\VWePV fRU WheVe UegiRQal hXPaQ UighWV WUeaWieV iQWeUSUeW 
aQd SURYide gXidaQce; Whe ECHR haV a cRXUW V\VWeP WhaW iV able WR iQWeUSUeW aQd SURYide gXidaQce RQ Whe 
fXQdaPeQWal fUeedRPV WhaW aUe SURYided fRU iQ Whe ECHR, AUWicle 8 iQ SaUWicXlaU haV a diUecW cRQQecWiRQ 
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The EXURSeaQ CRQYeQWiRQ RQ HXPaQ RighWV aQd FXQdaPeQWal FUeedRPV63 aQd Whe UK 
HXPaQ RighWV AcW 199864 aUe SURPiQeQW e[aPSleV, Whe laWWeU beiQg aQ iQVWUXPeQW WhaW 
legall\ biQdV a SWaWe WR iQWeUQaWiRQal WUeaWieV RQ hXPaQ UighWV WhaW fRllRZ Whe aVSiUaWiRQV 
VeW RXW iQ Whe UDHR.  

The ICCPR iV RQe Rf Whe PajRU biQdiQg iQWeUQaWiRQal legal iQVWUXPeQWV RQ hXPaQ 
UighWV Zhich iV, iQ RQe VeQVe, a diUecW deVceQdaQW Rf Whe UDHR. EchRiQg AUWicle 12 Rf Whe 
UDHR, Whe ICCPR SURYideV, iQ AUWicle 17, fRU Whe SURWecWiRQ Rf SUiYac\, faPil\, hRPe aQd 
cRUUeVSRQdeQce.65 HRZeYeU, AUWicle 12 Rf Whe ICCPR e[SliciWl\ PeQWiRQV QaWiRQal VecXUiW\ 
aV a VXbjecW PaWWeU Rf hXPaQ UighWV. AccRUdiQg WR WhiV SURYiViRQ, iQdiYidXal fUeedRPV 
VhRXld QRW be cXUWailed XQleVV a QaWiRQal VecXUiW\ PeaVXUe WR SURWecW WheP iV UeTXiUed: 
¶[hXPaQ] UighWV Vhall QRW be VXbjecW WR aQ\ UeVWUicWiRQV e[ceSW WhRVe Zhich aUe SURYided b\ 
laZ, aUe QeceVVaU\ WR SURWecW QaWiRQal VecXUiW\, SXblic RUdeU (ordre public)...·.66 SiPilaUl\, 
AUWicleV 13, 14, 19, 21, aQd 22 UeiQfRUce e[ceSWiRQV WR hXPaQ UighWV RQ Whe gURXQd Rf 
QaWiRQal VecXUiW\.67  

The ZRUdiQg XVed iQ AUWicle 12 UegaUdiQg Whe SeUPiVVible SXUSRVeV fRU iQWeUfeUeQce 
iQ hXPaQ UighWV SURWecWiRQ cRQQRWeV WZR leYelV Rf e[ceSWiRQ: a lRZ-leYel e[ceSWiRQ baVed 
RQ SXblic RUdeU aQd a high-leYel e[ceSWiRQ baVed RQ QaWiRQal VecXUiW\. ThXV, Whe lRZ-leYel 
e[ceSWiRQ iQ Whe ICCPR cRQceiYabl\ iQYRlYeV iQWeUQal WhUeaWV WR Whe SWaWe, aQd/RU WhUeaWV 
SRVed b\ iQdiYidXalV. IQ VXch iQVWaQceV, Whe fUeedRPV Rf iQdiYidXalV Pa\ be VXVSeQded RU 
deQied RQ ceUWaiQ gURXQdV. AQ e[aPSle Rf a lRZ-leYel e[ceSWiRQ cRXld Whe SRVWiQg Rf aQ 
aUP\ iQ Whe iQWeUQal bRUdeUV Rf a SWaWe WR helS PiWigaWe WhUeaWV VXch aV illegal iPPigUaWiRQ. 
HRZeYeU, RQe caQ aUgXe WhaW iW iV XS WR Whe dRPeVWic cUiPiQal jXVWice V\VWeP WR SURSeUl\ 
UeVSRQd WR Whe lRZ-leYel e[ceSWiRQ WhaW AUWicle 12 Rf Whe ICCPR adYRcaWeV.  

OQ Whe RWheU haQd, Whe high-leYel e[ceSWiRQ WhaW I iQWeUSUeW AUWicle 12 Rf Whe ICPR 
aV adYRcaWiQg ZRXld SeUhaSV iQYRlYe e[WeUQal WhUeaWV WR Whe SWaWe, VXch aV ZaU, PiliWaU\ 
WhUeaWV,68 RU eYeQ c\beU-aWWackV, aQd WheUefRUe ZRXld SRVe a QaWiRQal VecXUiW\ SURbleP. IQ 

 
WR QaWiRQal VecXUiW\ cRQceUQV; Vee caVeV VXch aV Rotaru v Romania ASS QR 28341/95 (ECWHR, 4 Ma\ 2000) 
ECHR 192.  

63  ECHR (Q 62).  
64  HXPaQ RighWV AcW (1998). 
65  The ICCPR iQ geQeUal e[SaQdV Whe UighWV WhaW aUe iQ AUWicleV 1²21 Rf Whe UDHR. SRPe ICCPR caVeV 

iQclXde: Celepli v Sweden, CRPPXQicaWiRQ NR.456/1991, UN DRc CCPR/C/51/D/456/1991 (1994); 
Karker v France, CRPPXQicaWiRQ NR.833/1998, UN DRc CCPR/C/70/D/833/1998 (2000).  

66  ICCPR (Q 26) aUWicle 12(3); iQ geQeUal, AUWicle 12 Rf Whe ICCPR UefeUV WR fUeedRP Rf PRYePeQW, aQd 
AUWicle 12(3) RQl\ QRWeV WhaW liPiWaWiRQV WR WhiV UighW Pa\ be SXW iQ Slace; iQ Whe GeQeUal CRPPeQWV 
SURYided b\ Whe HXPaQ RighWV CRPPiWWee RQ Whe ICCPR, iW QRWeV iQ SaUagUaSh 11 WhaW AUWicle 12(3) 
¶aXWhRUiVeV Whe SWaWe WR UeVWUicW WheVe UighWV RQl\ WR SURWecW QaWiRQal VecXUiW\, SXblic RUdeU (ordre public)· 
aQd WR be SeUPiVVible, ¶UeVWUicWiRQV PXVW be SURYided b\ laZ, PXVW be QeceVVaU\ iQ a dePRcUaWic VRcieW\.· 
ReSURdXced iQ SaUah JRVeSh, JeQQ\ SchXlW] aQd MeliVVa CaVWaQ, The International Covenant on Civil and 
Political Rights: Cases, Material·s, and Commentary (2Qd edQ, OUP 2004) 361.  

67  ICCPR (Q 26) AUWicle 12(3); Vee alVR, M\UiaP FeiQbeUg, ¶IQWeUQaWiRQal CRXQWeUWeUURUiVP ² NaWiRQal 
SecXUiW\ aQd HXPaQ RighWV ² CRQflicWV Rf NRUPV RU CheckV aQd BalaQceV· (2015) 19 IQWeUQaWiRQal 
JRXUQal Rf HXPaQ RighWV 388; Ale[aQdeU OUakhelaVhYili, ¶The EXURSeaQ CRQYeQWiRQ RQ HXPaQ RighWV 
aQd IQWeUQaWiRQal PXblic OUdeU· (2003) 5 CaPbUidge YeaUbRRk Rf EXURSeaQ Legal SWXdieV 237; Vee alVR, 
JaQ OVWeU, ¶PXblic PRlic\ aQd HXPaQ RighWV· (2015) 11 JRXUQal Rf PUiYaWe IQWeUQaWiRQal LaZ 542 
(diVcXVViQg hXPaQ UighWV iQ Whe SXblic SRlic\ SeUVSecWiYe aV RSSRVe WR Whe ¶SXblic RUdeU· aSSURach WhaW 
caQ be liQked WR QaWiRQal VecXUiW\, aV I aP aUgXiQg).  

68  OQ WhiV SRiQW, Vee alVR MaQfUed NRZak, U.N. Covenant on Civil and Political Rights: CCPR Commentary 
(Kehl: EQgel PXbliVhiQg 1993) 212; fRU geQeUal cRPPeQWaU\, Vee JRVeSh (Q 35); MaUkXV SchPidW, 
¶ReVeUYaWiRQV WR UQiWed NaWiRQV HXPaQ RighWV TUeaWieV ² Whe CaVe Rf Whe TZR CRYeQaQWV· iQ J GaUdQeU, 
Human Rights as General Norms and a State·s Right to Opt Out: reservations and Objections to Human Rights 
Conventions (LRQdRQ: BIICL 1997) 20.  
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a VceQaUiR VXch aV WhiV, iW iV fRU RWheU bUaQcheV Rf iQWeUQaWiRQal laZ WR UeVSRQd. TheQ agaiQ, 
RWheU VXch bUaQcheV Rf iQWeUQaWiRQal laZ ZRXld QRW be able WR deWeUPiQe Whe RbligaWiRQV Rf 
Whe ICCPR iQ UelaWiRQ WR e[WeUQal WhUeaWV WhaW SRVe a SURbleP WR hXPaQ UighWV baVed RQ 
QaWiRQal VecXUiW\.  

IW iV WheVe e[ceSWiRQV WR hXPaQ UighWV iQ iQWeUQaWiRQal legal iQVWUXPeQWV VXch aV Whe 
ICCPR Zhich haYe acWXall\ SURYided fRU Whe diUecW liQkage beWZeeQ Whe SRlic\ aQd legal 
RbjecWiYeV Rf WheVe WZR fXQdaPeQWal fXQcWiRQV Rf Whe SWaWe. The SWaWe PXVW, RQ Whe RQe 
haQd, eQVXUe WhaW baVic fUeedRPV aQd UighWV aUe gXaUaQWeed aQd WhaW iWV ciWi]eQV caQ eQjR\ 
VXch UighWV.69 The SWaWe, hRZeYeU, iV iQ a SRViWiRQ WR deWeUPiQe Whe liPiWV Rf WhRVe UighWV, aV 
lRQg aV WhRVe liPiWV aUe jXVWified XViQg Whe laQgXage Rf QaWiRQal VecXUiW\.70 ThiV iV ZheUe Whe 
cRPSle[iW\ Rf Whe iQWeUacWiRQV beWZeeQ hXPaQ UighWV aQd QaWiRQal VecXUiW\ QRUPV becRPeV 
challeQgiQg, aV iQWeUQaWiRQal laZ WheQ iQWeUacWV ZiWh dRPeVWic laZ.  

MRUeRYeU, RQe caQQRW deQ\ Whe facW WhaW Whe e[ceSWiRQV iQ iQWeUQaWiRQal hXPaQ 
UighWV iQVWUXPeQWV aUe alVR a UeflecWiRQ Rf Whe bURadeU cRUSXV Rf iQWeUQaWiRQal laZ, ZheUe 
YaU\iQg aSSURacheV aQd iQWeUSUeWaWiRQV RfWeQ cUeaWe Whe RSeUaWiQg VSace fRU QaWiRQal 
VecXUiW\ ZiWhiQ Whe UealP Rf iQWeUQaWiRQal laZ. IQ eVVeQce, QaWiRQal VecXUiW\ giYeV UiVe WR 
gUe\ ]RQeV iQ iQWeUQaWiRQal laZ, aQd iQWeUQaWiRQal laZ, iQ WXUQ, faciliWaWeV hRZ Whe QRUPV 
Rf QaWiRQal VecXUiW\ fXQcWiRQ aV a PeaQV Rf eQfRUciQg Whe VRYeUeigQW\ Rf Whe SWaWe.71 

FXUWheUPRUe, giYeQ WhaW iW iV dRPeVWic laZ WhaW, RQ PRVW RccaViRQV, iPSlePeQWV 
iQWeUQaWiRQal laZ, RQe caQ haUdl\ igQRUe Whe SRliWical UaPificaWiRQV Rf WUaQVSlaQWiQg 
iQWeUQaWiRQal QRUPV RQWR dRPeVWic V\VWePV, eVSeciall\ if WheUe aUe cRQceUQV abRXW WheiU 
iPSlicaWiRQV RU PRWiYeV. ThXV, a claVh Rf Whe PRUal aQd SRliWical RbjecWiYeV Rf iQWeUQaWiRQal 
QRUPV aQd dRPeVWic SRlic\ QRUPV caQ lead WR dRPeVWic QRUPV gaiQiQg Whe XSSeU haQd.72  

FXUWheUPRUe, iQ Whe caVe Rf hXPaQ UighWV aW Whe dRPeVWic leYel, hXPaQ UighWV QRUPV 
UelaWe WR Whe cUiPiQal jXVWice V\VWeP,73 ZhRVe SUiPaU\ RbjecWiYe iV Whe PaiQWeQaQce Rf laZ 

 
69  See, fRU e[aPSle, JeUeP\ WaldURQ, ¶SecXUiW\ aQd LibeUW\: The IPage Rf BalaQce· (2003) 11 JRXUQal Rf 

PRliWical PhilRVRSh\ 181.  
70  See JRVeSh ZaQd, ¶AUWicle 15 Rf Whe EXURSeaQ CRQYeQWiRQ RQ HXPaQ RighWV aQd Whe NRWiRQ Rf SWaWe Rf 

EPeUgeQc\· (2014) 5 JRXUQal Rf Whe FacXlW\ Rf LaZ Rf IQRX UQiYeUViW\ 159; LC GUeeQ, ¶DeURgaWiRQ Rf 
HXPaQ RighWV iQ EPeUgeQc\ SiWXaWiRQV· (1978) 16 CaQadiaQ YeaUbRRk Rf IQWeUQaWiRQal LaZ 82; ScRWW 
SheeUaQ, ¶RecRQceSWXaliViQg SWaWeV Rf EPeUgeQc\ XQdeU IQWeUQaWiRQal HXPaQ RighWV LaZ: TheRU\, Legal 
DRcWUiQeV aQd PRliWicV· (2013) 34 MichigaQ JRXUQal Rf IQWeUQaWiRQal LaZ 491; MRhaPed El Zeid\, ¶The 
ECHR aQd SWaWeV Rf EPeUgeQc\: AUWicleV 15-A DRPeVWic PRZeU Rf DeURgaWiRQ fURP HXPaQ RighWV 
ObligaWiRQV· (2002) 11 MichigaQ SWaWe UQiYeUViW\ DeWURiW CRllege Rf LaZ JRXUQal Rf IQWeUQaWiRQal LaZ 
261.  

71  See HaQQeV SchlRePaQQ aQd SWefaQ OhlhRff, ¶´CRQVWiWXWiRQali]aWiRQµ aQd DiVSXWe SeWWlePeQW iQ Whe 
WTO: NaWiRQal SecXUiW\ aV aQ IVVXe Rf CRPSeWeQce· (1999) 93 APeUicaQ JRXUQal Rf IQWeUQaWiRQal LaZ 
424, 426: ¶WheUeYeU iQWeUQaWiRQal laZ iV cUeaWed, Whe iVVXe Rf QaWiRQal VecXUiW\ giYeV UiVe WR VRPe VRUW Rf 
lRRShRle, RfWeQ iQ Whe fRUP Rf aQ e[SliciW QaWiRQal VecXUiW\ e[ceSWiRQ. «AV lRQg aV Whe QRWiRQ Rf 
VRYeUeigQW\ e[eUWV SRZeU ZiWhiQ WhiV eYRlYiQg V\VWeP, QaWiRQal VecXUiW\ Zill be aQ elePeQW Rf, aV aQ 
e[ceSWiRQ WR, Whe aSSlicable iQWeUQaWiRQal laZ.·.  

72  See geQeUall\, NaRPi RRhW-AUUia]a, ¶JXVW a ´BXbbleµ? PeUVSecWiYeV RQ Whe EQfRUcePeQW Rf IQWeUQaWiRQal 
CUiPiQal LaZ b\ NaWiRQal CRXUWV· (2013) 11 JRXUQal Rf IQWeUQaWiRQal CUiPiQal JXVWice 537; HiVaVhi 
OZada, ¶PURblePV Rf IQWeUacWiRQ BeWZeeQ Whe IQWeUQaWiRQal aQd DRPeVWic Legal OUdeUV· (2014) 5 AViaQ 
JRXUQal Rf IQWeUQaWiRQal LaZ 246.  

73  See geQeUall\, JRhQ AQdUeZV, Human Rights in Criminal Procedure: A Comparative Study (MaUWiQXV NijhRff 
1982); AQdUeZ AVhZRUWh, Human Rights, Serious Crime and Criminal Procedure (LRQdRQ: SZeeW aQd 
Ma[Zell 2002).  
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aQd RUdeU. HRZeYeU, Whe WUeQd WRZaUdV Whe cRQdiWiRQaliVaWiRQ Rf hXPaQ UighWV haV iQ VRPe 
Za\V e[clXded cUiPiQal laZ fURP diUecW cRQflicW ZiWh cRQVWiWXWiRQV.74  

IQ Whe ECHR, aV aPeQded b\ PURWRcRl 15,75 Zhich iV SeUhaSV Whe PRVW XbiTXiWRXV 
Rf Whe deVceQdaQWV Rf Whe UDHR, WheUe aUe fRXU UefeUeQceV WR QaWiRQal VecXUiW\ (iQ AUWicleV 
6(1), 8(2), 10(2) aQd 11(2)), laUgel\ UeiQfRUciQg Whe RUigiQal We[W Rf Whe ECHR Rf 1950. IQ 
WeUPV Rf e[SUeVV liPiWaWiRQV RQ hXPaQ UighWV, RQl\ RQe SURYiViRQ Rf Whe ECHR, AUWicle 
9(2), PeQWiRQV WhaW liPiWaWiRQV Pa\ be Slaced RQ fUeedRP Rf WhRXghW, cRQVcieQce aQd 
UeligiRQ: ¶FUeedRP WR PaQifeVW RQe·V UeligiRQ RU beliefV Vhall be VXbjecW RQl\ WR VXch 
liPiWaWiRQV aV aUe SUeVcUibed b\ laZ aQd aUe QeceVVaU\ iQ a dePRcUaWic VRcieW\ iQ Whe 
iQWeUeVWV Rf SXblic VafeW\, fRU Whe SURWecWiRQ Rf SXblic RUdeU, healWh RU PRUalV, RU fRU Whe 
SURWecWiRQ Rf Whe UighWV aQd fUeedRPV Rf RWheUV.· IQWeUeVWiQgl\, WhiV SURYiViRQ dReV QRW 
iQclXde Whe WeUP ¶QaWiRQal VecXUiW\·. RaWheU, a lRQgeU liVW Rf UelaWed PaWWeUV, Zhich aUe YagXe 
eQRXgh WR be iQWeUSUeWed aV iQclXdiQg QaWiRQal VecXUiW\, ZeUe liVWed alRQgVide Whe clRVe all\ 
WR QaWiRQal VecXUiW\: public order. TheUefRUe, iQ RQe VeQVe, Whe SUacWiciQg Rf UeligiRQ caQ SRVe 
a QaWiRQal VecXUiW\ WhUeaW XQdeU Whe ECHR iQ Whe VaPe Za\ WhaW deWeQWiRQ iV SeUPiVVible if 
iW iV WR SUeYeQW Whe VSUead Rf iQfecWiRXV diVeaVeV aQd SURWecW SXblic healWh.76 

 
I9. NDWLRQDO SHFXULW\, HXPDQ RLJKWV DQG IQWHUQDWLRQDO LDZ: A FRUZDUG 
DQG CULWLFDO OXWORRN 
AQ\ diVcXVViRQ RQ hXPaQ UighWV aQd Whe VWaWe Rf iQWeUQaWiRQal laZ iV RfWeQ VhURXded iQ 
VRPe fRUP Rf ageQda-VeWWiQg. TheUe iV geQeUall\ Velf-iQWeUeVW, PRUal, SRliWical aQd RWheU 
iQWeUeVWV behiQd Whe hXPaQ UighWV QaUUaWiYe. ThXV, a SaSeU VXch aV WhiV PXVW eVcaSe Whe 
(QRUPaWiYe) ageQda-VeWWiQg Rf Whe hXPaQ UighWV diVcRXUVe ZiWh VRPe fRUP Rf Uadical 
deSaUWXUe fURP cUiWiTXe RU WheRUeWical SURSRViWiRQV.  

HRZeYeU, WhaW WRR Zill SURPSW Whe UeadeU WR TXeVWiRQ P\ ageQda. IQ WUXWh, WheUe iV 
QR ageQda; UaWheU, I aP aWWePSWiQg WR SXW iQWR SeUVSecWiYe Whe QRUPaWiYe aQd dRcWUiQal 
fXQcWiRQV Rf Whe hXPaQ UighWV diVcRXUVe iQ iQWeUQaWiRQal laZ ZiWh VRPe cUiWical 
RbVeUYaWiRQV. MRUeRYeU, WheVe RbVeUYaWiRQV aUe fURP Whe SRiQW Rf YieZ Rf QaWiRQal VecXUiW\. 
If WheUe VhRXld eYeU haYe beeQ a diffeUeQW ageQda RQ P\ SaUW, iW iV SeUhaSV a VceSWical 
lRaWhiQg Rf Whe SRliWicV Rf Whe iQWeUQaWiRQal hXPaQ UighWV PRYePeQW Zhich, if I Pa\ bRUURZ 
DaYid KeQQed\·V Wake, iV a SaUW Rf Whe SURbleP,77 aQd Whe Qeed fRU chaQge acURVV Whe eQWiUe 
iQWeUQaWiRQal hXPaQ UighWV UegiPe, bRWh iQ a legal aQd SRliWical VeQVe.  

HRZeYeU, aV aQ acadePic SaSeU, SeUhaSV iW iV VafeU WR UeVRUW WR diSlRPaWic aQd 
cXQQiQg WheRUeWical SeUVSecWiYeV, hRZeYeU faU-feWched VRPe Pa\ VeeP. HRZeYeU, WheUeiQ 
lieV aQRWheU SURbleP: WheRUeWical SURSRViWiRQV RU cUiWical RbVeUYaWiRQV caQ haUdl\ achieYe 
PXch iQ WeUPV Rf SUacWical VRlXWiRQV. IQ WhiV UegaUd, I fiQd iW PRUe SUXdeQW WR eQdRUVe a 
VWaWiVW lRgic Rf hXPaQ UighWV SXW fRUZaUd decadeV agR b\ RichaUd Falk.78  

 
74  FRU VRPe diVcXVViRQ Vee, fRU e[aPSle, ReWW LXdZiRkRZVki, ¶CRQVWiWiRQali]aWiRQ Rf HXPaQ RighWV iQ PRVW-

SRYieW SWaWeV aQd LaWiQ APeUica: A CRPSaUaWiYe AQal\ViV· (2004) 33 GeRUgia JRXUQal Rf IQWeUQaWiRQal 
aQd CRPSaUaWiYe LaZ 1.  

75  PURWRcRl 15 ZaV adRSWed iQ JXQe 2013 aQd SURYideV fRU, aPRQg RWheU WhiQgV, Whe PaUgiQ Rf aSSUeciaWiRQ 
SUiQciSle; fRU diVcXVViRQ, Vee NikRlaV VRgiaW]iV, ¶WheQ ´RefRUPµ MeeWV ´JXdicial ReVWUaiQWµ: PURWRcRl 
15 APeQdiQg Whe EXURSeaQ CRQYeQWiRQ RQ HXPaQ RighWV· (2015) 66 NILQ 127.  

76  Enhorn v Sweden ASS NR 56529/00 (ECWHR, 25 JaQXaU\ 2005). 
77  OQ WhiV, Vee DaYid WilliaP KeQQed\, ¶The IQWeUQaWiRQal HXPaQ RighWV MRYePeQW ² PaUW Rf Whe 

PURbleP?· (2002) 15 HaUYaUd JRXUQal HXPaQ RighWV 1011.  
78  RichaUd Falk, Human Rights and State Sovereignty (NeZ YRUk: HRlPeV aQd MeieU PXbliVhiQg 1981) - Whe 

chaSWeU ¶TheRUeWical FRXQdaWiRQV Rf HXPaQ RighWV· ZaV UeSXbliVhed iQ RichaUd PieUUe ClaXde aQd BXUQV 
WeVWRQ, Human Rights in the World Community (UQiYeUViW\ Rf PeQQV\lYaQia PUeVV 1989) 29²41 aQd iW iV 
WhiV YeUViRQ I Uel\ RQ WR iQWeUSUeW Falk.  
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Falk SURYideV iQ hiV bRRk a VWUXcWXUal fRUPaWiRQ Rf hXPaQ UighWV iQ ZRUld SRliWicV 
aQd QRW SXUel\ legal cRQVWUXcWV. TR WhiV eQd, Falk aUgXeV WhaW WheUe Vi[ W\SeV Rf lRgicV, RU 
WheRUeWical YieZV, WhaW Pake XS hXPaQ UighWV: VWaWiVW, hegePRQial, QaWXUaliVW, 
VXSUaQaWXUaliVW, WUaQVQaWiRQal, aQd SRSXliVW, aQd WhaW WheVe lRgicV UeflecW Whe QRUPaWiYe 
aVSiUaWiRQ aQd SRliWical cRQVWUaiQWV Rf SWaWeV iQ iQWeUQaWiRQal legal UelaWiRQV. FRU P\ 
SXUSRVe, Whe fRcXV RQ SWaWe VRYeUeigQW\ iV RQe Rf Whe highlighWV Rf Whe bRRk aQd, iQ a 
SURYRcaWiYe chaSWeU, FalkV deliQeaWeV VRPe Rf Whe haUd SRliWical UealiWieV Rf SWaWe 
VRYeUeigQW\ iQ Whe ZRUld RUdeU, Zhich iQ WXUQ affecWV hRZ hXPaQ UighWV aUe iPSlePeQWed. 
ThiV VWaWiVW aSSURach WR hXPaQ UighWV, accRUdiQg WR Falk, iQ VRPe Za\V iQhibiWV Whe SURSeU 
fXQcWiRQiQg Rf Whe SWaWe RU aW leaVW iV iQcRPSaWible ZiWh hRZ SWaWeV RSeUaWe, ViQce hXPaQ 
UighWV eQcURach XSRQ SWaWe VRYeUeigQW\. AlWhRXgh FalkV· ZRUk aSSeaUed dXUiQg Whe CRld 
WaU, iW VWill haV VRPe UeleYaQce, aW leaVW iQ UelaWiRQ WR Whe Za\ I aP fUaPiQg hXPaQ UighWV 
aQd QaWiRQal VecXUiW\ iQ WhiV aUWicle. IQ WhiV UegaUd, iQWeUQaWiRQal QRUPV VXch aV hXPaQ 
UighWV fiW iQWR a glRbal SaUadigP RQl\ ZheQ a ¶SaUWicXlaU gRYeUQPeQW VR agUeed.·79 
FXUWheUPRUe, ¶Whe VWaWiVW PaWUi[ Rf SRliWical life alVR PeaQV WhaW Whe PRVW VXbVWaQWial 
cRQWUibXWiRQV WR Whe Ueali]aWiRQ Rf hXPaQ UighWV aUiVe fURP Whe iQWeUQal d\QaPicV Rf 
dRPeVWic SRliWicV.·80 IQ RWheU ZRUdV, WhURXgh Falk·V cRPPeQWV, RQe caQ RbVeUYe WhaW SWaWeV 
aUe PRWiYaWed b\ WheiU RZQ iQWeUQal VelfiVh deViUe fRU SRZeU aQd aUe QRW geQXiQel\ 
cRPPiWWed WR glRbal hXPaQ UighWV QRUPV.  

OQe Za\ Rf iQWeUSUeWiQg WhiV aUgXPeQW iV WhaW SWaWeV dR eQgage ZiWh glRbal QRUPV 
Rf hXPaQ UighWV bXW dR VR half-heaUWedl\: ZiWh RQe fRRW iQ aQd RQe fRRW RXW. MRUeRYeU, 
eYeQ ZheQ SWaWeV eQgage ZiWh glRbal hXPaQ UighWV QRUPV WhURXgh WUeaWieV, Whe\ RfWeQ fall 
back RQ Whe PRVW diSlRPaWic aQd legall\ cXQQiQg Za\ WR UeflecW WheiU SaUWial cRPPiWPeQWV 
WR glRbal hXPaQ UighWV QRUPV: liPiWaWiRQV aQd UeVWUicWiRQV baVed RQ QaWiRQal VecXUiW\.81  

IQ chRRViQg Whe VWaWiVW lRgic, RU WheRUeWical YieZ Rf hXPaQ UighWV, I aP iQ a SRViWiRQ 
WR Uelabel iW aV a hXPaQ UighW b\ Whe SWaWe WR QaWiRQal VecXUiW\ XQdeU Whe clRak Rf 
DZRUkiQiaQ laQgXage. TheVe SeUVSecWiYeV, I SRViW, RffeU VRPe Rf Whe beVW hRSeV fRU 
balaQciQg QaWiRQal VecXUiW\ aQd hXPaQ UighWV iQ iQWeUQaWiRQal laZ.  

 
A. TKH TKUHDW RI HXPDQ RLJKWV: A RLJKW WR NDWLRQDO SHFXULW\? 
ShRXld SWaWeV be VXbjecW WR a (hXPaQ) UighW WR QaWiRQal VecXUiW\? OU, WakeQ iQ cRQWe[W, 
VhRXld SWaWeV haYe a UighW WR QaWiRQal VecXUiW\ b\ aUgXiQg WhaW hXPaQ UighWV fRUP SaUW Rf 
WhaW UighW ZheQ Whe iQdiYidXal cRQceUQed bUeached WheiU RZQ hXPaQ UighWV? SeeQ aQRWheU 
Za\, aQd WakiQg KeQQed\V· YieZ iQWR cRQVideUaWiRQ, I aUgXe iQ WhiV VecWiRQ Rf Whe aUWicle 
WhaW hXPaQ UighWV aUe a WhUeaW WR QaWiRQal VecXUiW\.  

AlWhRXgh, iQ geQeUal, VRYeUeigQ SWaWeV eQacW legiVlaWiRQ aV SaUW Rf WheiU WeUUiWRUial 
aQd VRYeUeigQ fXQcWiRQ, Whe aUgXPeQW VhRXld QRW be VeeQ aV VXch: WhaW iV, SWaWeV caQ eQacW 
aQ\ legiVlaWiRQ Whe\ ZaQW ZiWhRXW Whe UeTXiUePeQW WR dR VR aV a fRUP Rf a UighW, bXW aV WheiU 
SUeURgaWiYe. RaWheU, Whe aUgXPeQW VhRXld be WhaW SWaWeV eQacW legiVlaWiRQ iQ lighW Rf hXPaQ 
UighWV laZV aV a UighW ZiWhiQ WhaW SaUadigP. The UeaVRQ fRU WhiV iV becaXVe QaWiRQal VecXUiW\ 
aQd hXPaQ UighWV aUe fXQdaPeQWall\ diffeUeQW QRUPV ZhRVe ideRlRgieV cRQWiQXe WR claVh 

 
79  ibid 30.  
80  ibid 31.  
81  ThiV iV baVed RQ Whe aUgXPeQW WhaW hXPaQ UighWV WUeaWieV VXch aV Whe ECHR iQ AUWicle 15 allRZV SWaWeV WR 

deURgaWe fURP hXPaQ UighWV RbligaWiRQV, aQd caVeV VXch aV Lawless v Ireland iQ Zhich Whe cRXUW cRQfiUPed 
deURgaWiRQV baVed RQ ¶ePeUgeQc\ ViWXaWiRQV· LaZleVV Y IUelaQd (NR 1) (1960) 1 EHRR 1 SaUa 28; fRU 
geQeUal diVcXVViRQV RQ UeVeUYaWiRQV WR hXPaQ UighWV WUeaWieV Vee, fRU e[aPSle, MaVViPR CRccia, 
¶ReVeUYaWiRQV WR MXlWilaWeUal TUeaWieV RQ HXPaQ RighWV· (1985) 15 CalifRUQia WeVWeUQ IQWeUQaWiRQal LaZ 
JRXUQal 1; EUic NeXPa\eU, ¶QXalified RaWificaWiRQ: E[SlaiQiQg ReVeUYaWiRQV WR IQWeUQaWiRQal HXPaQ 
RighWV TUeaWieV· (2007) 36 JRXUQal Rf Legal SWXdieV 397.  
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aQd aQ\ fRUP Rf cRPSURPiVe UeTXiUeV RQe UegiPe giYiQg iQWR Whe RWheU b\ XViQg Whe QRUPV 
(aQd Whe lRgicV) Rf Whe RWheU UegiPe.  

ThXV, QaWiRQal VecXUiW\ VhRXld XVe Whe UegiPe aQd laQgXage Rf hXPaQ UighWV aV a 
right WR QaWiRQal VecXUiW\, RU Whe hXPaQ UighWV UegiPe VhRXld XVe Whe laQgXage Rf QaWiRQal 
VecXUiW\ aV a right WR hXPaQ UighWV. IW iV Whe fRUPeU WhaW I aP adYRcaWiQg. TheUe iV PRUe 
UeVRQaQce iQ WhiV aUgXPeQW cRPSaUed WR Whe laWWeU, giYeQ WhaW Whe hXPaQ UighWV WhaW 
iQdiYidXalV eQjR\, WR SaUaShUaVe DZRUkiQ, caQ RQl\ be UeVWUicWed b\ RWheU hXPaQ UighWV,82 
QRW b\ QaWiRQal VecXUiW\.  

The WZR UegiPeV, QaWiRQal VecXUiW\ aQd hXPaQ UighWV, RffeU diffeUeQW fRUPV Rf 
SURWecWiRQ. The UegiPe Rf QaWiRQal VecXUiW\ aUgXabl\ RffeUV SURWecWiRQ fRU Whe SWaWe, aQd Whe 
UegiPe Rf hXPaQ UighWV SURWecWV iQdiYidXal libeUWieV. NaWXUall\, cRQVideUiQg WheVe WZR 
UegiPeV aQd WheiU RbjecWiYeV iV alZa\V a balaQciQg acW. ThXV, ZheWheU iW iV aQ ¶ePeUgeQc\ 
ViWXaWiRQ· RU RWheU fRUP Rf SXblic RUdeU cRQceUQ, QaWiRQal VecXUiW\ iQYRlYeV Whe fXll SRZeU 
Rf Whe SWaWe WR UeVWUicW iQdiYidXal libeUW\ eYeQ iQ Seace WiPe. OQ Whe RWheU haQd, hXPaQ 
UighWV dXUiQg SeaceWiPe aUe XVXall\ UeVWUicWed if Whe SWaWe iQYRkeV a QaWiRQal VecXUiW\ iVVXe. 
ThXV, iQ VRPe DZRUkiQiaQ VeQVe, QaWiRQal VecXUiW\ iQWeUeVWV Zill alZa\V UeVXlW iQ Whe 
iQdiYidXal UighWV laWeU beiQg WUXQcaWed iQ Whe QaPe Rf QaWiRQal VecXUiW\.83 TakiQg DZRUkiQ 
VeUiRXVl\, WheUefRUe, VXggeVWV WhaW Whe UighWV WhaW iQdiYidXalV eQjR\ XQdeU Whe UXbUic Rf 
cRQVWiWXWiRQal aQd hXPaQ UighWV aUe RQl\ SXW iQ Slace WR cUeaWe a VRcial illXViRQ iQ Zhich 
Whe iQdiYidXal caQ RSeUaWe ZiWh Whe belief WhaW WheiU UighWV aUe gUeaWeU WhaQ WhRVe Rf Whe SWaWe.  

IQ RQe VeQVe, DZRUkiQ·V aUgXPeQWV VXSSRUW Whe YieZ WhaW SWaWeV VhRXld aSSl\ Whe 
UegiPe aQd laQgXage Rf hXPaQ UighWV WR Whe cRQceSW Rf a UighW WR QaWiRQal VecXUiW\. ThXV, 
iQ a DZRUkiQiaQ VeQVe, aQd XQdeU e[WUePe ciUcXPVWaQceV, ¶if Whe UighW ZeUe VR defiQed, Whe 
cRVW WR VRcieW\ ZRXld QRW ViPSl\ be iQcUePeQWal, bXW ZRXld be Rf a degUee faU be\RQd Whe 
cRVW Said WR gUaQW Whe RUigiQal UighW, a degUee gUeaW eQRXgh WR jXVWif\ ZhaWeYeU aVVaXlW RQ 
digQiW\ RU eTXaliW\ PighW be iQYRlYed.·84 WheQ WhiV YieZ iQ WakeQ iQWR accRXQW, SWaWeV Pa\ 
Uel\ RQ WheiU UighW WR QaWiRQal VecXUiW\ aV a UighW Rf Whe SWaWe, b\ eQgagiQg Whe laQgXage Rf 
hXPaQ UighWV.  

The SWaWe UighW WR QaWiRQal VecXUiW\ iV a VWURQg UighW,85 aV RSSRVed WR a Zeak UighW. 
FRU iQVWaQce, aV VhRZQ iQ Whe ICCPR aQd RWheU UegiRQal deUiYaWiYeV VXch aV Whe ECHR, 
WheUe aUe SURYiViRQV, VXch aV AUWicle 8 ECHR, WhaW allRZ fRU hXPaQ UighWV WR giYe Za\ WR 
QaWiRQal VecXUiW\ e[ceSWiRQV. OQ VRPe RccaViRQV, Whe EXURSeaQ CRXUW Rf HXPaQ RighWV 
haV ackQRZledged Whe SUecedeQce Rf QaWiRQal VecXUiW\, VXch aV iQ UelaWiRQ WR SWaWe VecUeWV 
aQd liPiWV WR hXPaQ UighWV claiPV. FRU iQVWaQce, iQ Moiseyev v Russia,86 Whe cRXUW cRQcedeV 
WhaW QaWiRQal VecXUiW\ cRQVideUaWiRQV, XQdeU ceUWaiQ ciUcXPVWaQceV, caQ liPiW SURcedXUal 
UeVWUicWiRQV (iQ hXPaQ UighWV claiPV) iQ caVeV ZheUe SWaWe VecUeWV aUe iQYRlYed. IW iV QRW RfWeQ 
WhaW QaWiRQal VecXUiW\ UeVWUicWiRQV aUe iQYRked iQ Whe ECWHR. TheQ agaiQ, faced ZiWh Whe 
UealiW\ Rf QaWiRQal VecXUiW\, eYeQ if iW cRQceUQV aQ e[WeUQal SWaWe VXch aV RXVVia, Whe ECWHR 
giYeV Za\ WR UealiVP. IQ Whe US, iQ 1981, Whe US SXSUePe CRXUW VeePed WR haYe Whe SeUfecW 
aQVZeU fRU iVVXeV RQ QaWiRQal VecXUiW\: ¶PaWWeUV iQWiPaWel\ UelaWed WR TXeVWiRQV Rf fRUeigQ 

 
82  RRQald DZRUkiQ, Taking Rights Seriously (DXckZRUWh 1977) 200; Vee, hRZeYeU, ChUiVWRSheU McCUXddeQ, 

¶A CRPPRQ LaZ RQ HXPaQ RighWV? TUaQVQaWiRQal JXdicial CRQYeUVaWiRQV RQ CRQVWiWXWiRQal RighWV· 
(2000) 20 O[fRUd JRXUQal Rf Legal SWXdieV 499.  

83  DZRUkiQ (Q 82) 200 QRWiQg: ¶alWhRXgh gUeaW VRcial cRVW iV ZaUUaQWed WR SURWecW Whe RUigiQal UighW, WhiV 
SaUWicXlaU cRVW iV QRW QeceVVaU\·.  

84  ibid.  
85  OQ Whe QRWiRQ Rf VWURQg UighWV, Vee AVhZRUWh (Q 73) 76.  
86  Moiseyev v Russia ASS QR 62936/00 (ECWHR, 9 OcWRbeU 2008). 
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SRlic\ aQd QaWiRQal VecXUiW\ aUe UaUel\ SURSeU VXbjecWV fRU jXdicial iQWeUYeQWiRQ·.87 HRZeYeU, 
WhaW iV Whe QR lRQgeU Whe ViWXaWiRQ iQ Whe SRVW-9/11 ZRUld.  

 
B. SWDWLVW LRJLF DQG WKH RLJKW WR RHVWULFW HXPDQ RLJKWV 
BaVed RQ Whe VWaWiVW aUgXPeQW WhaW Falk adYaQceV, aQd ZheQ VeeQ iQ Whe lighW Rf Whe bURadeU 
SRliWicV Rf iQWeUQaWiRQal laZ, VRYeUeigQ SWaWeV, QR PaWWeU Whe ciUcXPVWaQceV, eQjR\ Whe UighW 
WR legiVlaWe, eYeQ WR Pake legiVlaWiRQ WhaW UeVWUicWV hXPaQ UighWV. ThXV, Whe VWaWiVW lRgic 
VhRZV WhaW SWaWeV eQgage iQ RUgaQiVed h\SRcUiV\ ZheQ iW cRPeV WR iQWeUQaWiRQal hXPaQ 
UighWV RbligaWiRQV WhaW Whe\ ZilliQgl\ VigQ,88 bXW eQfRUce RQl\ iQ Za\V WhaW aUe beQeficial WR 
Whe SWaWe. ThiV RbVeUYaWiRQ iV QRW abRXW XQdePRcUaWic SWaWeV, VXch aV Whe DePRcUaWic 
PeRSleV· ReSXblic Rf KRUea, bXW iV UaWheU abRXW SWaWeV iQ Whe WeVW WhaW Wake Whe PRUal high 
gURXQd ZheQ iW cRPeV WR hXPaQ UighWV.  

ReVWUicWiQg hXPaQ UighWV iQ Whe QaPe Rf QaWiRQal VecXUiW\ (RU iWV clRVe all\, ordre 
public) dReV QRW PeaQ WhaW a SWaWe iV XQdePRcUaWic RU aXWhRUiWaUiaQ. IW ViPSl\ PeaQV WhaW 
UeVWUicWiRQV RQ hXPaQ UighWV iQ facW, ZheQ WePSRUaU\ RU dRQe iQ Whe QaPe Rf QaWiRQal 
VecXUiW\, Pake iW haUdeU WR SURWecW WhRVe YeU\ VaPe hXPaQ UighWV. HRZeYeU, b\ dRiQg VR, 
SWaWeV Vee WhePVelYeV aV defending hXPaQ UighWV ² VafegXaUdiQg Whe SWaWe fURP e[WeUQal aQd 
iQWeUQal WhUeaWV. IQdiYidXalV aQd QRQ-SWaWe acWRUV caQQRW defeQd hXPaQ UighWs RQ behalf Rf 
Whe SWaWe. SWaWeV defeQd their hXPaQ UighWV, Yia UeVWUicWiRQV, iQ WheiU RZQ iQWeUeVWV fURP 
e[WeUQal WhUeaWV WhaW caQ SRVe VeYeUe haUP WR QaWiRQal VecXUiW\, VXch aV Whe WhUeaW Rf ZaU RU 
eQgagePeQW iQ cRQflicW, iQclXdiQg cRQflicWV WhaW RccXU iQ c\beUVSace.  

AQRWheU PRUWal eQeP\ fURP Zhich SWaWeV defeQd hXPaQ UighWV WhURXgh iPSRViQg 
UeVWUicWiRQV iV Whe iQWeUQal WhUeaW WR QaWiRQal VecXUiW\ SRVed b\ iQWeUQal acWRUV Rf Whe hXPaQ 
UighWV V\VWePV. TheVe acWRUV Pa\ YaU\ fURP QRQ-gRYeUQPeQWal RUgaQiVaWiRQV, RSSRViWiRQ 
gURXSV, acWiYiVWV· laZ\eUV, Whe iQWelligeQWVia aQd WhRVe VeekiQg SXblic iQTXiUieV iQWR SWaWeV· 
aUPed fRUceV iQ RYeUVeaV RSeUaWiRQV.89  

AV a SWaWe Pa\ defeQd iWV hXPaQ UighWV WhURXgh UeVWUicWiRQV, WhaW SWaWe VhRXld QRW 
be able WR cUiWiciVe RWheU SWaWeV ZhR haYe dRQe Whe VaPe. SWaWeV iQ cRQWePSRUaU\ 
iQWeUQaWiRQal legal UelaWiRQV YaU\ b\ WheiU dePRcUaWic modus operandi aQd, aV VXch, Whe\ WeQd 
WR haYe diffeUeQW aSSURacheV WR Whe defeQce Rf hXPaQ UighWV WhURXgh iPSRViQg UeVWUicWiRQV 
RQ QaWiRQal VecXUiW\ gURXQdV. IQ facW, iW iV Whe YaUiRXV QRUPV aQd PRUaliWieV iQ diffeUeQW 
SWaWeV WhaW allRZV WheP WR defeQd hXPaQ UighWV b\ iPSRViQg VXch UeVWUicWiRQV aQd acWXall\ 
allRZV SWaWeV WR cRRSeUaWe ZheQ Whe\ eQgage iQ Whe defeQce Rf hXPaQ UighWV WhURXgh 
UeVWUicWiRQV.  

SRPe defeQceV Rf hXPaQ UighWV WhURXgh UeVWUicWiRQV iQclXde Whe ReQdiWiRQ 
SURgUaPPe aQd black ViWeV fRU WRUWXUe dXUiQg Whe ZaU RQ WeUURU, ZheUe legal TXeVWiRQV 
VXUURXQdiQg Whe deWeQWiRQ aQd WUeaWPeQW Rf deWaiQeeV aQd eQhaQced iQWeUURgaWiRQ 

 
87  Haig v Agee, 453 US 280 292 (1981). 
88  See alVR, ChUiVWiQe WRWiSka aQd Ki\RWeUX TVXWVXi, ¶GlRbal HXPaQ RighWV aQd SWaWe SRYeUeigQW\: SWaWe 

RaWificaWiRQ Rf IQWeUQaWiRQal HXPaQ RighWV TUeaWieV, 1965²2001· (2008) 23 SRciRlRgical FRUXP 724.  
89  FRU e[aPSle, UK aUPed fRUceV aQd alleged hXPaQ UighWV abXVeV iQ IUaT. EYeQ if VXch caVeV ZeUe WR Pake 

iW WR aQ iQWeUQaWiRQal WUibXQal, a PRUe SURblePaWic TXeVWiRQ ZRXld aUiVe aV WR ZhaW e[WeQW WhRVe WUibXQalV 
ZRXld haYe jXUiVdicWiRQ; fRU cRPPeQWV RQ a ViPilaU SRiQW fURP aQ iQWeUdiVciSliQaU\ SeUVSecWiYe, Vee 
AQdUea BiUdVall, The International Politics of Judicial Intervention: Creating a More Just Order (RRXWledge 
2009); Vee alVR SaUah SeZall aQd CaUl Ka\VeQ (edV), The United States and the International Criminal Court: 
National Security and International Law (O[fRUd: RRZPaQ aQd LiWWlefield 2000); Rebecca SaQdeUV, 
¶E[ceSWiRQal SecXUiW\ PUacWiceV, HXPaQ RighWV AbXVeV, aQd Whe PRliWicV Rf Legal LegiWiPaWiRQ iQ Whe 
APeUicaQ ´GlRbal WaU RQ TeUURUµ· (PhD WheViV, UQiYeUViW\ Rf TRURQWR 2012). 
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WechQiTXeV ZeUe VXVSeQded UegaUdiQg QRQ-cRPbaWaQW VXVSecWV.90 ThXV, ZheQ RQe VXVSecW, 
al-JeddaZi, ZaV WakeQ b\ APeUicaQ iQWelligeQce RSeUaWiYeV WR JRUdaQ dXUiQg Whe ZaU RQ 
WeUURU, iW ZaV SUeciVel\ becaXVe VXch WRUWXUeV cRXld QRW be PRUall\ SRVVible (Yia SXblic 
ackQRZledgPeQW) iQ Whe US, aV RSSRVed WR JRUdaQ, ZheUe VXch SUacWiceV ZeUe Zell kQRZQ 
WR haYe WakeQ Slace.91 BRWh Whe US aQd JRUdaQ, RQ WhaW RccaViRQ, I SRViW, ZeUe defeQdiQg 
WheiU hXPaQ UighWV b\ iPSRViQg UeVWUicWiRQV fRU Whe VaPe VWUaWegic gRal: QaWiRQal VecXUiW\ 
Yia Whe ZaU RQ WeUURU. AV VXch, iW ZRXld haYe beeQ XQfUieQdl\ fRU Whe US WR SXblicl\ 
deQRXQce Whe hXPaQ UighWV UecRUd Rf JRUdaQ Zhile eQgagiQg JRUdaQ WR caUU\ RXW acWiYiWieV 
WhaW ZeUe deePed WR YiRlaWe baVic hXPaQ UighWV aQd iQWeUQaWiRQal legal RbligaWiRQV.  

FURP a legal SRiQW Rf YieZ aQd alVR iQ accRUdaQce ZiWh iQWeUQaWiRQal hXPaQ UighWV 
RbligaWiRQV, Whe UeQdiWiRQ aQd black ViWeV RSeUaWiRQV ZeUe feaVible ZiWhiQ legal liPiWV, 
SURYided WhaW WhRVe acWV ZeUe a UeVSRQVe WR Whe QaWiRQal VecXUiW\ WhUeaW WR Whe US. ThiV iV 
eYeQ PRUe VR if Whe QaWiRQal VecXUiW\ WhUeaW ZaV defiQed, aV abRYe, WR be high-leYel RU, aV 
Whe Office Rf Whe Legal CRXQVel WR Whe WhiWe HRXVe RbVeUYed iQ 2002, aV a QaWiRQal VecXUiW\ 
necessity: ¶The QeceVViW\ defeQVe Pa\ SURYe eVSeciall\ UeleYaQW [«] Whe SXUSRVe behiQd 
QeceVViW\ iV RQe Rf SXblic SRlic\.·92 TheUefRUe, defeQdiQg hXPaQ UighWV Yia UeVWUicWiRQV iV 
jXVWified ZheQ cRQfURQWed ZiWh a high-leYel QaWiRQal VecXUiW\ WhUeaW, VXch aV aQ aWWack RU 
RWheU fRUP Rf aggUeVViRQ Zhich VXUYeillaQce aQd iQWelligeQce caQ SUeYeQW. AV Whe B\bee 
MePR fXUWheU QRWeV: ¶If iQWelligeQce aQd RWheU iQfRUPaWiRQ VXSSRUW Whe cRQclXViRQ WhaW aQ 
aWWack iV iQcUeaViQgl\ ceUWaiQ, WheQ Whe QeceVViW\ fRU Whe iQWeUURgaWiRQ Zill be UeaVRQable.·93 

 
90  See geQeUall\ DaYid WeiVVbURdW aQd AP\ BeUgTXiVW, ¶E[WUaRUdiQaU\ ReQdiWiRQ: A HXPaQ RighWV 

AQal\ViV· (2006) 19 HaUYaUd HXPaQ RighWV JRXUQal 123; K LeYiW, ¶The CIA aQd Whe TRUWXUe CRQWURYeUV\: 
IQWeUURgaWiRQ AXWhRUiWieV aQd PUacWiceV iQ Whe WaU RQ TeUURU· (2005) 1 JRXUQal Rf NaWiRQal SecXUiW\ LaZ 
& PRlic\ 341; AlaQ ClaUke, ¶ReQdiWiRQ WR TRUWXUe: A CUiWical Legal HiVWRU\· (2009) 62 RXWgeUV LaZ 
ReYieZ 1; LRXiV FiVheU, ¶E[WUaRUdiQaU\ ReQdiWiRQ: The PUice Rf SecUec\· (2008) 57 APeUicaQ UQiYeUViW\ 
LaZ ReYieZ 1405.  

91  TheUe aUe VkeWch\ deWailV VXUURXQdiQg Whe e[acW ideQWiW\ Rf al-JeddaZi, ZhRVe Ueal QaPe caQ eiWheU be, 
bXW QRW liPiWed WR, IbUahiP ¶AbX MX·aWh· al-JeddaZi RU AhPad IbUahiP AbX al-HaVaQa. ASaUW fURP hiV 
ideQWiW\, WheUe aUe alVR feZ deWailV RQ hiV alleged abdXcWiRQ RU UeQdiWiRQ; fRU VRPe diVcXVViRQ Vee geQeUall\ 
JilliaQ BXWWRQ, ¶SSiUiWed AZa\ (IQWR a Legal Black HRle): The ChalleQgeV Rf IQYRkiQg SWaWe ReVSRQVibiliW\ 
fRU E[WUaRUdiQaU\ ReQdiWiRQ· (2007) 19 FlRUida JRXUQal Rf IQWeUQaWiRQal LaZ 531; Leila SadaW, ¶GhRVW 
PUiVRQeUV aQd Black SiWeV: E[WUaRUdiQaU\ ReQdiWiRQ XQdeU IQWeUQaWiRQal LaZ· (2007) 15 ILSA QXaUWeUl\ 
9; NaXUeeQ Shah, ¶KQRckiQg RQ Whe TRUWXUeU·V DRRU: CRQfURQWiQg IQWeUQaWiRQal CRPSliciW\ iQ Whe U.S. 
ReQdiWiRQ PURgUaP· (2007) 38 CRlXPbia HXPaQ RighWV LaZ ReYieZ 581; AlaQ ClaUke, ¶ReQdiWiRQ WR 
TRUWXUe: A CUiWical Legal HiVWRU\· (2010) 62 RXWgeUV LaZ ReYieZ 1; TiPRWh\ S\QhaeYe, ¶Take Whe WaU 
RQ TeUURU WR Whe CRXUW: A Legal AQal\ViV RQ Whe RighW Rf ReSaUaWiRQ fRU VicWiPV Rf E[WUaRUdiQaU\ 
ReQdiWiRQV· (2011) 5 VieQQa JRXUQal RQ IQWeUQaWiRQal CRQVWiWXWiRQal LaZ 439; BUXce ZagaUiV, 
¶IQWURdXcWRU\ NRWe WR Whe EXURSeaQ CRXUW Rf HXPaQ RighWV: OWhPaQ (AbX QaWada) Y. Whe UQiWed 
KiQgdRP· (2013) 52 IQWeUQaWiRQal Legal MaWeUialV 496, 534, diVcXVViQg UeQdiWiRQV WR JRUdaQ.  

92  US DeSaUWPeQW Rf JXVWice (Ja\ B\bee) Office Rf Whe Legal CRXQVel, Memorandum for Alberto R Gonzales 
Counsel to the President (1 AXgXVW 2002) 40; Vee alVR, US DeSaUWPeQW Rf JXVWice (JRhQ YRR) Office Rf Whe 
Legal CRXQVel, Memorandum for William J Haynes II, General Counsel of the Department of Defense (14 MaUch 
2003) 61, QRWiQg WhaW Whe US AdPiQiVWUaWiRQ VhRXld be giYeQ diVcUeWiRQaU\ SRZeUV ¶WR UeVSRQd WR Whe 
gUaYe WhUeaW Rf QaWiRQal VecXUiW\· SRVed b\ Whe WaU RQ TeUURU; RWheU legal PePRUaQdXPV SURdXced b\ US 
gRYeUQPeQW fXQcWiRQaUieV dXUiQg Whe ZaU RQ WeUURU iQclXde US DeSaUWPeQW Rf JXVWice (SWeYeQ BUadbXU\) 
Office Rf Whe Legal CRXQVel, Memorandum for John A Rizzo, Senior Deputy General Counsel of the Central 
Intelligence Agency (30 Ma\ 2005); fRU geQeUal cRPPeQWaU\ Vee, fRU e[aPSle, Michael SchaUf, 
¶IQWeUQaWiRQal LaZ aQd Whe TRUWXUe MePRV· (2009) 42 CaVe WeVWeUQ ReVeUYe JRXUQal Rf IQWeUQaWiRQal 
LaZ 321, 335: ¶iQWeUQaWiRQal UXleV WhaW cRQVWUaiQ U.S: SRZeU aQd WhXV cRPSURPiVe QaWiRQal VecXUiW\ aUe 
QRW Ueall\ biQdiQg·; Jack GRldVPiWh aQd EUic PRVQeU, The Limits of International Law (OUP 2005) 103: 
¶PRZeUfXl SWaWeV Pa\ dR beWWeU b\ YiRlaWiQg iQWeUQaWiRQal laZ ZheQ dRiQg VR VhRZV WhaW Whe\ Zill UeWaliaWe 
agaiQVW WhUeaWV WR QaWiRQal VecXUiW\.·. 

93  Ja\ B\bee (Q 92) 44; Vee alVR R\aQ GRRdPaQ, ¶RaWiRQaleV fRU DeWeQWiRQ: SecXUiW\ ThUeaWV aQd 
IQWelligeQce ValXe· (2002) 96 APeUicaQ JRXUQal Rf IQWeUQaWiRQal LaZ 531.  
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The UighWV WhaW Whe iQdiYidXal eQjR\V XQdeU WhRVe ciUcXPVWaQceV ZRXld WheUefRUe giYe Za\ 
WR high-leYel cRQceUQV Rf QaWiRQal VecXUiW\ ² a UighW Rf Whe SWaWe.  

AQRWheU aUgXPeQW WhaW VXSSRUWV Whe VWaWiVW lRgic RQ Whe UeVWUicWiRQ Rf hXPaQ UighWV 
iV Whe bURadeU TXeVWiRQ Rf VRYeUeigQW\ aQd SWaWeV· cRPPiWPeQWV WR iQWeUQaWiRQal legal 
RbligaWiRQV Yia hXPaQ UighWV WUeaWieV. AlWhRXgh SWaWeV haYe VigQed XS WR QXPeURXV hXPaQ 
UighWV WUeaWieV, WhRVe SWaWeV haYe QRW VXUUeQdeUed WheiU VRYeUeigQW\ WR Whe iQWeUQaWiRQal 
hXPaQ UighWV V\VWeP.94 UQlike RWheU UegiPeV iQ Whe iQWeUQaWiRQal legal SlaQe, VXch aV Whe 
ZRUld WUade RUgaQi]aWiRQ (WTO), WhaW haYe a diVSXWe VeWWlePeQW bRd\, Whe iQWeUQaWiRQal 
hXPaQ UighWV V\VWeP iV fUagPeQWed, aQd acWV aV a SRliWical WRRl WhURXgh Zhich SWaWeV aUe 
able WR XVe aQd SaWch leakageV iQ WheiU hXPaQ UighWV UecRUd.  

The IQWeUQaWiRQal CUiPiQal CRXUW (ICC) iV Whe QeaUeVW iQVWiWXWiRQ WR aQ iQWeUQaWiRQal 
hXPaQ UighWV cRXUW. HRZeYeU, Whe ICC haV PaQ\ ZeakQeVVeV aQd, ZiWh iWV liPiWed PaQdaWe 
(Whe US iV QRW SaUW\ WR Whe ICC SWaWXWe), dReV QRW fiW Whe bill aV aQ iQWeUQaWiRQal hXPaQ 
UighWV cRXUW. ThiV gaS iQ Whe adPiQiVWUaWiRQ Rf jXVWice RQ Whe iQWeUQaWiRQal legal SlaQe 
cRQceUQiQg hXPaQ UighWV WheQ leaYeV SWaWeV· VRYeUeigQW\ iQWacW. AV a UeVXlW Rf WhiV, SWaWeV 
aUe able WR VSiQ Whe VRYeUeigQW\ Zheel iQ faYRXU Rf Whe defeQce Rf hXPaQ UighWV b\ iPSRViQg 
UeVWUicWiRQV RQ Whe gURXQdV Rf QaWiRQal VecXUiW\. IQ WhiV UegaUd, aQ iQWeUQaWiRQal RU glRbal 
legal RUdeU Rf hXPaQ UighWV iV SXUel\ XWRSiaQ aV SWaWeV, iQ PXfeQdRUfiaQ WeUPV, aUe Whe 
higheVW PRUal aQd legal aXWhRUiWieV.95 

The debaWe RQ VRYeUeigQW\ RYeU hXPaQ UighWV iV Zell-caWalRgXed,96 VR I aP QRW gRiQg 
WR bRlVWeU iW aQ\ fXUWheU heUe. TR cRQclXde WhiV YieZSRiQW, VRYeUeigQW\, hXPaQ UighWV aQd 
QaWiRQal VecXUiW\ fRUP, defiQe aQd cRVPRSRliWiVe Whe QaWiRQ SWaWe. IQ WhiV Uace WR 
cRVPRSRliWiVe, Whe SWaWe ePbUaceV Whe YalXeV Rf Whe UN ChaUWeU,97 Whe UN beiQg a VRYeUeigQ 
aQd eTXal eQWiW\ iQ iQWeUQaWiRQal legal UelaWiRQV.  

The SWaWe fXUWheU VhaSeV WhRVe legal UelaWiRQV b\ cRPPiWWiQg WR hXPaQ UighWV 
RbligaWiRQV, aW Whe VaPe WiPe iQYRkiQg iWV VRYeUeigQ aQd eTXal VWaWXV, iPSl\iQg WhaW WheUe 
iV aQ e[WeQW WR Zhich iW iV cRPPiWWed. IQ WhiV UegaUd, VRYeUeigQW\, hXPaQ UighWV aQd QaWiRQal 
VecXUiW\ aUe Whe SillaUV RQ Zhich Whe legiWiPaWe aXWhRUiW\ Rf Whe SWaWe iV eQWUeQched iQ 
iQWeUQaWiRQal laZ. WiWhRXW all WhUee, Whe SWaWe caQ cRllaSVe RQ QebXlRXV fRXQdaWiRQV. B\ 
cRPPiWWiQg WR iQWeUQaWiRQal hXPaQ UighWV RbligaWiRQV, Whe SWaWe la\V claiP WR ciYiliVed 
cRRSeUaWiRQ. AV VXch, Whe SWaWe·V claiP iV Zell-gURXQded iQ Whe cXVWRPaU\ SUiQciSleV Rf 
iQWeUQaWiRQal laZ.  

 
94  FRU a VRciRlRgical, Wake RQ WhiV SRiQW Vee, fRU e[aPSle, Wade CRle, ¶SRYeUeigQW\ ReliQTXiVhed? E[SlaiQiQg 

CRPPiWPeQW WR Whe IQWeUQaWiRQal HXPaQ RighWV CRYeQaQWV, 1966²1999· (2005) 70 APeUicaQ 
SRciRlRgical ReYieZ 472.  

95  See RichaUd DeYeWak, ¶BeWZeeQ KaQW aQd PXfeQdRUf: HXPaQiWaUiaQ IQWeUYeQWiRQ, SWaWiVW AQWi-
CRVPRSRliWaQiVP aQd CUiWical IQWeUQaWiRQal TheRU\· (2007) 33 ReYieZ Rf IQWeUQaWiRQal SWXdieV 151, 
aUgXiQg WhaW PXfeQdRUf haV alZa\V defeQded Whe SRliWical PRUaliW\ Rf aXWhRUiW\.   

96  See, fRU e[aPSle, NRha ShaZki aQd MichaeleQe CR[ (edV), Negotiating Sovereignty and Human Rights: 
Actors and Issues in Contemporary Human Rights Politics (AVhgaWe 2009); PaWUick MackleP, The Sovereignty of 
Human Rights (OUP 2015); AQQe PeWeUV, ¶HXPaQiW\ aV Whe A aQd : Rf SRYeUeigQW\· (2009) 20 EXURSeaQ 
JRXUQal Rf IQWeUQaWiRQal LaZ 513; PaQX MiQkkiQeQ, ¶The EWhRV Rf SRYeUeigQW\: A CUiWical ASSUaiVal· 
(2007) 8 HXPaQ RighWV ReYieZ 33; NaWVX Ta\lRU SaiWR, ¶The PleQaU\ PRZeU DRcWUiQe: SXbYeUWiQg HXPaQ 
RighWV iQ Whe NaPe Rf SRYeUeigQW\· (2002) 51 CaWhRlic UQiYeUViW\ LaZ ReYieZ 1115; Jack DRQQell\, 
¶SWaWe SRYeUeigQW\ aQd IQWeUQaWiRQal HXPaQ RighWV· (2014) 28 EWhicV aQd IQWeUQaWiRQal AffaiUV 225; KXUW 
MillV, ¶RecRQVWUXcWiQg SRYeUeigQW\: A HXPaQ RighWV PeUVSecWiYe· (1997) 15 NeWheUlaQdV QXaUWeUl\ Rf 
HXPaQ RighWV 267; W Michael ReiVPaQ, ¶SRYeUeigQW\ aQd HXPaQ RighWV iQ CRQWePSRUaU\ 
IQWeUQaWiRQal LaZ· (1990) 84 APeUicaQ JRXUQal Rf IQWeUQaWiRQal LaZ 866.  

97  ChaUWeU Rf Whe UQiWed NaWiRQV (adRSWed 26 JXQe 1945, eQWeUed iQWR fRUce 24 OcWRbeU 1945) 1 UNTS XVI, 
AUWicle 2(1). 
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AV a VRYeUeigQ SWaWe ZiWhiQ Whe V\VWeP Rf iQWeUQaWiRQal laZ, Whe SWaWe WheQ fXUWheU 
bXWWUeVVeV iWV aXWhRUiW\ b\ cUeaWiQg aQd cRQfRUPiQg WR cRQVWiWXWiRQal-like SUiQciSleV iQ Whe 
dRPeVWic VeWWiQg WhaW gXaUaQWee Whe fUeedRP aQd fXQdaPeQWal YalXeV Rf iWV ciWi]eQV. ThiV iQ 
WXUQ cUeaWeV Whe legiWiPac\ Rf Whe SWaWe WR RSeUaWe RQ Whe iQWeUQaWiRQal legal SlaQe. The fiQal 
SillaU Rf QaWiRQal VecXUiW\ allRZV Whe SWaWe WR dePRQVWUaWe WhaW iW eQjR\V VRYeUeigQW\ RYeU iWV 
legiVlaWiYe acWiRQV aQd iV able WR VhaSe Whe cRQWRXUV Rf Whe iQWeUQaWiRQal legal V\VWeP ZheQ 
faced ZiWh e[WeUQal WhUeaWV. SWaWeV aUe WhXV Whe cUeaWRUV aQd eQfRUceUV Rf iQWeUQaWiRQal laZ. 
ThXV, a WhUeaW RU aQ acW Rf aggUeVViRQ WhaW caQ deVWabiliVe Whe QaWiRQal VecXUiW\ Rf Whe SWaWe 
caQ fRUce Whe SWaWe WR UeVSRQd ZiWh Whe defeQce Rf hXPaQ UighWV (fUeedRP aQd fXQdaPeQWal 
YalXeV) Yia UeVWUicWiRQV b\ iQYRkiQg QaWiRQal VecXUiW\ aV a UeaVRQable caXVe.  

PaUW Rf Whe UeVSRQVe WR e[WeUQal WhUeaWV iQYRlYeV legiVlaWiRQ WhaW TXeVWiRQV Whe YeU\ 
e[iVWeQce Rf hXPaQ UighWV aQd Whe SUeURgaWiYe Rf Whe SWaWe aV a VRYeUeigQ QaWiRQ. IQ Whe 
SRVW-9/11 ZRUld, Whe UiVe Rf VecXUiW\ laZV haV VhRZQ hRZ SWaWeV UeacW WR QaWiRQal VecXUiW\ 
WhUeaWV aQd aggUeVViRQV.98 TheVe legiVlaWiYe UeacWiRQV, WhaW RQe cRPPeQWaWRU haV WeUPed aV 
¶jXUiV-geQeUaWiYe·,99 haYe VSilled RYeU WR RWheU QaWiRQ SWaWeV aQd ZiWhiQ iQWeUQaWiRQal laZ-
PakiQg, Whe UeVXlW Rf Zhich iV Whe cRVPRSRliWiVaWiRQ Rf VecXUiW\ laZV.  

The SRVW-9/11 ZRUld haV VeeQ a UaSid e[SaQViRQ Rf VecXUiW\ laZV, QRW RQl\ iQ Whe 
US bXW aW Whe glRbal leYel, RQ a Vcale WhaW VaZ ¶legaliVP [«] abRXQded, QRW Ueceded.·100 The 
PXlWiSliciW\ Rf iQWeUQaWiRQal VecXUiW\ laZV aW Whe glRbal leYel101 haV VeeQ SWaWeV, bRWh VWURQg 
aQd Zeak, VigQ RQWR WheVe glRbal VWaQdaUdV RU adjXVW WheiU RZQ dRPeVWic laZV102 WR PeeW 
Whe glRbal VWaQdaUdV WhaW fiUVW ePeUged fURP Whe US PaWUiRW AcW.103 The PXlWiSliciW\ Rf VXch 
abRXQded legaliVP iQ iQWeUQaWiRQal VecXUiW\ XQdeUZeQW PiWRViV iQ aQ ecR-V\VWeP VeW RQ 
UeSlicaWiRQ. SXch PiWRViV iV beVW chaUacWeUiVed aV VXch:  

 
aV Whe PeaQiQg iQ a nomos diViQWegUaWeV, Ze Veek WR UeVcXe iW ² WR PaiQWaiQ VRPe 
cRheUeQce iQ Whe aZeVRPe SURlifeUaWiRQ Rf PeaQiQg lRVW aV iW iV cUeaWed ² b\ 
XQleaVhiQg XSRQ Whe feUWile bXW Zeakl\ RUgaQi]ed jXUiV-geQeUaWiYe cellV aQ 
RUgaQi]iQg SUiQciSle iWVelf iQcaSable Rf SURdXciQg Whe QRUPaWiYe PeaQiQg WhaW iV life 
aQd gURZWh.104  

 
The VecXUiWiVaWiRQ Rf laZV aW Whe glRbal leYel haV allRZed SWaWeV WR eQgage ZiWh Whe laQgXage 
Rf hXPaQ UighWV VR aV WR a SRViW a UighW WR QaWiRQal VecXUiW\, aQd eQabled WheP WR eQgage iQ 
PaVV VXUYeillaQce RQ a Vcale WhaW, iQ VRPe cRXQWUieV, dReV haYe Whe WaciW aSSURYal Rf 

 
98  FRU e[aPSle, ZheUe cRXQWUieV ZeUe UeTXiUed WR eQacW RU aPeQd legiVlaWiRQ WR cRPSl\ ZiWh aQWi-WeUURU 

fiQaQciQg RU e[WUadiWiRQ UeTXiUePeQWV; Vee, fRU e[aPSle, NaYiQ BeekaUU\, ¶The IQWeUQaWiRQal AQWi-MRQe\ 
LaXQdeUiQg aQd CRPbaWiQg Whe FiQaQciQg Rf TeUURUiVP RegXlaWRU\ SWUaWeg\: A CUiWical AQal\ViV Rf 
CRPSliaQce DeWeUPiQaQWV iQ IQWeUQaWiRQal LaZ· (2011) 31 NRUWh-WeVWeUQ JRXUQal Rf IQWeUQaWiRQal LaZ 
aQd BXViQeVV 137; fRU aQ elRTXeQW UeadiQg Rf VecXUiW\ laZV, Vee KiP LaQe ScheSSele, ¶The EPSiUe Rf 
SecXUiW\ aQd Whe SecXUiW\ Rf EPSiUe· (2013) 27 TePSle IQWeUQaWiRQal aQd CRPSaUaWiYe LaZ JRXUQal 241.  

99  SaQdeUV (Q 89) 346.  
100  SaQdeUV (Q 89) 346; RQ Whe RUigiQV Rf Whe WeUP Vee RRbeUW CRYeU, ¶The SXSUePe CRXUW 1982 TeUP ² 

FRUeZRUd: NRPRV aQd NaUUaWiYe· (1983) 97 HaUYaUd LaZ ReYieZ 4, 15: ¶laZ iV jXUiVgeQeUaWiYe b\ a 
SURceVV Rf jXUidical PiWRViV.·. 

101  See alVR KiP LaQe ScheSSele, ¶The IQWeUQaWiRQal SWaWe Rf EPeUgeQc\: ChalleQgeV WR CRQVWiWXWiRQaliVP 
AfWeU SeSWePbeU 11· (WRUkiQg PaSeU, 2006) 46, deVcUibiQg APeUicaQ (iQWeUQaWiRQal) VecXUiW\ legiVlaWiYe 
PakiQg aV ¶eQRUPRXV RXWbXUVWV Rf laZPakiQg·. 

102  ScheSSele (Q 98) 247 diVcXVViQg ¶glRbal VecXUiW\ laZ·.  
103  The USA PaWUiRW AcW, PXb L NR 107²56, 11 SWaW 272 (2001).  
104  CRYeU (Q 100) 16. 
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ciWi]eQV,105 UegaUdleVV Rf ZheWheU RU QRW hXPaQ UighWV cRQceUQV aUe ceQWUal WR WheiU QRWiRQ 
Rf QaWiRQal VecXUiW\. 

 
C. C\EHUQHWLF CROG :DU DQG OUJDQLVHG H\SRFULV\ 
OYeU Whe \eaUV, aV Whe iVVXe Rf hXPaQ UighWV aQd QaWiRQal VecXUiW\ ZaV debaWed iQ Whe legal 
liWeUaWXUe,106 Whe cRXUWV Rf jXVWice aQd SXblic RSiQiRQ ZeUe eQgaged iQ SUacWical QaWiRQal 
VecXUiW\ iVVXeV VXch aV WeUURUiVP,107 cRXQWeU-WeUURUiVP,108 WRUWXUe109 aQd deSRUWaWiRQ.110 IQ 
UeceQW \eaUV, RQliQe SUiYac\ aQd ZhiVWleblRZiQg, aQd Whe e[WeQW Rf QaWiRQal VecXUiW\ ZiWhiQ 
WheVe WZR aUeaV,111 haYe alVR geQeUaWed legal aQd SRliWical debaWeV.112   

AV a diUecW UeVXlW Rf WheVe deYelRSPeQWV, fRU e[aPSle iQ Whe QRUPaWiYe jXUiVSUXdeQce 
Rf Whe APeUicaQ legal V\VWeP, SUiYac\ SURWecWiRQ aQd hRZ QaWiRQal VecXUiW\ laZV affecW iW 
PXVW alVR cRPe WR WeUPV ZiWh Whe fiUVW aQd FRXUWh APeQdPeQWV Rf Whe APeUicaQ 
cRQVWiWXWiRQ. ThiV iV PRVW eYideQW iQ ZhiVWleblRZiQg afWeU Whe SQRZdeQ UeYelaWiRQV.113 
HRZeYeU, becaXVe WheUe aUe a QXPbeU Rf VSecific iVVXeV WhaW aUe ePbRdied iQ Whe bURad 
cRQceSW Rf QaWiRQal VecXUiW\ WhaW Whe dRPeVWic SWaWe PXVW UeVSRQd WR, e[ePSWiRQV WhaW aUe 
UelaWed WR SUiYac\ per se aQd Whe RbjecWiYeV Rf QaWiRQal VecXUiW\ aUe RfWeQ QRW eaV\ WR defiQe. 
IQVWead, Whe\ aUe ViWXaWed beWZeeQ Whe XQWaPed ZRUldV Rf SXblic SRlic\ (ordre public), 
QaWiRQal VecXUiW\ aQd hXPaQ UighWV.  

WhaW iV, hRZeYeU, VigQificaQW iV WhaW Whe fiUVW acW Rf UeVSRQVe b\ Whe dRPeVWic SWaWe 
WR QaWiRQal VecXUiW\ WhUeaWV caXVed b\ ZhiVWleblRZiQg, fRU e[aPSle, iV WR PRbiliVe SWaWe 
UeVRXUceV WR cRPbaW VXch WhUeaWV,114 aQd alVR UeVSRQd ZiWh legiVlaWiRQ WhaW liPiWV Whe UighW 

 
105  FRU e[aPSle, RQ 25 SeSWePbeU 2016, SZiW]eUlaQd YRWed fRU PaVV VXUYeillaQce laZV WhaW giYeV Whe VecXUiW\ 

fRUceV gUeaWeU SRZeUV WR PRQiWRU SUiYaWe cRPPXQicaWiRQV, Vee FedeUal AcW RQ Whe IQWelligeQce SeUYice 
(IQWelligeQce SeUYice AcW/ISA).  

106  See alVR, IW]hak ZaPiU, ¶HXPaQ RighWV aQd NaWiRQal SecXUiW\· (1989) 23 IVUael LaZ ReYieZ 375.  
107  RichaUd WilVRQ (ed), Human Rights in the ‘War on Terror· (CUP 2009). 
108  FeUgal DaYiV aQd FiRQa de LRQdUaV, Critical Debates on Counter-Terrorism Judicial Review (CUP 2014). 
109  See geQeUall\, JeUeP\ WaldURQ, ¶TRUWXUe aQd PRViWiYe LaZ: JXUiVSUXdeQce fRU Whe WhiWe HRXVe· (2005) 

105 CRlXPbia LaZ ReYieZ 1681.  
110  See geQeUall\, ElVSeWh GXild aQd PaXl MiQdeUhRXd, Security of Residence and Expulsion: Protection of Aliens 

in Europe (KlXZeU 2001); ElVSeWh GXild, Security and Migration in the 21st Century (PRliW\ PUeVV 2009). 
111  See alVR, SahaU A]i], ¶SecXUiW\ aQd TechQRlRg\: ReWhiQkiQg NaWiRQal SecXUiW\· (2015) 2 Te[aV A&M LaZ 

ReYieZ 791; P SeaQ MRUUiV, ¶´WaU CUiPeVµ AgaiQVW PUiYac\: The JXUiVdicWiRQ Rf DaWa aQd IQWeUQaWiRQal 
LaZ· (2016) 17 SXffRlk JRXUQal Rf High TechQRlRg\ LaZ 1.  

112  See, fRU e[aPSle, MaUk FUiedPaQ, ¶EdZaUd SQRZdeQ: HeUR RU TUaiWRU ² CRQVideUiQg Whe IPSlicaWiRQV 
fRU CaQadiaQ NaWiRQal SecXUiW\ aQd WhiVWleblRZeU LaZ· (2015) 24 DalhRXVie JRXUQal Rf Legal SWXdieV 
1; MelaQie Reid, ¶GRYeUQPeQW SecUeWV: The PXblic·V MiVcRQceSWiRQV Rf Whe SQRZdeQ DiVclRVXUeV· (2015) 
3 LiQcRlQ MePRUial UQiYeUViW\ LaZ ReYieZ 36; SWeSheQ Vladeck, ¶Big DaWa BefRUe aQd AfWeU SQRZdeQ· 
(2014) 7 JRXUQal Rf NaWiRQal SecXUiW\ LaZ aQd PRliWicV 333; ZachaU\ SPiWh, ¶PUiYac\ aQd SecXUiW\-PRVW 
SQRZdeQ: SXUYeillaQce LaZ aQd PRlic\ iQ Whe UQiWed SWaWeV aQd IQdia· (2014) 9 IQWeUcXlWXUal HXPaQ 
RighWV LaZ ReYieZ 137; Jill FUa\le\, ¶The GRYeUQPeQW CRQWUacWRU DefeQVe aQd SXSeUiRU OUdeUV iQ 
IQWeUQaWiRQal HXPaQ RighWV LaZ· (2009) 4 FlRUida A&M UQiYeUViW\ LaZ ReYieZ 43.  

113  See geQeUall\, MaUgaUeW HX, ¶Ta[RQRP\ Rf Whe SQRZdeQ DiVclRVXUeV· (2015) 72 WaVhiQgWRQ aQd Lee 
LaZ ReYieZ 1679; JaVRQ ZeQRU, ¶DaPPiQg Whe LeakV: BalaQciQg NaWiRQal SecXUiW\, WhiVWleblRZiQg aQd 
Whe PXblic IQWeUeVWV· (2015) 3 LiQcRlQ MePRUial UQiYeUViW\ LaZ ReYieZ 61; SXVaQ OSW, ¶NaPiQg EdZaUd 
SQRZdeQ·V AcWiRQV aV HeURic RU VillaiQRXV: IPSlicaWiRQV fRU IQWeUSUeWiQg FiUVW APeQdPeQW TUeQdV· 
(2015) 49 FiUVW APeQdPeQW SWXdieV 98.  

114  See, fRU e[aPSle, Whe WheQ SIGNINT SWaWXWe 18 USC � 798 (2006); afWeU Whe SQRZdeQ UeYelaWiRQV, Whe 
eQacWPeQW Rf Whe USA FUeedRP AcW (2015) iV RQe Rf Whe SUiPaU\ legiVlaWiYe UeVSRQVeV, Vee The USA 
FUeedRP AcW HR 2048, PXb L 114²23; heQce, Whe SWaWe PXVW RQ Whe RQe haQd SURWecW iWV QaWiRQal VecXUiW\ 
aQd RU ¶claVVified· iQfRUPaWiRQ, bXW aW Whe VaPe WiPe eQgage iQ VRPe fRUP Rf WUaQVSaUeQc\; Vee geQeUall\ 
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WR RQliQe SUiYac\.115 SWaWe UeVRXUceV aUe geQeUall\ cRRUdiQaWed Yia ageQcieV UeVSRQVible fRU 
iQWelligeQce, bRWh iQWeUQall\ aQd e[WeUQall\. The iQWeUQal VecXUiW\ aSSaUaWXV caQ be aQ\WhiQg 
fURP Whe IQWeUQal/IQWeUiRU/HRPe AffaiUV RU NaWiRQal SecXUiW\ MiQiVWUieV, Zhich iQclXde 
Whe SRlice, jXVWice deSaUWPeQWV aQd Whe iQWelligeQce ageQcieV UeVSRQVible fRU iQWeUQal 
iQWelligeQce.  

IQ WhiV UegaUd, RQe PXVW alZa\V YieZ QaWiRQal VecXUiW\ aV a cRQceSW WhaW caQQRW be 
iVRlaWed fURP iWV SRliWical PaVWeUV aQd, WheUefRUe, Whe URle Rf QaWiRQal VecXUiW\ aSSaUaWXV 
VhRXld alVR be YieZed iQ iWV ZideU SRlic\ cRQWe[W.116 AW Whe VaPe WiPe, e[WeUQal iQWelligeQce 
UeVSRQVeV caQ UaiVe TXeVWiRQV RQ WheiU iQWeUacWiRQ ZiWh hXPaQ UighWV aQd SUeVeQW a cleaU 
aQd SUeVeQW daQgeU WR hXPaQ UighWV YalXeV aV VXch. TheVe iQWeUacWiRQV Pa\ YaU\ fURP Whe 
YeU\ QaWXUe Rf cRllecWiQg iQWelligeQce, WR VXUYeillaQce aQd PRdeUQ c\beU-cRPPXQicaWiRQV 
WhaW UaiVe cRQceUQV UegaUdiQg RQliQe SUiYac\.  

TR SXW WhiQgV iQ SeUVSecWiYe UegaUdiQg Whe SWaWe UeVSRQVe WR, fRU e[aPSle, 
ZhiVWleblRZiQg, Whe geQeUal QRUPV Rf SRliWicV iQ iQWeUQaWiRQal laZ VhRXld alVR be 
cRQWe[WXaliVed. ThiV iV becaXVe WheVe RfWeQ PeeW UealiVP head RQ aQd, aV UeVXlW, fiQdiQg a 
SURSeU legal VRlXWiRQ WR SURWecW ZhiVWleblRZiQg fURP a hXPaQ UighWV SeUVSecWiYe iV QRW WhaW 
eaV\; eVSeciall\ ZheQ VXch ZhiVWleblRZiQg haV beeQ deWeUPiQed aV WUeaVRQRXV fURP a 
QaWiRQal VecXUiW\ SeUVSecWiYe. IQWeUQaWiRQal laZ aQd Whe XQdeUl\iQg iQWeUQaWiRQal UelaWiRQV 
WhaW UeTXiUe legal aWWeQWiRQ UegaUdiQg ZhiVWleblRZiQg aUe alZa\V iVVXeV Rf cRPSlicaWed 
realpolitik. SRPe Rf Whe cUXVadeV WR leak SWaWe VecUeWV caQ be cRPSaUed WR VcUiSWV fURP VRPe 
Rf Whe beVW VS\ QRYelV RU ficWiRQ filPV.  

ThURXgh Whe ePeUgiQg cRQVWiWiRQaliVaWiRQ Rf glRbal VecXUiW\ laZV aV a UeVXlW Rf Whe 
ZaU aQd WeUURU aQd Whe SQRZdeQ diVclRVXUeV, Whe iQWeUQaWiRQal legal V\VWeP ZaV QRW 
SUeSaUed WR haQdle Whe PRUe VeUiRXV deYelRSPeQWV iQ glRbal affaiUV WhaW UeTXiUe SWaWeV WR 
UeVSRQd deciViYel\ aQd WR XVe iQWeUQaWiRQal laZ iQ WhaW UeVSRQVe. HRZ Whe leadeUV Rf SWaWeV 
UeVSRQd iQ WeUPV Rf bRWh SRlic\ aQd laQgXage WR glRbal deYelRSPeQWV iV iPSRUWaQW. IQ RWheU 
ZRUdV, XViQg Whe laQgXage Rf iQWeUQaWiRQal laZ WR deQRXQce RQe SWaWe bXW XViQg Whe VaPe 
laQgXage WR SUaiVe aQRWheU SWaWe iV QRWhiQg bXW a fRUP Rf h\SRcUiV\ iQ Whe iQWeUQaWiRQal 
V\VWeP. ThiV ZaV PRVW eYideQW iQ Whe SQRZdeQ affaiUV giYeQ WhaW Whe Velf-iQWeUeVW Rf Whe 
UQiWed SWaWeV ZaV XQdeUPiQed. IW ZaV a PRPeQW WhaW allRZed, fRU e[aPSle, VladiPiU PXWiQ 
Rf RXVVia WR TXiS WhaW Whe WeVW (APeUica aQd EXURSe) VXddeQl\ UePePbeUed iQWeUQaWiRQal 
laZ dXUiQg Whe CUiPeaQ cUiViV Rf 2014.117 PXWiQ ZaV jXVWif\iQg Zh\ RXVVia aQQe[ed 

 
fRU VRPe diVcXVViRQV RQ WheVe iVVXeV RichaUd H\de aQd AVhle\ SaYage, ¶The ReVSRQVe WR WhiVWleblRZiQg 
b\ RegXlaWRUV: A PUacWical PeUVSecWiYe· (2015) 35 Legal SWXdieV 408; SWeSheQ Vladeck, ¶The EVSiRQage 
AcW aQd NaWiRQal SecXUiW\ WhiVWleblRZiQg AfWeU GaUceWWi· (2008) 57 APeUicaQ UQiYeUViW\ LaZ ReYieZ 
1531; CRliQ McLaXghliQ aQd Michael SchaUf, ¶OQ TeUURUiVP aQd WhiVWleblRZiQg· (2007) 38 CaVe 
WeVWeUQ ReVeUYe JRXUQal Rf IQWeUQaWiRQal LaZ 567; Ale[aQdeU KaVQeU, ¶NaWiRQal SecXUiW\ LeakV aQd 
CRQVWiWXWiRQal DXW\· (2015) 67 SWaQfRUd LaZ ReYieZ 241; AVhle\ DeekV, ¶AQ IQWeUQaWiRQal Legal 
FUaPeZRUk fRU SXUYeillaQce· (2015) 55 ViUgiQia JRXUQal Rf IQWeUQaWiRQal LaZ 291; fRU diVcXVViRQV RQ Whe 
SaUbaQeV-O[le\ AcW Rf 2002, Vee TeUU\ MRUehead, ¶SR[ aQd WhiVWleblRZiQg· (2007) 105 MichigaQ LaZ 
ReYieZ 1757.  

115  See alVR A]i] (Q 111); SWeSheQ SchXlhRfeU, ¶AQ IQWeUQaWiRQal RighW WR PUiYac\? Be CaUefXl WhaW YRX 
WiVh FRU· (2016) 14 ICON 238; PaXl FiQkelPaQ aQd AbUahaP WagQeU, ¶SecXUiW\, PUiYac\, aQd 
TechQRlRg\ DeYelRSPeQW: The IPSacW RQ NaWiRQal SecXUiW\· (2015) 2 Te[aV A&M LaZ ReYieZ 597; 
C\QWhia LabeUge, ¶TR WhaW E[WeQd ShRXld NaWiRQal SecXUiW\ IQWeUeVWV OYeUUide PUiYac\ iQ a PRVW 9/11 
WRUld· (2010) 3 VicWRUia UQiYeUViW\ Rf WelliQg WRUkiQg PaSeU SeUieV 1.  

116  See, fRU e[aPSle, L LXVWgaUWeQ, ¶NaWiRQal SecXUiW\ aQd PRliWical PRliciQg: SRPe ThRXghWV RQ ValXeV, 
EQdV aQd LaZ· iQ JeaQ-PaXl BURdeXU, PeWeU Gill aQd DeQQiV TRllbRUg (edV), Democracy, Law and Security 
(AVhgaWe 2003) 319²334.  

117  VladiPiU PXWiQ, Address by President of the Russian Federation (regarding the Crimean Referendum of 16 March 
2014 to Join Russia) (MRVcRZ, 18 MaUch 2014) <eQg.kUePliQ.UX/WUaQVcUiSWV/6889> (acceVVed 1 AXgXVW 
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(iQcRUSRUaWed) Whe CUiPeaQ PeQiQVXla iQ 2014 aQd ZaV alVR UeacWiQg WR Whe h\SRcUiV\ Rf 
Whe WeVW becaXVe Whe WeVW, he iPSlied, WeQdV WR XVe iQWeUQaWiRQal laZ iQ iWV RZQ Velf-
iQWeUeVW WR jXVWif\ aQ\ acWiRQV Whe\ XQdeUWake RXWVide Rf WheiU bRUdeUV; \eW ZheQ RWheU 
cRXQWUieV jXVWif\ WheiU acWiRQV XQdeU iQWeUQaWiRQal laZ, WheQ WhRVe cRXQWUieV aUe deePed WR 
be iQ ¶bUeach· WheUeRf. PXWiQ, hiPVelf a WUaiQed (iQWeUQaWiRQal) laZ\eU aQd PaVWeU VS\, 
kQRZV WhaW iQWeUQaWiRQal laZ iV a TXeVWiRQable SURjecW aQd iQ a WURXbled VWaWe becaXVe Whe 
dRXble VWaQdaUdV WhaW haYe SlagXed Whe VcieQce aQd SUacWice Rf iQWeUQaWiRQal laZ PakeV iW 
VeeP like a V\VWeP Rf RUgaQiVed h\SRcUiV\.118  

The UefeUeQce WR VladiPiU PXWiQ, Whe UeVWRUeU Rf RXVViaQ SRZeU iQ cRQWePSRUaU\ 
iQWeUQaWiRQal laZ aQd UelaWiRQV,119 caUUieV a ceUWaiQ ZeighW becaXVe iW ZaV PXWiQ ZhR gUaQWed 
SQRZdeQ (WePSRUaU\) SRliWical aV\lXP iQ RXVVia 2013.120 Wh\ did SQRZdeQ Qeed SRliWical 
aV\lXP? IW VR haSSeQed WhaW iQ WhaW VaPe \eaU, SQRZdeQ bleZ Whe ZhiVWle RQ Whe PaVV 
VXUYeillaQce aQd daWa gUabbiQg (UeWeQWiRQ) WechQiTXeV WhaW Whe US iQWelligeQce aSSaUaWXV 
XVed WR cRllecW daWa aQd gaWheU iQWelligeQce fURP all RYeU Whe ZRUld. ThiV daWa ZaV WheQ 
VWRUed iQ fRUWified US daWa UeSRViWRU\ baQkV WhaW ZeUe iPSeQeWUable eYeQ WR Whe fRUceV Rf 
QaWXUe.121  

SQRZdeQ becaPe Whe heUR (fRU fUeedRP Rf iQfRUPaWiRQ acWiYiVWV) aQd PXWiQ, iQ aQ 
iURQic WZiVW, becaPe Whe gUeaW SWaWeVPaQ aQd VaYiRXU Rf Whe (WeVWeUQ) fUeedRP Rf 
iQfRUPaWiRQ. NaWXUall\, all Rf Whe abRYe iV aUgXable, bXW Whe laUgeU SRiQW heUe iV WhaW SWaWeV 
haYe ePbaUked RQ PaVV daWa VXUYeillaQce aQd daWa-gUabbiQg WechQiTXeV iQ UeceQW \eaUV, aV 
Whe SQRZdeQ fileV UeYealed. ThRVe daWa VXUYeillaQce aQd gUabbiQg WechQiTXeV haYe beeQ 
caUUied RXW iQ Whe QaPe Rf QaWiRQal VecXUiW\.122 

WhaW liQkV bRWh PXWiQ aQd SQRZdeQ iV WheiU kQRZQ ZRUk aV iQWelligeQce RSeUaWiYeV 
fRU WheiU UeVSecWiYe gRYeUQPeQWV; PXWiQ fRU Whe fRUPeU KGB Rf Whe SRYieW UQiRQ aQd 
SQRZdeQ fRU Whe APeUicaQ Pega iQWelligeQce aSSaUaWXV (Yia a WePSRUaU\ cRQWUacW ZiWh aQ 
e[WeUQal VRXUce), Zhich iQclXdeV Whe CeQWUal IQWelligeQce AgeQc\ (CIA) aQd Whe NaWiRQal 
SecXUiW\ AgeQc\ (NSA).123 The URle Rf Whe NSA iQYRlYeV PaiQl\ WeleShRQe eaYeVdURSSiQg 

 
2020): ¶The\ Va\ [RXVVia iV] YiRlaWiQg QRUPV Rf iQWeUQaWiRQal laZ. FiUVWl\, iW·V a gRRd WhiQg WhaW Whe\ aW 
leaVW UePePbeU WhaW WheUe e[iVWV VXch a WhiQg aV iQWeUQaWiRQal laZ ² beWWeU laWe WhaQ QeYeU·; Vee alVR J 
GRldVPiWh aQd E PRVQeU, ¶MRUal aQd Legal RheWRUic iQ IQWeUQaWiRQal RelaWiRQV: A RaWiRQal ChRice 
PeUVSecWiYe· (2002) 31 JRXUQal Rf Legal SWXdieV 115.  

118  OQ WhiV laWWeU SRiQW Vee, fRU e[aPSle, SWeSheQ KUaVQeU, Sovereignty: Organized Hypocrisy (PUiQceWRQ 
UQiYeUViW\ PUeVV 1999) 212 diVcXVViQg YaUiRXV cRQWUadicWRU\ QRUPV VXch aV hXPaQ UighWV, aQd alVR 
SRiQWiQg RXW WhaW ¶SRYieW UXleUV ZeUe PRWiYaWed b\ bRWh cRQceUQV abRXW QaWiRQal VecXUiW\ aQd Whe 
legiWiPac\ Rf MaU[iVP-LeQiQiVP·.  

119  See geQeUall\, MaUia EQgVWURP, ¶CRQWePSRUaU\ RXVViaQ MeVViaQiVP aQd NeZ RXVViaQ FRUeigQ PRlic\· 
(2014) 35 CRQWePSRUaU\ SecXUiW\ PRlic\ 356; IQgPaU OldbeUg, ¶RXVVia·V GUeaW PRZeU SWUaWeg\ XQdeU 
PXWiQ aQd MedYedeY· (2010) UI OccaViRQal PaSeUV 1; NaWalia MRUR]RYa, ¶GeRSRliWicV, EXUaViaQiVP aQd 
RXVViaQ FRUeigQ PRlic\ XQdeU PXWiQ· (2009) 14 GeRSRliWicV 667.  

120  JacRb SWaffRUd, ¶GiPPe ShelWeU: IQWeUQaWiRQal PRliWical AV\lXP iQ Whe IQfRUPaWiRQ Age· (2014) 47 
VaQdeUbilW JRXUQal Rf TUaQVQaWiRQal LaZ 1167, 1171 (diVcXVViQg SQRZdeQ·V SRliWical aV\lXP aSSlicaWiRQ); 
WilliaP HeUUiQgWRQ, ¶SQRZed iQ iQ RXVVia: A HiVWRUical AQal\ViV Rf APeUicaQ aQd RXVViaQ E[WUadiWiRQ 
aQd Whe SQRZdeQ Saga MighW IPSacW Whe FXWXUe· (2015) 48 WaVhiQgWRQ UQiYeUViW\ JRXUQal Rf LaZ & 
PRlic\ 321.  

121  See, fRU e[aPSle, Klayman v Obama, 957 F SXSS 2d 1 (2013) challeQgiQg Whe cRQVWiWXWiRQaliW\ aQd 
VWaWXWRU\ aXWhRUiVaWiRQ Rf ceUWaiQ iQWelligeQce-gaWheUiQg SUacWiceV b\ Whe UQiWed SWaWeV gRYeUQPeQW 
UelaWiQg WR Whe ZhRleVale cRllecWiRQ Rf Whe ShRQe UecRUd PeWadaWa Rf all US ciWi]eQV. 

122  The SZiVV FedeUal AcW RQ Whe SXUYeillaQce Rf Mail aQd TelecRPPXQicaWiRQV TUaffic (2016); Whe SURSRVed 
IQYeVWigaWRU\ PRZeUV Bill (2016) (UK); VR-called VQRRSiQg laZV.  

123  FRU SQRZdeQ·V cRQQecWiRQ WR Whe NSA Vee, fRU e[aPSle, HX (Q 113) 1681; RQ Whe backgURXQd Rf PXWiQ, 
Vee, fRU e[aPSle, Dale HeUVSUiQg aQd JacRb KiSS, ¶UQdeUVWaQdiQg Whe ElXViYe MU. PXWiQ· (2001) 48 
PURblePV Rf PRVW-CRPPXQiVP 3.  
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aQd c\beUQeWic acWiYiWieV.124 NRZada\V, PXWiQ aQd SQRZdeQ aUe QR lRQgeU SaUW Rf WhRVe 
ageQcieV, ViQce PXWiQ haV becRPe a gUeaW SWaWeVPaQ (bXW UeWaiQV Whe QRPiQal head Rf VXch 
ageQcieV) iQ Whe e\eV Rf hiV cRXQWU\PeQ, aQd SQRZdeQ a YillaiQ iQ Whe e\eV Rf VRPe Rf hiV 
US cRPSaWUiRWV. HRZeYeU, Whe SQRZdeQ fileV cRQfiUP a QeZ eUa Rf c\beUQeWic cRld ZaU 
ZheUe iQWeUQeW daWa cRllecWiRQ aQd c\beUaWWackV iV aW heaUW. 

The PaVV cRllecWiRQ aQd VWRUage Rf daWa iQ UeceQW \eaUV alVR UeYealV aQRWheU 
WeUUif\iQg aQd iPSRUWaQW deYelRSPeQW WhaW haV RfWeQ beeQ RYeUlRRked; WhaW iV, Whe VWeSV WhaW 
haYe beeQ WakeQ b\ YaUiRXV cRXQWUieV WRZaUdV ZagiQg a ZaU Rf VRUWV RQ SUiYac\ (WhURXgh 
daWa UeWeQWiRQ/daWa-gUabbiQg laZV), ZhilVW aW Whe VaPe WiPe eQacWiQg laZV WR SURWecW 
SUiYac\.125 ThiV dRXble-edged VZRUd iQ iQfRUPaWiRQ SUiYac\ laZV iV VRPeZhaW beZildeUiQg, 
becaXVe VeYeUal cRXQWUieV haYe eQacWed VWURQg daWa SURWecWiRQ laZV gXaUaQWeeiQg WheiU 
ciWi]eQV cRQWURl aQd libeUW\ RYeU WheiU SeUVRQal aQd VeQViWiYe daWa.126 OQ Whe RWheU haQd, 
VRPe Rf WheVe cRXQWUieV haYe alVR eQacWed daWa UeWeQWiRQ laZV, Zhich allRZ gRYeUQPeQW 
aQd WheiU laZ eQfRUcePeQW aSSaUaWXV XQhiQdeUed acceVV WR Whe SeUVRQal aQd VeQViWiYe daWa 
Rf WheiU ciWi]eQV.127 The laWWeU aSSURach iV akiQ WR ZaU cUiPeV agaiQVW SUiYac\ aQd SeUVRQal 
daWa becaXVe QRW RQl\ dReV iW iQYade Whe iQdiYidXal libeUW\ Rf Whe hXPaQ daWa VXbjecW, bXW 
iW alVR cURVVeV bRUdeUV, RU aWWePSWV WR cURVV bRUdeUV, WR caUU\ RXW VXch aWURciRXV acWV.128 
FXUWheUPRUe, WhiV aVVaXlW RQ SUiYac\ iV alVR feediQg Whe blRRd liQe Rf WZeQW\ fiUVW ceQWXU\ 
c\beUQeWic ZaUfaUe ² leaYiQg SUiYac\ aV iWV PaiQ caVXalW\.129  

NRZada\V aQ eQRUPRXV aPRXQW Rf daWa aUe cUeaWed RQ a dail\ baViV b\ 
cRUSRUaWiRQV, iQdiYidXalV, aUWificial iQWelligeQce deYiceV aQd RWheU eQWiWieV, aQd PRVW Rf WhaW 
daWa iV VXbjecW WR Whe WeUUiWRUial laZV Rf Whe SWaWe iQ Zhich Whe daWa ZaV cUeaWed. ThaW daWa 
iV WheUefRUe Whe WaUgeW Rf acceVV aQd cRQWURl b\ SWaWeV. ThiV daWa aQd iWV VWRUage haYe fRUPed 
a QeZ SaUadigP iQ iQWeUQaWiRQal UelaWiRQV becaXVe VXch daWa cRQWaiQV a ZealWh Rf 
iQfRUPaWiRQ aQd iQWelligeQce QeceVVaU\ fRU eYeU\ cRQceiYable aVSecW Rf VRcieW\ WR fXQcWiRQ. 
The daWa, if SURceVVed b\ clRXd cRPSXWiQg cRPPeUcial ageQcieV, iV QRUPall\ VWRUed iQ 
VeUYeU faUPV VcaWWeUed aURXQd Whe ZRUld.130 OWheU daWa aUe VWRUed RQ SUiYaWe VeUYeU faciliWieV, 

 
124  AQQa PeUVk\, ¶CRYeU BlRZQ: NSA SXUYeillaQce aQd SecUeWV· (2014) 28 WaVhiQgWRQ LaZ\eU 23; PD 

WaWkiQV, ¶FISA aQd NSA SS\iQg: AUe WheUe CRQVWiWXWiRQal IPSlicaWiRQV· (2009) 2 HRPelaQd SecXUiW\ 
ReYieZ 125; SWeShaQie DeVRV, ¶The GRRgle-NSA AlliaQce: DeYelRSiQg C\beUVecXUiW\ PRlic\ aW IQWeUQeW 
SSeed· (2010) 21 FRUdhaP IQWellecWXal PURSeUW\ Media aQd EQWeUWaiQPeQW LaZ JRXUQal 173. 

125  I haYe diVcXVVed WhiV aW leQgWh iQ aQ aUWicle ZUiWWeQ iQ cRQjXQcWiRQ ZiWh WhiV RQe, bXW Zhich haV ViQce beeQ 
SXbliVhed - Vee MRUUiV (Q 111).  

126  See alVR, RegXlaWiRQ 2016/679 Rf 27 ASUil 2016 RQ Whe SURWecWiRQ Rf QaWXUal SeUVRQV ZiWh UegaUd WR Whe 
SURceVViQg Rf SeUVRQal daWa aQd RQ Whe fUee PRYePeQW Rf VXch daWa, aQd UeSealiQg DiUecWiYe 95/46/EC 
(GeQeUal DaWa PURWecWiRQ RegXlaWiRQ) [2016] OJ L119/2; Vee alVR, SchXllhRfeU (Q 115) ZaUQiQg RQ Whe 
daQgeUV Rf glRbal SUiYac\ laZV.  

127  See MRUUiV (Q 111) 32.  
128  ibid.  
129  See alVR SchXllhRfeU (Q 115); AUWhXU MilleU, The Assault on Privacy: Computers, Data Banks, and Dossiers 

(AQQ AUbRU: MichigaQ 1971) 2 giYiQg SeUhaSV RQe Rf Whe eaUlieVW accRXQWV Rf hRZ Whe eaUl\ ¶c\beUQeWic 
age· haV affecWed Whe iQdiYidXal·V Za\ Rf life aQd deWailiQg Whe UeVSRQVeV b\ Whe laZ, gRYeUQPeQW aQd 
iQdXVWU\; Ale[ KR]QiQVki aQd SWeShaQie GUace, ¶The (CRQWiQXed) AVVaXlW RQ PUiYac\: A TiPel\ BRRk 
ReYieZ FRUW\ YeaUV iQ Whe MakiQg· (2012) 90 OUegRQ LaZ ReYieZ 1135; FUedeUick LaQe, American 
Privacy: The 400-year History of Our Most Contested Right (BeacRQ PUeVV 2011); CRliQ BeQQeWW aQd ChaUleV 
Raab, The Governance of Privacy: Policy Instruments in Global Perspective (MIT PUeVV 2006); FUed CaWe, 
¶GRYeUQPeQW DaWa MiQiQg: The Need fRU a Legal FUaPeZRUk· (2008) 43 HaUYaUd CiYil RighWV-CiYil 
LibeUWieV LaZ ReYieZ 435.  

130  JaPeV GUiPPelPaQQ, ¶The SWUXcWXUe Rf SeaUch EQgiQe LaZ· (2008) 93 IRZa LaZ ReYieZ 1, 10 QRWiQg 
WhaW a VeUYeU faUP cRQViVWV Rf PaQ\ WhRXVaQdV Rf cRPSXWeUV; AQVhXl GhaQdi, MRU HaUchRl-BalWeU aQd 
IYR AdaQ, ¶SeUYeU FaUPV ZiWh SeWXS CRVWV· (2010) 67 PeUfRUPaQce EYalXaWiRQ 1; AlbeUW GUeeQbeUg, JaPeV 
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VXch aV WhRVe Rf Whe SWIFT V\VWeP, RQl\ WR be VhaUed ZiWh, fRU e[aPSle, fiQaQcial 
iQVWiWXWiRQV if Whe daWa cRQceUQed iV Rf a fiQaQcial QaWXUe.131 

PeUVRQal aQd VeQViWiYe daWa, aQd WhRVe Rf a ViPSle elecWURQic Pail (RU WhiV aUWicle), 
aUe Whe SUiYaWe SURSeUW\ Rf WhRVe Rf WhRVe WhaW cUeaWed WheP. SXch daWa aUe WheQ gRYeUQed 
b\ Whe laZV Rf Whe SWaWeV iQ Zhich Whe\ aUe VWRUed.132 FRU e[aPSle, Whe RXVViaQ laZ RQ daWa 
VWRUage WhaW caPe iQWR effecW RQ 1 SeSWePbeU 2016 UeTXiUeV WhaW all RXVViaQ ciWi]eQV· 
SeUVRQal daWa be VWRUed RQ VeUYeUV iQVide Whe RXVViaQ FedeUaWiRQ aV RSSRVed WR VeUYeUV 
RXWVide Whe RXVViaQ FedeUaWiRQ.133 ThiV aPeQdPeQW WR Whe RXVViaQ CiYil CRde iV 
WechQicall\ fRllRZiQg iQ Whe fRRWVWeSV Rf EU laZ, VXch aV Whe DaWa PURWecWiRQ RegXlaWiRQ, 
Zhich UeTXiUeV aXWhRUiVaWiRQ befRUe EU ciWi]eQV· daWa caQ be WUaQVfeUUed RXWVide Rf Whe 
EU.134 PUiPaUil\, Whe SURbleP WhaW WheVe e[aPSleV highlighW iV Whe PaWWeU Rf acceVV WR Whe 
daWa; caQ a WhiUd SWaWe legall\ acceVV iW aQd, if VR, hRZ PXch Rf a WhUeaW WR a SWaWe·V QaWiRQal 
VecXUiW\ iV WhaW? TheUe iV alVR Whe iPSRUWaQW TXeVWiRQ Rf ZheWheU hXPaQ UighWV laZV ZeUe 
bUeached iQ Whe SURceVV.  

AcceVViQg WheVe kiQdV Rf daWa, iQ SaUWicXlaU ZheQ RXWVide Whe jXUiVdicWiRQ Rf Whe SWaWe 
iQ Zhich Whe\ aUe VWRUed, iV a XQiTXe SURceVV caUUied RXW WhURXgh eiWheU legal RU illegal 
PeaQV, RU WhURXgh Whe SQRZdeQ VWUaWeg\ Rf ZhiVWleblRZiQg ZheQ WhaW daWa iV cRQVideUed 
aV beiQg WUaPSled RQ b\ gRYeUQPeQWV (ZhaW I SUefeU WR call a ZaU cUiPe agaiQVW SUiYac\, 
dXe WR Whe PaVV VXUYeillaQce aQd UeWeQWiRQ Rf daWa iQ Zhich YaUiRXV gRYeUQPeQWV aUe 
eQgaged). FRU iQVWaQce, iQ Shimovolos v Russia (2011),135 Whe legaliW\ Rf a VecUeW VXUYeillaQce 
VecXUiW\ daWabaVe ZaV TXeVWiRQed b\ Whe ECWHR. IW ZaV fRXQd WhaW Whe aSSlicaQW·V UighW WR 
a SUiYaWe life XQdeU AUWicle 8 Rf Whe EXURSeaQ CRQYeQWiRQ RQ HXPaQ RighWV ZaV YiRlaWed. 
AlWhRXgh WhiV caVe iQYRlYed Whe VecXUiW\ VeUYiceV Rf RXVVia, SWaWeV RWheU WhaQ RXVVia eQgage 
iQ WheVe acWiRQV.136 AV VRPe Rf Whe daWa WhaW cRQceUQed Whe aSSlicaQW ePaQaWed fURP hiV aiU 
WUaYelV, iQ RQe UeVSecW VXch a UXliQg ZaV VhRUW Rf h\SRcUiV\ giYeQ WhaW Whe SaVVeQgeU QaPeV 
aQd UecRUdV (PNR) daWabaVe beWZeeQ Whe US aQd Whe EU allRZV fRU ViPilaU iQfRUPaWiRQ WR 
be gaWheUed RQ iQdiYidXalV.137   

PaUWicXlaUl\ ZheQ Whe daWa cRQceUQed iV lRcaWed iQ aQRWheU VRYeUeigQ SWaWe, a SWaWe 
QRW RQl\ iQYadeV aQ RfWeQ fUieQdl\ SWaWe WR caUU\ RXW VXch heiQRXV ZaU cUiPeV, bXW alVR 
SUacWiceV a fRUP Rf RUgaQiVed h\SRcUiV\ b\ igQRUiQg Whe YaUiRXV WUeaWieV WhaW e[iVW fRU PXWXal 
aVViVWaQce beWZeeQ SWaWeV.138 FXUWheUPRUe, iW aSSeaUV WhaW ZaU cUiPeV agaiQVW SUiYac\ 
eQable SWaWeV WR eQgage iQ PaVV daWa VXUYeillaQce aV aQ acceSWed fRUP Rf eVSiRQage aQd 
iQWelligeQce gaWheUiQg, b\ WaUgeWiQg acceVV WR daWa VWRUage faciliWieV iQ RYeUVeaV SWaWeV. 

 
HaPilWRQ, DaYid MalW] aQd PaUYeeQ PaWel, ¶The CRVW Rf a ClRXd: ReVeaUch PURblePV iQ DaWa CeQWeU 
NeWZRUkV· (2009) 39 CRPPXQicaWiRQ ReYieZ 68. 

131  MRUUiV (Q 111).  
132  FRU e[aPSle, Whe UeceQWl\ adRSWed RXVViaQ laZ RQ iQWeUQeW daWa VWRUage: Vee FedeUal LaZ RQ PeUVRQal 

DaWa aQd RQ IQfRUPaWiRQ, IQfRUPaWiRQ TechQRlRgieV aQd PURWecWiRQ Rf IQfRUPaWiRQ, 4 JXl\ 2014 [О 
вне˔ении дˑ˒ˑлнениˢ в Феде˓ал˟н˞й закˑн ©О введении в дей˔˕вие ˚а˔˕и ˚е˕ве˓˕ˑй 
Г˓аждан˔кˑгˑ кˑдек˔а Рˑ˔˔ий˔кˑй Феде˓а˙ии]; N PXUWRYa, Property Rights in Personal Data – A 
European Perspective (KlXZeU 2011). 

133  FedeUal LaZ RQ PeUVRQal DaWa (Q 132).  
134  GDPR (Q 126); a UeceQW jXdgPeQW b\ Whe CRXUW Rf JXVWice Rf Whe EXURSeaQ UQiRQ VWUXck dRZQ Whe SUiYac\ 

Vhield RQ Whe WUaQVfeU Rf SeUVRQal daWa RXWVide Rf Whe EEA: Vee CaVe C-311/18 Data Protection Commissioner 
v Facebook Ireland Limited and Maximillian Schrems [16 JXl\ 2020].  

135  Shimovolos v Russia ASS QR 30194/09 (ECWHR, 21 JXQe 2011). 
136  See, fRU e[aPSle, Pretty v United Kingdom ASS QR 2346/02 (ECWHR, 29 ASUil 2002). 
137  See AgUeePeQW beWZeeQ Whe UQiWed SWaWeV aQd Whe EU RQ Whe UVe aQd TUaQVfeU Rf PaVVeQgeU NaPe 

RecRUdV WR Whe UQiWed SWaWeV DeSaUWPeQW Rf HRPelaQd SecXUiW\ (11 AXgXVW 2012) OJ L 215/5.  
138  See MRUUiV (Q 111) 32.  
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D. HXPDQ RLJKWV DV D PUREOHP: SRPH DRFWULQDO PHUVSHFWLYHV 
The geQeUal acadePic debaWe aQd cRQWUibXWiRQ WR Whe aQal\ViV Rf hXPaQ UighWV iQ 
iQWeUQaWiRQal laZ iV VXch a gUeaW bRd\ Rf ZRUk WhaW Whe VcieQce Rf hXPaQ UighWV iWVelf haV 
haUdl\ aQ\ URRP fRU cUiWiciVP. YeW, WhiV PRdeUQ VcieQce Rf hXPaQ UighWV haV alVR a SURbleP 
WhaW iV cUXcial fRU iWV VXUYiYal. The laQgXage, SUacWice aQd UheWRUic Rf hXPaQ UighWV aUe a 
SURbleP becaXVe Whe\ haYe WUaYeUVed PaQ\ diVciSliQeV aQd VXch adaSWiRQ haV UeVXlWed iQ 
diffeUeQW iQWeUSUeWaWiRQ aQd SUacWice. 

The PRdeUQ cRQceSWiRQ Rf hXPaQ UighWV iV a SURdXcW Rf SRVW-ZaU QRUPaWiYe 
iQVWUXPeQWV VXch aV Whe UDHR, Zhich VWiSXlaWeV iQ AUWicle 1 WhaW ¶all hXPaQ beiQgV aUe 
bRUQ fUee aQd eTXal iQ digQiW\ aQd UighWV·.139 ThiV QRW RQl\ VeW Whe legal WRQe fRU 
(iQWeUQaWiRQal) hXPaQ UighWV laZ bXW alVR cUeaWed a QeZ VcieQce Rf hXPaQ UighWV ZheUe 
SUacWiWiRQeUV aUe YaVWl\ Vhielded fURP UealiW\. IW iV WhiV VcieQce, Zhich iV alVR SaUW Rf Whe 
SURbleP aQd iV iQ VeaUch Rf PeaQiQg aQd RUigiQal iQWeQW RXWVide Rf e[RWic field WUiSV. 

IQ Whe UeVW Rf WhiV SaSeU, I Zill highlighW iQ bURadeU cRQWe[W ZhaW I Vee aV VRPe Rf Whe 
SURblePV ZiWh Whe VcieQce Rf hXPaQ UighWV WhaW aUe geQeUall\ lackiQg iQ Whe liWeUaWXUe aQd 
hRZ hXPaQ UighWV SUacWiWiRQeUV SeUceiYe iW. M\ aQal\ViV Rf WheVe SRiQWV iV QRW WR aUgXe WhaW 
Whe hXPaQ UighWV liWeUaWXUe iQ geQeUal VhRXld deYelRS WheVe aUgXPeQWV. I ZaQW WR PeUel\ 
RffeU a cUiWiTXe Rf ZhaW I Vee aV VRPe Rf Whe SURblePV ZiWh Whe SUacWice aQd UheWRUic Rf 
hXPaQ UighWV.  

 
L. ¶HLVWRULFLWLHV· DQG FODVKHV RI UHJLPHV LQYROYLQJ KXPDQ ULJKWV 
MXch Rf Whe hiVWRUiciWieV Rf hXPaQ UighWV ZeUe QRW QeceVVaUil\ aWWUibXWed WR hXPaQ UighWV 
aV Ze XQdeUVWaQd WheP WRda\. The hiVWRUical RUigiQV Rf hXPaQ UighWV ZeUe cRQceUQed ZiWh 
UeligiRQ, eWhicV RU Whe PRUall\ UighW WhiQg WR dR ZheQ Whe digQiW\ Rf fellRZ hXPaQV ZaV 
beiQg degUaded, deSUiYed RU URbbed iQ iQhXPaQe RU aWURciRXV Za\V.140 SaYiQg Whe life Rf a 
fellRZ belieYeU dXUiQg Whe IQTXiViWiRQ RU helSiQg WR fUee a SlaQWaWiRQ VlaYe ZaV QRW 
QeceVVaUil\ PRWiYaWed b\ hXPaQ UighWV; iW ZaV PRWiYaWed b\ Whe UeligiRXV eWhicV Rf Whe feZ 
gRRd PeQ Rf Whe WiPeV.141 The PaVVacUeV Rf WhRXVaQdV Rf ChiQeVe ciWi]eQV iQ Whe QiQeWeeQWh 
aQd WZeQWieWh ceQWXUieV ZeUe gUaYe cUiPeV,142 aV ZeUe Whe killiQgV Rf WhRXVaQdV Rf ChUiVWiaQV 
iQ S\Uia aQd LebaQRQ iQ Whe QiQeWeeQWh ceQWXU\.143 IQ cRQWePSRUaU\ WiPeV, Whe WUeQd VWill 
e[iVWV, ZheUe PaVVacUeV aQd RWheU fRUPV Rf geQRcide RccXU iQ PRdeUQ cRQflicWV. TheVe 
deYelRSPeQWV VhRXld QRW be VeeQ aV a hXPaQ UighWV SURbleP per se. RaWheU, VXch cUiPeV aUe 
iQ WhePVelYeV VeUiRXV cUiPeV, aQd lRcal aQd iQWeUQaWiRQal legal QRUPV caQ UeVSRQd 
adeTXaWel\ WR WheP ZiWhRXW iQYRkiQg Whe laQgXage Rf hXPaQ UighWV. IQYRkiQg hXPaQ UighWV 
ZheQ cRQVideUiQg Whe VeYeUiW\ Rf VXch cUiPeV XQQeceVVaUil\ cRQYRlXWeV aQd RbVWUXcWV Whe 
SURSeU aSSlicaWiRQ Rf Whe UeleYaQW legal iQVWUXPeQWV. 

ThiV alVR UaiVeV a deeSeU TXeVWiRQ: WhaW Rf ZheUe WR dUaZ Whe liQe beWZeeQ aSSlicable 
laZV, VXch aV cUiPiQal laZ, aQd hXPaQ UighWV. ShRXld all VXch cUiPeV aQd aWURciWieV be 

 
139  UDHR (Q 49) AUWicle 1. 
140  See, fRU e[aPSle, Rik TRUfV, ¶HXPaQ RighWV iQ Whe HiVWRU\ Rf Whe RRPaQ CaWhRlic ChXUch· iQ HaQV-

GeRUg ZiebeUW] aQd JRhaQQeV YaQ deU VeQ (edV), Human Rights and the Impact of Religion (BUill 2013) 55²
74.  

141  See alVR RalSh MclQeUQ\, ¶NaWXUal LaZ aQd HXPaQ RighWV· (1991) 36 APeUicaQ JRXUQal Rf 
JXUiVSUXdeQce 1; RP BRaVW, ¶The SSaQiVh OUigiQV Rf IQWeUQaWiRQal HXPaQ RighWV LaZ: A 
HiVWRUiRgUaShical ReYieZ· (2010) 41 VicWRUia UQiYeUViW\ Rf WelliQgWRQ LaZ ReYieZ 235.  

142  See, fRU e[aPSle, BXUeQVaiQ BRUjigiQ, ¶The CRPSle[ SWUXcWXUe Rf EWhQic CRQflicW iQ Whe FURQWieU: ThURXgh 
Whe DebaWeV aURXQd Whe JiQdaQdaR IQcideQW iQ 1891· (2004) 6 IQQeU AVia 41. 

143  EXgeQe RRgaQ, ¶SecWaUiaQiVP aQd SRcial CRQflicW iQ DaPaVcXV: The 1860 EYeQWV RecRQVideUed· (2004) 
51 AUabica 493.  
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gURXSed XQdeU cUiPeV agaiQVW hXPaQiW\, ZheUe Whe\ aUe bURadl\ a YiRlaWiRQ Rf Whe laZV Rf 
ZaU, hXPaQ UighWV cRQYeQWiRQV aQd lRcal cUiPiQal laZV? OU PRUe SURYRcaWiYel\, WR giYe 
legiWiPac\ WR hXPaQ UighWV QRUPV aQd SUiQciSleV QaWiRQall\ aQd iQWeUQaWiRQall\, VhRXld 
VXch cUiPeV alVR iQclXde chaUgeV Rf hXPaQ UighWV YiRlaWiRQV? ThiV iV RQl\ RQe aUea ZheUe 
hXPaQ UighWV SRVe a SURbleP, aV ZhaW iV laUgel\ cRQceiYed aV hXPaQ UighWV claVheV ZiWh 
YaUiRXV legal UegiPeV.  

TheVe claVheV Rf legal UegiPeV gR deeSeU, WR Whe legal RUigiQ Rf hXPaQ UighWV iQ Whe 
PRdeUQ aQd iQWeUQaWiRQal cRQWe[W, aQd WR hRZ WhaW RUigiQ UelaWeV WR dRPeVWic UighWV WhaW 
ZeUe fRXQd iQ YaUiRXV SWaWe cRQVWiWXWiRQV SUiRU WR Whe ePeUgeQce Rf iQVWUXPeQWV VXch aV Whe 
UDHR aQd RWheU iQWeUQaWiRQal legal iQVWUXPeQWV WhaW aUe PRdeled WheUeRQ. The claVh Rf 
legal UegiPeV iQ Whe hXPaQ UighWV PRYePeQW iV RQl\ Whe WiS Rf Whe icebeUg aQd iW iV XS WR 
legal VchRlaUV WR gR be\RQd Whe PeUe iQWeUSUeWaWiRQ Rf cXUUeQW hXPaQ UighWV iQVWUXPeQWV WR 
RffeU a cRQceUWed aQd PeWhRdRlRgical QRUPaWiYe diVcRXUVe, iQ RUdeU WR deUail claVheV Rf 
legal UegiPeV iQYRlYiQg hXPaQ UighWV. 

  
LL. IQWHUGLVFLSOLQDU\ VWXGLHV 
SchRlaUl\ RXWSXW RfWeQ beQefiWV fURP Whe cUiWiTXe RU Whe kQRZledge Rf e[SeUWV iQ RWheU fieldV 
aQd WhiV RfWeQ geQeUaWeV aQ iQWeUdiVciSliQaU\ aSSURach. IQ Whe field Rf hXPaQ UighWV, 
iQWeUdiVciSliQaU\ VWXdieV aUe YRlXPiQRXV aQd Whe liWeUaWXUe keeSV gURZiQg.  

The SURbleP ZiWh Whe iQWeUdiVciSliQaU\ aSSURach WR hXPaQ UighWV iV WhaW QRW RQl\ 
aUe WRR PaQ\ haQdV SaiQWiQg Whe VaPe feQce, bXW Whe SaiQW caQ be cRUURViYe aQd Whe feQce 
Pa\ gUadXall\ deca\. ThiV iV Whe PajRU SURbleP faciQg Whe laQgXage, SUacWice aQd UheWRUic 
Rf hXPaQ UighWV. IQ addiWiRQ WR WhiV cRUURViYe SaiQW, RWheU VcieQWific fieldV WhaW aUe RQ Whe 
YeUge Rf e[WiQcWiRQ RU face acadePic glXW jXPS RQ Whe hXPaQ UighWV baQdZagRQ aQd fUee-
Uide WheiU Za\ WR SURPiQeQce.144 ThiV leaYeV Whe WaUgeW, Whe human, RXW Rf hXPaQ UighWV aQd 
UelegaWeV iW WR a laUgel\ acadePic UheWRUical diVcRXUVe.  

NRZheUe iQ WhiV gUaQd gaPe Rf UheWRUic iV Whe hXPaQ SUeVeQW, QRU iV hiV digQiW\ a 
SUacWical cRQceUQ.145 The UheWRUic Rf hXPaQ UighWV WhURXgh aQ iQWeUdiVciSliQaU\ aSSURach iV 
QRW RQl\ a cRWWage iQdXVWU\ iQ PRVW WeVWeUQ QaWiRQV, bXW alVR cUeaWeV a falVe VeQVe Rf 
VecXUiW\ iQ Whe UeVW Rf Whe ZRUld aQd iQ Whe effRUWV Rf SeRSle WR VXUYiYe Whe SUacWicaliWieV Rf 
eYeU\da\ liYe RU Whe SeUceiYed iQjXVWiceV cUeaWed b\ (iQWeUQaWiRQal) legal iQVWUXPeQWV iQ Whe 
WeVWeUQ ZRUld.146  

While WheUe aUe added beQefiWV Rf iQWeUdiVciSliQaU\ aSSURacheV WR hXPaQ UighWV, Whe 
VcieQce iWVelf haV cUeaWed a diYiViRQ aPRQg YaUiRXV acadePicV aQd WhiV diYiViRQ iV bRUQe RXW 
WhURXgh iQWeUdiVciSliQaU\ iQWeUSUeWaWiRQ Zhile, aW Whe VaPe WiPe, hXPaQ UighWV allRZV fRU 
Whe SURSSiQg XS Rf failed acadePic diVciSliQeV.147 SiPilaU WR gUe\ clRXdV WhaW caQ be VhifWed 
b\ Whe ZiQd, hXPaQ UighWV aV a laQgXage aQd WRRl Rf UheWRUic, RfWeQ XVed b\ Whe WeVWeUQ 
ZRUld, aUe e[SaQdiQg dXe WR iQWeUdiVciSliQaU\ aSSURacheV. SXch gUe\ clRXdV daUkeQ Whe 

 
144  WheQ WhiV aUWicle ZaV fiUVW ZUiWWeQ, I had VSecific fieldV iQ PiQd, bXW P\ PePRU\ lagV XSRQ UeYiViRQ VeYeUal 

\eaUV laWeU WR SiQSRiQW a VSecific field. NeedleVV WR Va\, WheUe aUe iQdeed iQWeUdiVciSliQaU\ challeQgeV ZiWh 
hXPaQ UighWV; Vee, fRU e[aPSle, LiQdVe\ KiQgVWRQ, ¶The RiVe Rf HXPaQ RighWV EdXcaWiRQ: OSSRUWXQiWieV, 
ChalleQgeV, aQd FXWXUe PRVVibiliWieV· (2014) 9 SRcieWieV WiWhRXW BRUdeUV 188.  

145  See, hRZeYeU, ChUiVWRSheU McCUXddeQ, ¶HXPaQ DigQiW\ aQd JXdicial IQWeUSUeWaWiRQ Rf HXPaQ RighWV· 
(2008) 19 EJIL 655.  

146  SRPe Rf Whe PRUe VcieQWific fRUPV Rf WhiV claiP caQ alVR be iQfeUUed, Vee Sall\ MeUU\, ¶GlRbal HXPaQ 
RighWV aQd LRcal SRcial MRYePeQWV iQ a Legall\ PlXUal WRUld· (1997) 12 CaQadiaQ JRXUQal Rf LaZ aQd 
SRcieW\ 247.  

147  See P\ cRPPeQW abRYe (Q 144); fRU VRPe cUiWical UeflecWiRQV Vee SaUa O·Neill, ¶The DaUk Side Rf HXPaQ 
RighWV· (2005) 81 IQWeUQaWiRQal AffaiUV 427.  
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RUigiQal SXUSRVe Rf hXPaQ UighWV, aQd hXPaQ UighWV becRPeV a SURbleP aV iW haV cRPe WR 
a cURVVURadV ZiWhRXW aQ\ VeQVe Rf diUecWiRQ. 

 
LLL. :KDW GRHV LW UHDOO\ PHDQ WR KDYH KXPDQ ULJKWV?  
DReV a cRXQWU\·V (cRQVeUYaWiYe) YalXeV aQd RSSRViWiRQ WR VaPe-Ve[ PaUUiage Ueall\ iQYRlYe 
hXPaQ UighWV? AQRWheU SURblePaWic aUea iQ Whe hXPaQ UighWV PRYePeQW iV Whe Ueal 
PeaQiQg Rf hXPaQ UighWV. HXPaQ UighWV caQ be aWWUibXWed WR aQ\WhiQg aQd WhiV cUeaWeV a 
falVe VeQVe Rf VecXUiW\ UegaUdiQg Whe Ueal PeaQiQg Rf hXPaQ UighWV. If a cRXQWU\ eQacWV laZV 
iQ RUdeU WR eQVXUe WhaW Whe faPil\ iV QRW dilXWed b\ eQVXUiQg WhaW faWheUV haYe aQ eTXal Va\ 
iQ SaUeQWiQg, dReV iW Ueall\ diVcUiPiQaWe agaiQVW VaPe Ve[-cRXSleV aQd, if VR, iV WhaW a hXPaQ 
UighWV SURbleP? IQ a VeQVe \eV, baVed RQ Whe cXUUeQW WUeQd iQ hXPaQ UighWV cRXUWV (PRVWl\ 
iQ Whe WeVWeUQ ZRUld), iW iV a hXPaQ UighWV SURbleP.  

We haYe VeeQ WhiV iQ Vallianatos and Others v Greece,148 aQd RWheU caVeV ZheUe a 
hXPaQ UighWV claiP caQ RffeU jXdicial UeSUieYe fRU WhRVe ZhR felW diVadYaQWaged b\ laZV RU 
SWaWe acWiRQV. SaPe-Ve[ iVVXeV aUe QRW Whe RQl\ RQeV WhaW hXPaQ UighWV haYe VRlYed. ViRleQW 
cUiPiQalV, Ve[ RffeQdeUV, aV\lXP VeekeUV aQd iPPigUaQWV alike haYe XVed Whe cRXUWV (agaiQ, 
PRVWl\ iQ Whe WeVWeUQ ZRUld) WR aUgXe WhaW WheiU hXPaQ UighWV haYe beeQ YiRlaWed.149  

WhaW iV iQWeUeVWiQg abRXW WheVe claiPV iV WhaW Whe\ aUe RfWeQ Pade b\ WhRVe RUigiQall\ 
fURP RWheU SaUWV Rf Whe ZRUld, ZheUe WeVWeUQ VWaQdaUdV Rf hXPaQ UighWV aUe QRW fXll\ 
SUacWiced per se. FRU iQVWaQce, iQ JR v Secretary of State (UK),150 a CaUibbeaQ PaQ ZaV RUdeUed 
WR be deSRUWed fURP Whe UK afWeU he VeUYed a SUiVRQ VeQWeQce fRU Whe killiQg Rf aQRWheU PaQ. 
HRZeYeU, Whe EQgliVh CRXUW Rf ASSeal held WhaW Whe PaQ cRXld QRW be deSRUWed aV iW ZRXld 
YiRlaWe hiV hXPaQ UighWV XQdeU AUWicle 3 Rf Whe HXPaQ RighWV AcW (UK),151 ViQce Whe PaQ 
iQ TXeVWiRQ aVVeUWed aW Whe laVW PiQXWe WhaW he ZaV ga\.  

FXUWheUPRUe, iQ RWheU iQVWaQceV, VXch aV iQ Kiobel v Shell,152 ciWi]eQV Rf SWaWeV ZheUe 
WeVWeUQ VWaQdaUdV Rf hXPaQ UighWV aUe TXeVWiRQable RfWeQ UeVRUW WR hXPaQ UighWV WR Veek 
fiQaQcial cRPSeQVaWiRQ, b\ allegiQg WhaW WheiU hXPaQ UighWV haYe beeQ YiRlaWed b\ a 
cRUSRUaWe eQWiW\ fRU aidiQg aQd abeWWiQg alleged aWURciWieV. The laUgeU SRiQW heUe iV WhaW 
hXPaQ UighWV haYe becRPe a faUce ZheUeb\ Whe\ aUe aSSlicable WR all WhiQgV, \eW Whe cRXUWV 
PXVW RfWeQ cRPSl\ ZiWh legiVlaWiRQ WhaW iV beiQg abXVed. SXch abXVe iV laUgel\ Whe PakiQg 
Rf Whe WeVWeUQ ZRUld aV iW bURadl\ adRSWed Whe laQgXage Rf hXPaQ UighWV aQd eQacWed 
legiVlaWiRQ UeflecWiQg WhaW laQgXage iQ RUdeU WR giYe aQ iPage Rf ciYiliW\ be\RQd WheiU 
bRUdeUV.  

GiYeQ Whe QXPeURXV aWURciWieV WhaW Whe PajRUiW\ Rf cRXQWUieV iQ Whe WeVWeUQ ZRUld 
haYe allegedl\ cRPPiWWed iQ Whe laVW fiYe ceQWXUieV, eiWheU b\ ZaUV RU cRlRQiVaWiRQ,153 iW 
VRPeWiPeV VeePV WhaW Whe laQgXage Rf hXPaQ UighWV aQd iWV accRPSaQ\iQg laZV aUe a Za\ 
Rf e[SUeVViQg gXilW aQd aSRlRg\. The TXeVWiRQ Rf ZhaW hXPaQ UighWV Ueall\ PeaQV gReV 
be\RQd Whe YeUQacXlaU fURP EXURSeaQ WR ¶glRbal SRXWh· laQgXageV. IW iV alVR akiQ WR a laUge 

 
148  Case of Valliantos and Others v Greece ASS NRV 29381/09 aQd 32684/09 (ECWHR, 7 NRYePbeU 2013).  
149  A claVVic e[aPSle iV UaiViQg hXPaQ UighWV claiPV ZheQ RbjecWiQg WR deSRUWaWiRQ; Vee alVR VaQeVVa 

BeWWiQVRQ, ¶DeSRUWaWiRQ Rf MigUaQW FRllRZiQg CUiPiQal CRQYicWiRQ: EXURSeaQ CRQYeQWiRQ RQ HXPaQ 
RighWV, AUWicle 8· (2010) 74 JRXUQal Rf CUiPiQal LaZ 113; See alVR R (On the application of JR (Jamaica) v 
Secretary of State for the Home Department, EWCA CiY 477 (2014).  

150  R (On the application of JR (Jamaica) v Secretary of State for the Home Department, EWCA CiY 477 (2014). 
151  HXPaQ RighWV AcW (1998) (UK), AUWicle 3.  
152  Kiobel v Royal Dutch Petroleum Co., 133 S CW 1659 (2013).  
153  See fRU e[aPSle, PaWUick WRlfe, ¶SeWWleU CRlRQialiVP aQd Whe EliPiQaWiRQ Rf Whe NaWiYe· (2006) 8 JRXUQal 

Rf GeQRcide ReVeaUch 387; fRU diVcXVViRQ RQ eaUl\ WZeQWieWh ceQWXU\ geQRcide iQ a cRlRQial cRQWe[W Vee 
Rachel AQdeUVRQ, ¶RedUeVViQg CRlRQial GeQRcide XQdeU IQWeUQaWiRQal LaZ; The HeUR·V· CaXVe Rf AcWiRQ 
AgaiQVW GeUPaQ\· (2005) 93 CalifRUQia LaZ ReYieZ 1155.  
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SaWch Rf Vk\, cRYeUed ZiWh gUe\ clRXdV WhaW caQ be eaVil\ PRYed b\ ZiQdV WR aQRWheU SaUW 
Rf Whe Vk\. IQ WhiV cRQVWaQW VhifW Rf gUe\ clRXdV, aQ\RQe aQd aQ\WhiQg caQ aUgXe WhaW iW 
UaiQed RQ WheP aQd WhXV YiRlaWed WheiU hXPaQ UighWV. 

The abRYe SeUVSecWiYeV aUe VRPe ViQgXlaU iQVighWV iQWR Whe diUecWiRQ Rf iQWeUQaWiRQal 
hXPaQ UighWV UheWRUic iQ Whe glRbal VSheUe aQd hRZ WhaW UheWRUic caQ eaVil\ be adaSWed WR 
VXiW RWheU QRUPV VXch aV QaWiRQal VecXUiW\. 

 
9. CRQFOXVLRQ 
FURP Whe abRYe aQal\ViV, RQe WhiQg WhaW dReV VeeP WR haYe ePeUged iV WhaW iQWeUQaWiRQal 
hXPaQ UighWV laZ dReV QRW RffeU SURWecWiRQ WR dRPeVWic ViWXaWiRQV UegaUdiQg Whe YiRlaWiRQ 
Rf hXPaQ UighWV. IQ RWheU ZRUdV, ZheUe QaWiRQal VecXUiW\ iQWeUVecWV ZiWh hXPaQ UighWV 
YiRlaWiRQV aW Whe dRPeVWic leYel, iQWeUQaWiRQal hXPaQ UighWV laZ iV Zeak becaXVe WheUe aUe 
VR PaQ\ fiUeZallV agaiQVW ZhaW iV cRQVideUed QaWiRQal VecXUiW\ aW Whe dRPeVWic leYel, Zhich 
SWaWeV caQ iQYRke baVed RQ WheiU dRPeVWic laZV.  

WiWhiQ Whe UealP Rf iQWeUQaWiRQal UelaWiRQV aQd iQWeUQaWiRQal laZ RSeUaWiRQV, iW iV 
XS WR SWaWeV WR deWeUPiQe Whe Ueach aQd VcRSe Rf iQWeUQaWiRQal laZ aQd, aV VXch, ¶Whe QaWiRQ 
SWaWe VWill SUeYailV glRball\, iQWeUQaWiRQal laZ iV QRW QRUPall\ legall\ biQdiQg dRPeVWicall\ 
XQleVV iW iV iQcRUSRUaWed iQWR QaWiRQal legiVlaWiRQ.·154 FXUWheUPRUe, ZheUe iQWeUQaWiRQal laZ 
iV iQcRUSRUaWed iQWR dRPeVWic legiVlaWiRQ, Whe UiVk Rf iQcRPSaWibiliW\ ZiWh RWheU 
cRQVWiWXWiRQal QRUPV Pa\ UeQdeU iQWeUQaWiRQal hXPaQ UighWV QRUPV iQcRPSaWible ZiWh 
QaWiRQal VecXUiW\ legiVlaWiRQ.  

NaWXUall\, Whe YieZV iQ WhiV SaSeU aUe RQl\ VRPe Rf PaQ\ TXeVWiRQV WhaW WhRVe ZhR 
ViW RQ Whe RSSRViQg Vide caQ UaiVe UegaUdiQg hXPaQ UighWV. The PRUe TXeVWiRQV aVked, Whe 
PRUe acadePicV iQ YaUiRXV fieldV VWUXggle WR cRPe XS ZiWh Whe UighW aQVZeUV WhaW caQ VaWiVf\ 
Whe cXUiRXV TXeVWiRQeU. OQ Whe RQe haQd, VRPe acadePicV WeQd WR gaWheU Uadical PiQdV WR 
WhiQk fUeel\ aQd SUeVeQW WheiU cRQceSWiRQ Rf hXPaQ UighWV aQd, RQ Whe RWheU, VRPe 
acadePicV RffeU WheiU iQVighWV fURP \eaUV Rf SUacWice iQ hXPaQ UighWV VeWWiQgV. WhaW PRVW 
Rf XV caQ agUee iV WhaW hXPaQ UighWV aUe a fRUce WR be UeckRQed ZiWh aQd haYe SURbabl\ 
cRPe WR a cURVVURadV.  

 
 

 
 

* 
 

 
JURMLO.RUJ 

 
154  Head aQd MaQQ (Q 6) 177.  
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AbVWUacW 
 

ThiV SaSeU diVcXVVeV Whe legal UamificaWiRQV Rf UeVeUYaWiRQV WR mXlWilaWeUal hXmaQ 
UighWV WUeaWieV. IW e[amiQeV Whe aSSURach Rf Whe IQWeUQaWiRQal CRXUW Rf JXVWice (ICJ), 
cRmSaUed WR WhaW Rf Whe EXURSeaQ CRXUW Rf HXmaQ RighWV (ECWHR), iQ lighW Rf Whe geQeUal 
SUacWice iQ iQWeUQaWiRQal laZ UelaWiQg WR UeVeUYaWiRQV aQd Whe IQWeUQaWiRQal LaZ 
CRmmiVViRQ·V cRmmeQWaU\. The SaSeU WheQ diVcXVVeV Whe VcRSe fRU chaQge aQd gURZWh, 
giYeQ Whe QaWXUe Rf Whe WZR diffeUeQW aSSURacheV. OQce iW haV VeW RXW Whe cXUUeQW laZ iW 
deVcUibeV Whe URle Rf Whe eYRlYiQg mRUal, VRcial aQd SRliWical climaWe iQ VRcieW\ aQd Whe effecW 
WhaW iW haV RQ Whe cRQYeUVaWiRQ aURXQd hXmaQ UighWV aQd WUeaW\ UeVeUYaWiRQV. IW aQVZeUV 
WhUee maiQ TXeVWiRQV aURXQd UeVeUYaWiRQV: fiUVW, ZheWheU UeVeUYaWiRQV aUe allRZed; VecRQd, 
Whe cRQdiWiRQV XQdeU Zhich Whe\ aUe allRZed; aQd WhiUd, if UeVeUYaWiRQV aUe QRW allRZed, 
ZheWheU Whe iQYalid UeVeUYaWiRQ caQcelV a SaUW\·V membeUVhiS Rf Whe WUeaW\. HaYiQg 
aQVZeUed WheVe WhUee TXeVWiRQV, Whe SaSeU dUaZV WR Whe cRQclXViRQ WhaW, XlWimaWel\, fRU 
iQWeUQaWiRQal laZ WR cRQWiQXe WR be effecWiYe, VWaWe VRYeUeigQW\ mXVW be giYeQ Whe XWmRVW 
UeVSecW aQd imSRUWaQce iQ UelaWiRQ WR UeVeUYaWiRQV. WiWh Whe cXUUeQW SRlaUiVaWiRQ Rf Whe 
SRliWical climaWe, aV iV eYideQced b\ Whe WUadiWiRQall\ libeUal VWaWeV· leaQiQg WRZaUdV 
cRQVeUYaWiYe YalXeV, aV iQ BUiWaiQ aQd Whe UQiWed SWaWeV, a SXVh b\ Whe ECWHR WR VeYeU 
UeVeUYaWiRQV fURm WUeaWieV aQd VWill biQd Whe VWaWe Zill RQl\ alieQaWe ke\ Sla\eUV fURm Whe 
iQWeUQaWiRQal VWage. AW face YalXe, RQe ma\ be iQcliQed WR WhiQk WhaW Whe VWUiQgeQW SURWecWiRQ 
Rf hXmaQ UighWV YalXeV aQd limiWiQg Whe UeVeUYaWiRQV WR VXch YalXeV iV beQeficial bXW, iQ 
UealiW\, WhiV ZRXld make SaUWiciSaWiRQ iQ Whe iQWeUQaWiRQal fUameZRUk XQaSSealiQg WR VWaWeV 
aV WheiU VRYeUeigQW\ ZRXld be iQfUiQged. TheUefRUe, Whe ICJ·V aSSURach iV adYaQWageRXV aV 
iW XQdeUVWaQdV Whe URle Rf UeVeUYaWiRQV iQ achieYiQg SaUWiciSaWiRQ aQd iW alVR XQdeUVWaQdV 
Whe VWaWe SUacWice elemeQW. ThXV, iQ liQe ZiWh Whe ILC cRmmeQWaU\ aQd Whe ICJ·V 
jXdgemeQWV, Whe ECWHR·V UeceQW UXliQgV Zill QRW becRme Whe iQWeUQaWiRQal laZ QRUm aQd 
VWaWe VRYeUeigQW\ ZiWh UeVSecW WR UeVeUYaWiRQV Zill cRQWiQXe WR SUeYail. 
 
 
I. IQWURdXcWLRQ 
ThiV eVVa\ diVcXVVeV Whe legal UamificaWiRQV Rf UeVeUYaWiRQV WR mXlWilaWeUal hXmaQ UighWV 
WUeaWieV. IW Zill e[amiQe Whe aSSURach Rf Whe IQWeUQaWiRQal CRXUW Rf JXVWice (ICJ), cRmSaUed 
WR WhaW Rf Whe EXURSeaQ CRXUW Rf HXmaQ RighWV (ECWHR), iQ lighW Rf Whe geQeUal SUacWice 
iQ iQWeUQaWiRQal laZ UelaWiQg WR UeVeUYaWiRQV aQd Whe IQWeUQaWiRQal LaZ CRmmiVViRQ·V 
cRmmeQWaU\. The SaSeU Zill WheQ diVcXVV Whe VcRSe fRU chaQge aQd gURZWh, giYeQ Whe 
QaWXUe Rf Whe WZR diffeUeQW aSSURacheV. OQce Whe cXUUeQW laZ haV beeQ deVcUibed, Whe URle 
Rf Whe eYRlYiQg mRUal, VRcial aQd SRliWical climaWe iQ VRcieW\ aQd Whe effecW WhaW iW haV RQ 
Whe cRQYeUVaWiRQ aURXQd hXmaQ UighWV aQd WUeaW\ UeVeUYaWiRQV Zill be aQal\Ved. The SaSeU 
Zill cRQclXde ZiWh a diVcXVViRQ Rf ZhaW caQ be e[SecWed iQ Whe fXWXUe, giYeQ Whe YaU\iQg 
aSSURacheV aQd VRcieWal chaQgeV. 
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ThiV SaSeU VeekV WR aQVZeU WhUee maiQ TXeVWiRQV iQ UelaWiRQ WR UeVeUYaWiRQV: fiUVW, 
ZheWheU UeVeUYaWiRQV aUe allRZed; VecRQd, Whe cRQdiWiRQV XQdeU Zhich Whe\ aUe allRZed; 
aQd WhiUd, if UeVeUYaWiRQV aUe QRW allRZed, ZheWheU Whe iQYalid UeVeUYaWiRQ caQcelV a SaUW\·V 
membeUVhiS Rf Whe WUeaW\.  

 
 

II. GeQeUaO BacNJURXQd RQ ReVeUYaWLRQV 
BefRUe begiQQiQg Whe eQTXiU\ iQWR WheVe WhUee TXeVWiRQV, VRme geQeUal cRQWe[W RQ 
UeVeUYaWiRQV aQd Whe legal VeWWiQg iQ Zhich Whe\ aUe aQal\Ved iV QeceVVaU\. A UeVeUYaWiRQ 
UeVXlWV iQ Whe abVeQce Rf RbligaWiRQV WhaW Whe WUeaW\ ZRXld RWheUZiVe eQWail.1 IQWeUQaWiRQal 
laZ caQ be aSSlied iQ WhUee maiQ Za\V ZheQ aQal\ViQg a legal SURblem: Whe dRcWUiQal 
aSSURach, Whe SWaWe SUacWice aSSURach aQd Whe SRlic\-RUieQWed aSSURach. The dRcWUiQal 
aSSURach VeekV WR SURYide ¶a cUiWical cRQceSWXal aQal\ViV Rf all UeleYaQW legiVlaWiRQ aQd caVe 
laZ WR UeYeal a VWaWemeQW Rf Whe laZ UeleYaQW WR Whe maWWeU XQdeU iQYeVWigaWiRQ·.2 IQ eVVeQce, 
WhiV aSSURach adheUeV clRVel\ WR Whe leWWeU Rf Whe laZ. SWaWe SUacWice iV ¶a SaWWeUQ Rf 
behaYiRXU b\ VWaWeV Zhich, if accRmSaQied b\ a cRQYicWiRQ b\ WhRVe VWaWeV WhaW WheiU 
behaYiRXU iV UeTXiUed aV a maWWeU Rf laZ, ma\ giYe UiVe WR cXVWRmaU\ iQWeUQaWiRQal laZ·.3 
The SWaWe SUacWice aSSURacK iV Whe SUacWical imSlemeQWaWiRQ Rf SWaWe SUacWice WR fRUm Whe 
baViV Rf a legal deciViRQ. IQ RUdeU fRU a geQeUal SUiQciSle WR be eVWabliVhed aV SWaWe SUacWice, 
Whe cRXUW mXVW aVceUWaiQ WhaW Whe SUacWice iV ¶UecRgQi]ed b\ ciYili]ed QaWiRQV·, Zhich iQ 
SUacWice meaQV WhaW Whe SUiQciSle caQ be fRXQd iQ ¶diYeUVe legal familieV·.4 The SRlic\-
RUieQWed aSSURach lRRkV aW ZhaW Whe laZ RXghW WR be, giYeQ Whe SXblic SRlic\ Rf Whe VRcieW\, 
aQd VeekV WR VhaSe aQd eQfRUce Whe laZ accRUdiQgl\.5 

UlWimaWel\, WhiV SaSeU Zill aUgXe fRU a SWaWe SUacWice aQd SRlic\-RUieQWed aSSURach. 
IW aUgXeV WhaW WR Uel\ RQ SRlic\ alRQe ZRXld iQfUiQge RQ ceUWaiQW\ aQd SWaWe VRYeUeigQW\, 
Zhich ZRXld lead WR a lack Rf SWaWe SaUWiciSaWiRQ. ThiV ZRXld deVWUR\ Whe fRXQdaWiRQ Rf 
iQWeUQaWiRQal laZ aQd Whe eQWiUe V\VWem ZRXld ceaVe WR fXQcWiRQ effecWiYel\. ThiV Zill be 
elabRUaWed XSRQ iQ Whe cRQWe[W Rf Whe CRXUWV· aSSURacheV aQd Whe ILC cRmmeQWaU\ belRZ. 
The geQeUal SUacWice aURXQd WUeaWieV Zill be diVcXVVed fiUVW, ZiWh UefeUeQce WR Whe WhUee 
TXeVWiRQV UaiVed iQ Whe iQWURdXcWiRQ. 

The VieQQa CRQYeQWiRQ RQ Whe LaZ Rf TUeaWieV (VCLT)6 iV aQ aXWhRUiWaWiYe 
iQVWUXmeQW RQ iQWeUQaWiRQal laZ WUeaWieV aQd fRUmV SaUW Rf iQWeUQaWiRQal cXVWRmaU\ laZ 
(makiQg iW biQdiQg RQ all SWaWeV ZheWheU Whe\ haYe UaWified iW RU QRW).7 The VCLT defiQeV a 
UeVeUYaWiRQ aV ¶a XQilaWeUal VWaWemeQW, hRZeYeU ShUaVed RU Qamed, made b\ a SWaWe, ZheQ 
VigQiQg, UaWif\iQg, acceSWiQg, aSSURYiQg RU accediQg WR a WUeaW\, ZheUeb\ iW SXUSRUWV WR 
e[clXde RU WR mRdif\ Whe legal effecW Rf ceUWaiQ SURYiViRQV Rf Whe WUeaW\ iQ WheiU aSSlicaWiRQ 

 
*   UQiYeUViW\ Rf CaSe TRZQ. 
1  IQWeUQaWiRQal LaZ CRmmiVViRQ, ¶ReSRUW Rf Whe IQWeUQaWiRQal LaZ CRmmiVViRQ RQ Whe WRUk Rf iWV FifWieWh 

SeVViRQ· (23 JXl\ 1998) A/CN.4/SER.A/1998/Add.l (PaUW 2) SaUaV 490²504. 
2  TeUU\ HXWchiQVRQ, ¶The DRcWUiQal MeWhRd: IQcRUSRUaWiQg IQWeUdiVciSliQaU\ MeWhRdV iQ RefRUmiQg Whe 

LaZ· (2015) 8(3) The EUaVmXV LaZ ReYieZ 130, 131. 
3  JRhQ CXUUie, PXbOLc IQWeUQaWLRQaO LaZ (2Qd edQ, IUZiQ LaZ 2008) 321. 
4  KaWeUiQa LiQRV, ¶HRZ WR SelecW aQd DeYelRS IQWeUQaWiRQal LaZ CaVe SWXdieV: LeVVRQV fURm CRmSaUaWiYe 

LaZ aQd CRmSaUaWiYe PRliWicV· (2015) The AmeUicaQ JRXUQal Rf IQWeUQaWiRQal LaZ 475. 
5  M\UeV McDRXgal, ¶LaZ aV a PURceVV Rf DeciViRQ: A PRlic\-OUieQWed ASSURach WR Legal SWXd\· (1956) 

NaWXUal LaZ FRUXm 53. 
6  VieQQa CRQYeQWiRQ RQ Whe LaZ Rf TUeaWieV (adRSWed 23 Ma\ 1969, eQWeUed iQWR fRUce 27 JaQXaU\ 1980) 

1155 UNTS 331 (VieQQa CRQYeQWiRQ) aUW 33. 
7  DaYid JRQaV & ThRmaV SaXQdeUV, ¶The ObjecW aQd PXUSRVe Rf a TUeaW\: The IQWeUSUeWiYe MeWhRdV· (2010) 

VaQdeUbilW JRXUQal Rf TUaQViWiRQal LaZ 572. 
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WR WhaW SWaWe·.8 DXe WR SWaWe VRYeUeigQW\ a UeVeUYaWiRQ iV alZa\V allRZed, e[ceSW iQ Whe 
fRllRZiQg ciUcXmVWaQceV: (1) Whe WUeaW\ SURhibiWV all UeVeUYaWiRQV; (2) Whe WUeaW\ allRZV RQl\ 
ceUWaiQ UeVeUYaWiRQV bXW QRW iQclXdiQg Whe RQe aW haQd; RU (3) Whe UeVeUYaWiRQ iV iQcRmSaWible 
ZiWh Whe RbjecW aQd SXUSRVe Rf Whe WUeaW\.9 ReVeUYaWiRQV caQQRW be made afWeU a SWaWe haV 
acceSWed a WUeaW\; Whe UeVeUYaWiRQ mXVW be made aW Whe Wime WhaW Whe WUeaW\ iV beiQg VigQed 
aQd QegRWiaWed b\ Whe SWaWe. TUadiWiRQall\, a SWaWe WhaW ZaQWV WR aWWach a UeVeUYaWiRQ WhaW iV 
QRW SeUmiVVible Zill QRW be SeUmiWWed WR becRme a SaUW\ WR Whe WUeaW\ XQleVV all Whe RWheU 
QaWiRQ-SWaWeV WhaW aUe SaUWieV WR Whe WUeaW\ agUee WR Whe UeVeUYaWiRQ.10 HRZeYeU, WhiV 
WUadiWiRQal SRViWiRQ haV beeQ challeQged iQ SUacWice, aQd WheVe challeQgeV Zill be diVcXVVed 
belRZ ZheQ aQVZeUiQg Whe WhiUd TXeVWiRQ UaiVed iQ Whe iQWURdXcWiRQ. 

AV SUeYiRXVl\ diVcXVVed, AUWicle 19(c) Rf Whe VCLT cUeaWed ¶Whe RbjecW aQd SXUSRVe· 
WeVW aV Whe defaXlW UXle fRU decidiQg ZheWheU a UeVeUYaWiRQ ZaV SeUmiVVible RU QRW. ThiV 
aSSlied WR all WUeaWieV,11 QRW RQl\ WhRVe ZiWh a ¶hXmaQiWaUiaQ RU ciYili]iQg SXUSRVe·.12 The 
RWheU SWaWeV WhaW ZeUe SaUWieV WR Whe WUeaW\ decided ZheWheU a UeVeUYaWiRQ SaVVed Whe WeVW. 
ThiV RbYiRXVl\ SRliWiciVeV UeVeUYaWiRQV, aV SWaWeV haYe Whe SRZeU WR RbjecW RQ aQ\ baViV Whe\ 
Vee fiW. HRZeYeU, WheUe iV a caS RQ WhiV, aV AUWicle 20(5) Rf Whe VCLT VWaWeV WhaW WheUe iV a 
12-mRQWh Wime limiW RQ SWaWe RbjecWiRQV.13 If RWheU SWaWeV make QR RbjecWiRQV ZiWhiQ WZelYe 
mRQWhV, Whe UeVeUYaWiRQ iV cRQVideUed WR be acceSWed b\ Whe QRQ-RbjecWiQg SWaWe; WhiV iV alVR 
kQRZQ aV ¶Whe WZelYe mRQWh WaciW cRQVeQW UXle·.14 ThUee dRcWUiQeV haYe beeQ deYelRSed iQ 
UeVSRQVe WR Whe cRQVeTXeQceV Rf a SWaWe makiQg a UeVeUYaWiRQ WhaW iV RbjecWed WR: 
SeUmiVVibiliW\, RSSRVabiliW\ aQd VeYeUabiliW\.15  WheQ UeVeUYaWiRQV aUe UegaUded aV 
XQacceSWable, RQe Rf WheVe WhUee dRcWUiQeV iV emSlR\ed. 

The SeUmiVVibiliW\ dRcWUiQe hRldV WhaW a UeVeUYaWiRQ WhaW iV iUUecRQcilable ZiWh Whe 
¶RbjecW aQd SXUSRVe· WeVW iV iQYalid aQd haV QR legal effecW. ThiV iV Whe caVe ZheWheU RWheU 
SWaWeV RbjecW RU QRW, aQd ¶WhiV YieZ VWemV fURm Whe QaWXUal UeadiQg Rf VieQQa CRQYeQWiRQ 
AUWicle 19(c) aQd VXggeVWV WhaW iQcRmSaWible UeVeUYaWiRQV aUe YRid ab LQLWLR RU aUe QRW SURSeU 
UeVeUYaWiRQV·.16 The RSSRVabiliW\ dRcWUiQe, b\ cRQWUaVW, aUgXeV WhaW if aQRWheU SWaWe RbjecWV 
WR a UeVeUYaWiRQ WheQ Whe SWaWe WhaW made Whe UeVeUYaWiRQ Zill QR lRQgeU be a SaUW\ WR Whe 
WUeaW\.17 The VeYeUabiliW\ aSSURach hRldV WhaW if aQ iQYalid UeVeUYaWiRQ iV RbjecWed WR WheQ 
Whe UeVeUYiQg SWaWe ¶Zill be bRXQd WR Whe WUeaW\ ZiWhRXW Whe beQefiW Rf Whe UeVeUYaWiRQ·.18 The 
VeYeUabiliW\ aSSURach iV Whe RQe emSlR\ed b\ Whe ECWHR ZheQ fiQdiQg a UeVeUYaWiRQ 
imSeUmiVVible aQd WhiV iV eYideQW fURm deciViRQV Rf Whe ECWHR, Zhich Zill be diVcXVVed 
laWeU iQ Whe SaSeU. 

The ReVeUYaWLRQV WR WKe CRQYeQWLRQ RQ WKe PUeYeQWLRQ aQd PXQLVKPeQW Rf WKe CULPe Rf 
GeQRcLde AdYiVRU\ OSiQiRQ ZaV haQded dRZQ b\ Whe ICJ iQ 1951 aQd VhRZed Whe 

 
8  VieQQa CRQYeQWiRQ (Q 6) aUW 2(1)(d). 
9  ibid aUW 19(c). 
10  ibid aUW 20(2). 
11  ibid aUW 1. 
12  ReVeUYaWLRQV WR WKe CRQYeQWLRQ RQ WKe PUeYeQWLRQ aQd PXQLVKPeQW Rf WKe CULPe Rf GeQRcLde (AdYiVRU\ OSiQiRQ) 

1951 <icj-cij.RUg/fileV/caVe-UelaWed/12/012-19510528-ADV-01-00-EN.Sdf> acceVVed 14 JXl\ 2020 [7]. 
13   VieQQa CRQYeQWiRQ (Q 6) aUW 20(5). 
14  BeliQda ClaUk ¶The VieQQa CRQYeQWiRQ ReVeUYaWiRQV Regime aQd Whe CRQYeQWiRQ RQ DiVcUimiQaWiRQ 

AgaiQVW WRmeQ· (1991) The AmeUicaQ JRXUQal Rf IQWeUQaWiRQal LaZ 312. 
15  KaVe\ McCall-SmiWh, ¶SeYeUiQg ReVeUYaWiRQV· (2014) IQWeUQaWiRQal aQd CRmSaUaWiYe LaZ QXaUWeUl\ 2. 
16  ibid 12. 
17  ibid 14. 
18  ibid 17. 
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aSSlicaWiRQ Rf Whe geQeUal UXleV VXUURXQdiQg UeVeUYaWiRQV WhaW aUe RXWliQed abRYe.19 IQ 
VXmmaU\, Whe CRXUW held WhaW ZheUe WUeaWieV dR QRW e[SliciWl\ VWaWe WhaW UeVeUYaWiRQV caQ 
be made, RQe caQQRW ¶iQfeU WhaW Whe\ aUe SURhibiWed·.20 ThiV meaQV WhaW if WheUe iV QR VSecific 
claXVe iQdicaWiQg WhaW UeVeUYaWiRQV Rf aQ\ kiQd aUe fRUbiddeQ, iW iV aVVXmed WhaW Whe\ Zill 
be allRZed. The CRXUW WheQ aQal\Ved Whe GeQRcide CRQYeQWiRQ WR Vee ZheWheU iW allRZed 
fRU UeVeUYaWiRQV b\ imSlicaWiRQ. The CRXUW VWaWed WhaW beiQg VWUicWeU ZiWh UeVeUYaWiRQV WR Whe 
CRQYeQWiRQ ZRXld deWeU SWaWeV fURm VigQiQg XS WR Whe WUeaW\ aQd WhiV ZRXld QXllif\ Whe 
WUeaW\·V RbjecWiYeV.21 The CRXUW WheQ VSRke abRXW Whe legal effecW Rf RbjecWiRQV fURm RWheU 
SWaWeV WR aQ\ SaUWicXlaU UeVeUYaWiRQV. IW held WhaW RWheU SWaWeV ZeUe ZiWhiQ WheiU UighWV WR 
RbjecW, bXW ViQce Whe gRal ZaV WR haYe aV maQ\ QaWiRQV becRmiQg SaUWieV WR WhiV CRQYeQWiRQ 
aV SRVVible, Whe RbjecWiRQ ZRXld affecW RQl\ Whe WZR SWaWeV cRQceUQed aV Whe\ WhemVelYeV 
ZRXld decide ZheWheU Whe\ cRQVideUed Whe UeVeUYiQg SWaWe WR be a SaUW\.22 UlWimaWel\, Whe 
iVVXe ZaV ZheWheU aQ\ SWaWe felW WhaW Whe UeVeUYaWiRQ Rf aQRWheU SWaWe ZeQW agaiQVW Whe 
¶RbjecW aQd SXUSRVe· Rf Whe CRQYeQWiRQ aQd WheQ each membeU SWaWe ZRXld decide, RQ Whe 
baViV Rf iWV iQdiYidXal aSSUaiValV Rf Whe UeVeUYaWiRQ, ZheWheU iW deemed Whe UeVeUYaWiRQ WR 
be RbjecWiRQable RU QRW. 

ThiV deciViRQ echReV Whe geQeUal UXleV UelaWiQg WR UeVeUYaWiRQV VeW RXW abRYe, bXW 
alVR allRZV fRU a bURadeU UaQge Rf UeVeUYaWiRQV iQ aQ aWWemSW WR UeVSecW SWaWe VRYeUeigQW\ 
aQd WR eQcRXUage aV maQ\ SWaWeV aV SRVVible WR cRQVeQW WR beiQg SaUW Rf a glRbal legal 
fUameZRUk. AllRZiQg WhiV bURadeU UaQge Rf UeVeUYaWiRQV iQ Whe caVe Rf Whe GeQRcide 
CRQYeQWiRQ iV eYideQced b\ Whe facW WhaW Whe SWaWeV ZeUe QRW baUUed fURm becRmiQg SaUWieV 
WR Whe WUeaW\, eYeQ WhRXgh all QaWiRQ-SWaWeV did QRW acceSW WheiU UeVeUYaWiRQV. 

The CRXUW VWaWeV aW Whe RXWVeW WhaW iWV deciViRQ WR ZideQ Whe UaQge Rf SeUmiVVible 
UeVeUYaWiRQV aQd aSSl\ iW RQl\ WR Whe WZR SWaWeV iQ TXeVWiRQ iV ¶e[SUeVVl\ limiWed b\ Whe 
WeUmV Rf Whe ReVRlXWiRQ Rf Whe GeQeUal AVVembl\ WR Whe CRQYeQWiRQ RQ GeQRcide·.23 ThiV 
aSSURach ZaV WheUefRUe adRSWed giYeQ Whe VSecific ciUcXmVWaQceV VXUURXQdiQg Whe 
CRQYeQWiRQ, UaWheU WhaQ beiQg Whe QRUm. HRZeYeU, Whe jXdgmeQW·V UeaVRQiQg iV SeUVXaViYe 
aQd VhRZV Whe mXlWiWXde Rf cRQVideUaWiRQV aW Sla\ ZheQ decidiQg hRZ WR haQdle 
UeVeUYaWiRQV. The deciViRQ alVR cRQfiUmV WhaW Whe CRXUW UecRgQiVeV ¶WhaW VRme WUeaWieV haYe 
VSecial chaUacWeU aQd WhaW Whe\ aim WR achieYe Zide SaUWiciSaWiRQ Rf Whe VWaWeV WheUeiQ·.24 
ThiV ZaV Whe fiUVW iQVWaQce ZheUe UeVeUYaWiRQV ZeUe WUeaWed diffeUeQWl\ dXe WR Whe magQiWXde 
Rf Whe UighWV addUeVVed b\ Whe iQVWUXmeQW cRQceUQed, aQd VhRZV WhaW iQ RUdeU WR achieYe 
ZideVSUead cRmSliaQce ZiWh ZhaW ZeUe cRQVideUed iQWegUal YalXeV, chaQgeV had WR be 
made WR Whe VWaWXV TXR. 

SXbVeTXeQWl\, Whe UQiWed NaWiRQV HXmaQ RighWV CRmmiVViRQ, Whe bRd\ WhaW 
admiQiVWeUV aQd iQWeUSUeWV Whe IQWeUQaWiRQal CRYeQaQW RQ CiYil aQd PRliWical RighWV, haV 
adRSWed Whe aSSURach WhaW aQ iQadmiVVible UeVeUYaWiRQ WR Whe CRYeQaQW Zill meaQ WhaW Whe 
UeVeUYiQg SWaWe iV VWill SaUW\ WR Whe WUeaW\, bXW ZiWhRXW Whe beQefiW Rf Whe UeVeUYaWiRQ.25 ThiV 
YieZ iV cRQWURYeUVial, giYeQ WhaW UeVeUYaWiRQV aUe VeeQ aV Whe SWaWe·V SUeURgaWiYe, aQd 
iQadmiVVible UeVeUYaWiRQV ZRXld geQeUall\ e[clXde Whem fURm a WUeaW\, UaWheU WhaQ biQdiQg 

 
19  ReVeUYaWLRQV WR WKe CRQYeQWLRQ RQ WKe PUeYeQWLRQ aQd PXQLVKPeQW Rf WKe CULPe Rf GeQRcLde (Q 12). 
20  ibid 6. 
21  ibid 8. 
22  ibid 10. 
23  ibid 5. 
24  IQeWa Ziemele aQd LaVma Liede, ¶ReVeUYaWiRQV WR HXmaQ RighWV TUeaWieV: FURm DUafW GXideliQe 3.1.12 

WR GXideliQe 3.1.5.6· (2013) EXURSeaQ JRXUQal Rf IQWeUQaWiRQal LaZ 1137. 
25  EleQa Ba\liV, ¶GeQeUal CRmmeQW 24: CRQfURQWiQg Whe PURblem Rf ReVeUYaWiRQV WR HXmaQ RighWV TUeaWieV· 

(1999) 17 BeUkele\ JRXUQal Rf IQWeUQaWiRQal LaZ 277²278. 
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Whem \eW diVUegaUdiQg Whe UeVeUYaWiRQ. HRZeYeU, WhiV aSSURach dReV QRW Veem WR be aSSlied 
be\RQd Whe VcRSe Rf hXmaQ UighWV WUeaWieV. ThiV cRXld iQdicaWe WhaW UeVeUYaWiRQV WR WUeaWieV 
Rf WhiV QaWXUe (WhaW iV, WUeaWieV WhaW aUe VeeQ WR be Rf Whe XWmRVW imSRUWaQce dXe WR Whe 
chaUacWeU Rf Whe UighWV Whe\ SURWecW) aUe beiQg haQdled iQ aQ aW\Sical maQQeU. IQ GeQeUal 
CRmmeQW NR 24, Whe HXmaQ RighWV CRmmiWWee VWaWed, ZheQ diVcXVViQg Whe VXbVWaQce Rf 
hXmaQ UighWV WUeaWieV, WhaW ¶VXch WUeaWieV, aQd Whe CRYeQaQW VSecificall\, aUe QRW a Zeb Rf 
iQWeU-VWaWe e[chaQgeV Rf mXWXal RbligaWiRQV. The\ cRQceUQ Whe eQdRZmeQW Rf iQdiYidXalV 
ZiWh UighWV. The SUiQciSle Rf iQWeU-VWaWe UeciSURciW\ haV QR Slace [WheUe]·.26 IQ lighW Rf WhiV 
chaQgiQg YieZ Rf hXmaQ UighWV WUeaWieV, iW haV beeQ aUgXed WhaW Whe VCLT iV iQcaSable Rf 
SURYidiQg Whe QeceVVaU\ fUameZRUk fRU haQdliQg UeVeUYaWiRQV Rf WhiV QaWXUe becaXVe maQ\ 
Rf iWV SURYiViRQV aUe ZUiWWeQ WR UeflecW Whe RSeUaWiRQ Rf a mXlWilaWeUal WUeaW\ beWZeeQ SWaWeV 
iQ iVVXeV ZheUe SWaWeV acW iQ WheiU RZQ iQWeUeVW iQ UeVSecW Rf RWheU SWaWeV, ZheUe WheUe aUe 
QR WhiUd SaUWieV ZiWh WheiU RZQ UighWV RU RbligaWiRQV iQYRlYed aQd ZheUe Whe WUeaW\ dReV QRW 
eVWabliVh aQ iQdeSeQdeQW iQWeUQaWiRQal mechaQiVm fRU iWV aSSlicaWiRQ aQd iQWeUSUeWaWiRQ.27 

HeUe iW iV QeceVVaU\ WR QRWe WhaW Whe hXmaQ UighWV cXlWXUe ZaV bRUQe fURm Whe WUaXma 
Rf Whe SecRQd WRUld WaU aQd Whe SXUSRVe Rf iQWeUQaWiRQal laZ ZaV WR eQVXUe SWaWe 
accRXQWabiliW\ WR RWheU SWaWeV fRU aWURciWieV cRmmiWWed dXUiQg aQd afWeU Whe ZaU.28 
IQWeUQaWiRQal laZ haV RQl\ UeceQWl\ eYRlYed iQWR a meaQV Rf UegXlaWiQg aQd XQiYeUValiViQg 
VRcial, ecRQRmic aQd SRliWical UighWV, Zhich SWaWeV aUe UeTXiUed WR gXaUaQWee fRU WheiU 
SeRSle.29 

TheUefRUe, aV laZ aQd VRcieW\ eYRlYe, WheUe aUe mRUe iQVWaQceV Rf UeVeUYaWiRQV beiQg 
SURhibiWed. While WhiV ma\ deWeU SWaWeV fURm becRmiQg SaUWieV WR Whe WUeaWieV, iW haV beeQ 
aUgXed WhaW Whe facW WhaW Whe cRQYeQWiRQV aUe iQWeQded WR be legiVlaWiYe iQ QaWXUe meaQV WhaW 
eQfRUciQg Whe VWaQdaUdiVed aSSlicaWiRQ Rf WheiU UegXlaWiRQV iV YiWal, aQd WhXV Whe gURZiQg 
UeViVWaQce WR UeVeUYaWiRQV iV QeceVVaU\.30 FXUWheUmRUe, iW caQ be aUgXed WhaW Whe cRmSle[iW\ 
Rf mXlWilaWeUal WUeaWieV aQd Whe Qeed fRU a mXlWiWXde Rf SaUWieV ZiWh YaU\iQg iQWeUeVWV WR 
cRmSURmiVe fXUWheU VhRZV Whe Qeed WR limiW UeVeUYaWiRQV. RaWheU WhaQ allRZiQg cRXQWUieV 
WR UeVeUYe aV Whe\ ZiVh, WheVe limiWaWiRQV RQ UeVeUYaWiRQV cRXld VWUeamliQe Whe cUeaWiRQ aQd 
aSSlicaWiRQ Rf iQWeUQaWiRQal hXmaQ UighWV laZ. HRZeYeU, Whe UQiWed NaWiRQV CRQYeQWiRQ 
RQ Whe LaZ Rf Whe Sea iV aQ e[amSle Rf hRZ a VWUicW aSSURach WR e[clXdiQg UeVeUYaWiRQV caQ 
backfiUe.31 The UQiWed SWaWeV did QRW becRme a SaUW\ WR Whe CRQYeQWiRQ dXe WR Whe 
SURYiViRQV RQ miQiQg Whe deeS Veabed, WR Zhich QR UeVeUYaWiRQV cRXld be made.32 If VWUicW 
UXleV aUe aSSlied WR UeVeUYaWiRQV, SWaWeV Zill RfWeQ ZilliQgl\ e[clXde WhemVelYeV fURm WUeaWieV 
WhaW aUe Rf gUeaW imSRUWaQce. AV a UeVXlW, Whe\ aUe QRW bRXQd aW all, aV RSSRVed WR aW leaVW 
beiQg bRXQd iQ SaUW. 

The e[amSleV abRYe VhRZ Whe WeQViRQ beWZeeQ Whe gURZiQg deViUe WR hRld SWaWeV 
mRUe VWUicWl\ WR WUeaWieV aQd Whe Qeed WR QRW deWeU SWaWeV fURm eQgagiQg iQ iQWeUQaWiRQal laZ 
aQd agUeeiQg WR be SaUWieV WR WUeaWieV. SeYeUal jXdgeV haYe WakeQ iVVXe ZiWh Whe VWUicW baQQiQg 
Rf UeVeUYaWiRQV, VXch aV SiU HeUVch LaXWeUSachW iQ hiV SeSaUaWe OSiQiRQ iQ Whe NRUZeJLaQ 
LRaQV caVe. JXdge LaXWeUSachW VWaWed WhaW Whe SaUWicXlaU claXVe aW haQd cRXld be VeYeUed 

 
26  Office Rf Whe High CRmmiVViRQeU Rf HXmaQ RighWV ¶GeQeUal CRmmeQW NR 24· (11 NRYembeU 1994) 

CCPR/C/21/ReY1/Add6 SaUa 17. 
27  Ziemele aQd Liede (Q 24) 1136. 
28   McCall-SmiWh (Q 15) 4. 
29   ibid. 
30   OHCHR (Q 26) SaUa 17. 
31   UQiWed NaWiRQV CRQYeQWiRQ RQ Whe LaZ Rf Whe Sea (adRSWed 10 DecembeU 1982, eQWeUed iQWR fRUce 

16 NRYembeU 1994) 1833 UNTS 397. 
32   DaYid SaQdalRZ, ¶LaZ Rf VWhe Sea CRQYeQWiRQ: ShRXld Whe US JRiQ· (BURRNLQJV, 2004) 

<ZZZ.bURRkiQgV.edX/UeVeaUch/laZ-Rf-Whe-Vea-cRQYeQWiRQ-VhRXld-Whe-X-V-jRiQ/> acceVVed 23 JXl\ 2020. 



 
 

TKe RaPLfLcaWLRQV Rf ReVeUYaWLRQV WR HXPaQ RLJKWV TUeaWLeV   155 

aQd Whe WUeaW\ cRXld WheQ be deemed WR haYe beeQ acceSWed, bXW Whe Zill aQd iQWeQWiRQ Rf 
Whe acceSWiQg SWaWe ZeUe cUXcial iQ decidiQg if WhiV ZaV Whe caVe.33 ThiV VhRZV WhaW Whe 
¶cRQWeQW Rf Whe VWaWe·V cRQVeQW Sla\V a VigQificaQW URle iQ deWeUmiQiQg Whe effecWV Rf 
imSeUmiVVible UeVeUYaWiRQV.·34 The IQWeUKaQdeO caVe fRllRZed WhiV liQe Rf UeaVRQiQg aQd 
lRRked clRVel\ aW Whe iQWeQWiRQ Rf Whe UQiWed SWaWeV ZheQ iW UeVeUYed a SaUWicXlaU aVSecW Rf 
Whe WUeaW\.35 AW WhiV SRiQW, iW iV imSRUWaQW WR ackQRZledge WhaW bRWh WheVe caVeV dealW ZiWh a 
diffeUeQW kiQd Rf UeVeUYaWiRQ WR Whe RQeV UelaWed WR WUeaW\ RbligaWiRQV WhaW haYe beeQ 
diVcXVVed WhXV faU. TheVe caVeV dealW ZiWh Whe acceSWaQce Rf Whe ICJ·V jXUiVdicWiRQ XQdeU 
AUWicle 36 Rf Whe SWaWXWe Rf Whe ICJ.36 WheQ Whe ICJ·V caVeV aUe diVcXVVed fXUWheU belRZ, iW 
Zill be e[SlaiQed Zh\ WheVe caVeV aUe VWill UeleYaQW WR Whe WRSic XQdeU diVcXVViRQ, deVSiWe 
WhiV diffeUeQce. 

The aSSURach adRSWed iQ Whe caVeV abRYe aSSeaUV WR be cRQWUaU\ WR WhaW Rf Whe 
VCLT, ViQce Whe VCLT VWaWeV WhaW aQ imSeUmiVVible UeVeUYaWiRQ e[clXdeV Whe SWaWe fURm 
beiQg SaUW\ WR Whe WUeaW\, XQleVV all RWheU VWaWe-SaUWieV agUee WR Whe UeVeUYaWiRQ.37 HRZeYeU, 
Whe RbjecW aQd SXUSRVe Rf Whe WUeaW\ mXVW alVR be WakeQ iQWR accRXQW.38 B\ lRRkiQg aW Whe 
RbjecW aQd SXUSRVe Rf Whe WUeaW\, aV ZaV diVcXVVed eaUlieU iQ UelaWiRQ WR Whe GeQRcLde 
CRQYeQWLRQ AdYiVRU\ OSiQiRQ,39 Whe VSecial chaUacWeU Rf Whe WUeaW\ ZRXld be WakeQ iQWR 
accRXQW ZheQ decidiQg ZheWheU Whe UeVeUYaWiRQ fell ZiWhiQ Whe ambiW Rf SeUmiWWed 
UeVeUYaWiRQV, RU hRZ Whe UeVeUYaWiRQ cRXld be addUeVVed WR ma[imiVe SWaWe SaUWiciSaWiRQ. 
WheQ lRRkiQg aW Whe RbjecW aQd SXUSRVe, Whe cRXUWV ma\ alWeU Whe UeTXiUemeQWV WhaW affecW 
Whe YalidiW\ Rf a UeVeUYaWiRQ accRUdiQgl\, aV ZaV dRQe iQ Whe GeQRcLde CRQYeQWLRQ AdYiVRU\ 
OSiQiRQ. 

HaYiQg SURYided Whe legal cRQWe[W, I Zill QRZ aQVZeU Whe WhUee TXeVWiRQV SRVed 
SUeYiRXVl\. 

The fiUVW TXeVWiRQ iV ZheWheU UeVeUYaWiRQV aUe SeUmiWWed. IQWeUQaWiRQal laZ haV 
acceSWed WhaW UeVeUYaWiRQV WR mXlWilaWeUal WUeaWieV aUe allRZed aQd hXmaQ UighWV WUeaWieV aUe 
QRW e[emSW fURm WhiV. The GeQRcLde CRQYeQWLRQ OSiQiRQ aQd Whe VCTL UecRgQiVe WhaW 
UeVeUYaWiRQV WR hXmaQ UighWV WUeaWieV aUe alZa\V SeUmiWWed ZheUe WUeaWieV aUe VileQW RQ Whe 
maWWeU.40 

The VecRQd TXeVWiRQ dealV ZiWh Whe cRQdiWiRQV XQdeU Zhich UeVeUYaWiRQV aUe 
SeUmiWWed. ReVeUYaWiRQV aUe allRZed XQleVV Whe WUeaW\ VWaWeV RWheUZiVe. The dUafWeUV Rf a 
WUeaW\ caQ limiW a SWaWe·V abiliW\ WR UeVeUYe RQ ceUWaiQ maWWeUV. The SWaWe mXVW WheQ decide 
ZheWheU iW ZiVheV WR becRme a SaUW\ WR Whe iQVWUXmeQW iQ VSiWe Rf iWV iQabiliW\ WR UeVeUYe RQ 
ceUWaiQ maWWeUV. FXUWheUmRUe, accRUdiQg WR Whe VCLT, Whe UeVeUYaWiRQ Rf Whe SWaWe ma\ QRW 
gR agaiQVW Whe RbjecW aQd SXUSRVe Rf Whe WUeaW\.41 HRZeYeU, ZheQ lRRkiQg aW Whe 
cRmmeQWaU\ Rf Whe IQWeUQaWiRQal LaZ CRmmiVViRQ (ILC), iW becRmeV aSSaUeQW WhaW WhiV 
UeTXiUemeQW iV RfWeQ VeeQ aV YagXe aQd XQhelSfXl.42 

The WhiUd TXeVWiRQ -ZheWheU RU QRW aQ iQYalid UeVeUYaWiRQ caQcelV a SaUW\·V 
membeUVhiS WR a WUeaW\- iV mRUe cRmSle[ WhaQ Whe fiUVW WZR aQd Zill be aQal\Ved iQ Whe 

 
33   CeUWaLQ NRUZeJLaQ LRaQV (FUaQce Y. NRUZa\) (JXdgmeQW) [1957] ICJ ReS 9 [35(I)(3)].  
34  Ziemele aQd Liede (Q 24) 1138. 
35   ibid. 
36   UQiWed NaWiRQV SWaWXWe Rf Whe IQWeUQaWiRQal CRXUW Rf JXVWice (adRSWed 18 ASUil 1946) 33 UNTS 993. 
37   VieQQa CRQYeQWiRQ (Q 6) aUW (20)(2). 
38   ibid aUW 19(c). 
39   ReVeUYaWLRQV WR WKe CRQYeQWLRQ RQ WKe PUeYeQWLRQ aQd PXQLVKPeQW Rf WKe CULPe Rf GeQRcLde (Q 11). 
40   ibid 6. 
41   VieQQa CRQYeQWiRQ (Q 6) aUW 19(a)-(c). 
42   Ziemele aQd Liede (Q 24) 1145. 
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UemaiQdeU Rf Whe SaSeU. ThiV TXeVWiRQ haV led WR WZR YeU\ diffeUeQW aSSURacheV b\ Whe ICJ 
aQd Whe ECWHR. ThiV SaSeU Zill Veek WR SURYide Whe QeceVVaU\ cRQWe[W WR aQVZeU Whe WhiUd 
TXeVWiRQ aQd Zill alVR cRmmeQW RQ Whe SURSRVed ambigXiW\ Rf Whe VecRQd. 

IQ 2011, Whe ILC eVWabliVhed a ZRUkiQg gURXS RQ UeVeUYaWiRQV WR WUeaWieV WR ZRUk RQ 
a fiQal UeQdiWiRQ Rf Whe GXide WR PUacWice WhaW ZaV RUigiQall\ adRSWed iQ 2010, iQclXdiQg 
Whe chaQgeV SURSRVed b\ Whe SSecial RaSSRUWeXU VXbVeTXeQW WR Whe RUal aQd ZUiWWeQ 
RbVeUYaWiRQV WhaW haYe beeQ made b\ SWaWeV RQ Whe WRSic ViQce 1995.43 IQ AXgXVW 2011, Whe 
ILC decided WR UecRmmeQd WhaW Whe GeQeUal AVVembl\ Wake QRWe Rf Whe GXide WR PUacWice 
aQd eQVXUe WhaW iW ZaV diVVemiQaWed aV Zidel\ aV SRVVible, iQ WeUmV Rf AUWicle 23 Rf Whe 
UQiWed NaWiRQV ChaUWeU.44 

The ILC VSecificall\ chRVe WR cUeaWe ¶gXideliQeV accRmSaQied b\ cRmmeQWaUieV·,45 
UaWheU WhaQ a biQdiQg iQVWUXmeQW; WhiV ZaV XQlike Whe ILC·V XVXal SUacWice. The GXide WR 
PUacWice ZaV iQWeQWiRQall\ cUeaWed aV a cRmbiQaWiRQ Rf haUd laZ aQd VRfW 
UecRmmeQdaWiRQV. The SSecial RaSSRUWeXU e[SlaiQed Whe UeaVRQV fRU WhiV iQ hiV 
SUelimiQaU\ UeSRUW. He QRWed WhaW ¶ZhaW VhRXld be WeUmed a ´mRdeVW aSSURachµ ceUWaiQl\ 
RffeUV gUeaW adYaQWageV·.46 IQ VXmmaU\, WheVe adYaQWageV ZeUe Whe fRllRZiQg: fRUmall\ 
chaQgiQg Whe e[iVWiQg SURYiViRQV ZRXld cUeaWe immeQVe WechQical difficXlWieV aQd mighW 
deWeU SWaWe SaUWiciSaWiRQ iQ iQWeUQaWiRQal laZ; claUif\iQg e[iVWiQg SUiQciSleV iV mRUe helSfXl 
WhaQ chaQgiQg Whem; aQd SWaWe UeSUeVeQWaWiYeV had made iW cleaU WR Whe ILC WhaW Whe\ ZeUe 
haSS\ ZiWh Whe VWaWXV TXR becaXVe, Zhile iW cUeaWed ambigXiW\, WhiV ambigXiW\ had QeYeU 
led WR a VeUiRXV diVSXWe aQd iQWeUQaWiRQal laZ WUeaWieV had eQjR\ed ZideVSUead 
SaUWiciSaWiRQ.47 

The ILC VWaWed WhaW iW ZaV QRW UecalliQg Whe SURYiViRQV RQ UeVeUYaWiRQV cRQWaiQed iQ 
Whe VCLT.48 IW UefeUeQced Whe fiQdiQgV Rf Whe SSecial RaSSRUWeXU·V UeSRUW aQd Whe UeaVRQV 
fRU Whe ¶mRdeVW aSSURach·.49 IW WheQ VWaWed WhaW iW ZaV fXll\ aZaUe WhaW WheUe had WR be aQ 
eTXal ZeighWiQg beWZeeQ Whe iQWegUiW\ Rf a WUeaW\ aQd Whe Qeed fRU Whe ZideVSUead 
SaUWiciSaWiRQ Rf SWaWeV. The ILC VSecificall\ ackQRZledged ¶Whe effRUWV made iQ UeceQW 
\eaUV, iQclXdiQg ZiWhiQ Whe fUameZRUk Rf iQWeUQaWiRQal RUgaQi]aWiRQV aQd hXmaQ UighWV 
WUeaW\ bRdieV, WR eQcRXUage VXch a dialRgXe·.50 WiWh WhiV iQ miQd, Whe ILC WheQ VWaWed WhaW 
Whe UeVeUYaWiRQV VhRXld be fRUmXlaWed aV QaUURZl\ aV SRVVible. IQ addiWiRQ, VWaWemeQWV Rf 
UeaVRQV fRU a UeVeUYaWiRQ VhRXld be giYeQ WhaW e[SlaiQ Zh\ Whe UeVeUYaWiRQ iV QeceVVaU\, aV 
WhiV iV imSRUWaQW fRU aVceUWaiQiQg Whe YalidiW\ Rf a UeVeUYaWiRQ. SWaWeV VhRXld alVR 
SeUiRdicall\ UeYieZ WheiU UeVeUYaWiRQV ¶ZiWh a YieZ Rf limiWiQg WheiU VcRSe RU ZiWhdUaZiQg 
Whem ZheUe aSSURSUiaWe·.51 

IQ lighW Rf Whe cRQceUQV fUeTXeQWl\ e[SUeVVed b\ RWheU SWaWeV, iQWeUQaWiRQal 
RUgaQiVaWiRQV aQd mRQiWRUiQg bRdieV caQ aVViVW iQ deWeUmiQiQg Whe YalidiW\ Rf UeVeUYaWiRQV. 

 
43   IQWeUQaWiRQal LaZ CRmmiVViRQ, ¶GXide WR PUacWice RQ ReVeUYaWiRQV WR TUeaWieV· iQ ¶ReSRUW Rf Whe 

IQWeUQaWiRQal LaZ CRmmiVViRQ RQ Whe WRUk Rf iWV 63Ud SeVViRQ· (2011) A/66/10, SaUa. 75; FRU 
backgURXQd iQfRUmaWiRQ, Vee IQWeUQaWiRQal LaZ CRmmiVViRQ, ¶AQal\Wical GXide WR Whe WRUk Rf Whe 
IQWeUQaWiRQal LaZ CRmmiVViRQ· (IQWeUQaWLRQaO LaZ CRPPLVVLRQ, XSdaWed 28 FebUXaU\ 2020) 
<legal.XQ.RUg/ilc/gXide/1_8.VhWml> acceVVed 27 JXl\ 2020. 

44   ibid. 
45   AlaiQ PelleW, ¶The ILC GXide WR PUacWice RQ ReVeUYaWiRQV WR TUeaWieV: A GeQeUal PUeVeQWaWiRQ b\ Whe 

SSecial RaSSRUWeXU· (2013) The EXURSeaQ JRXUQal Rf IQWeUQaWiRQal LaZ 1071. 
46   ibid 1072. 
47   ibid. 
48  ibid. 
49  ibid. 
50  GXide WR PUacWice RQ ReVeUYaWiRQV WR TUeaWieV (Q 43) 38. 
51   ibid. 
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The bRdieV WaVked ZiWh eQfRUciQg Whe WUeaWieV caQ e[SUeVV WheiU cRQceUQV abRXW Whe 
UeVeUYaWiRQ aQd aVk fRU claUificaWiRQ. TheVe bRdieV caQ alVR eQcRXUage ZiWhdUaZalV Rf 
UeVeUYaWiRQV, Whe limiWiQg Rf WheiU VcRSe, RU Whe UecRQVideUaWiRQ Rf SURSRVed UeVeUYaWiRQV. 
The ILC QRWed WhaW WheUe VhRXld be clRVe cRRSeUaWiRQ beWZeeQ Whe bRdieV WR e[chaQge WheiU 
eYRlYiQg YieZV RQ UeVeUYaWiRQV, aQd UecRmmeQded WhaW ¶[W]he GeQeUal AVVembl\ call XSRQ 
SWaWeV aQd iQWeUQaWiRQal RUgaQi]aWiRQV, aV Zell aV mRQiWRUiQg bRdieV, WR iQiWiaWe aQd SXUVXe 
VXch a UeVeUYaWiRQV dialRgXe iQ a SUagmaWic aQd WUaQVSaUeQW maQQeU·.52 

The RaSSRUWeXU WRRk Whe SRViWiRQ WhaW Whe aSSURach WR UeVeUYaWiRQV eVWabliVhed b\ 
Whe VCLT ZaV fle[ible eQRXgh WR accRmmRdaWe Whe VSecial chaUacWeU aQd SXUSRVe Rf 
hXmaQ UighWV WUeaWieV. While iW ZaV aUgXed WhaW limiWiQg cRQWUacWXal WhiQkiQg had RfWeQ 
becRme SaUW Rf Whe laZ Rf WUeaWieV, aQd b\ e[WeQViRQ UeVeUYaWiRQV, Whe ILC·V iQWeUSUeWaWiRQ 
Rf Whe VCLT diVcaUded WhiV mRUe QaUURZ, cRQWUacWXal aSSURach.53 The QRUmal RUdeU Rf 
affaiUV, RU ZhaW VRme ma\ call Whe RUdUe SXbOLc, ZaV maiQWaiQed b\ Whe QRWiRQ WhaW Whe VCLT 
cRXld be iQWeUSUeWed mRUe Zidel\ VR aV WR aSSl\ WR Whe VSecial chaUacWeU Rf hXmaQ UighWV 
WUeaWieV.54 SRme haYe aUgXed WhaW Whe VCLT ZaV dUafWed WRR lRQg agR WR UeflecW Whe gURZiQg 
imSRUWaQce Rf a hXmaQ UighWV cXlWXUe iQ UeceQW \eaUV. FRU e[amSle, Whe deYelRSmeQW Rf 
VRciR-ecRQRmic UighWV meaQV WhaW SWaWeV aUe accRXQWable WR WheiU ciWi]eQV, aV RSSRVed WR 
RQl\ RWheU SWaWeV.55 The ILC·V bURadeU iQWeUSUeWaWiRQ Rf aQd gXideliQeV aURXQd Whe VCLT·V 
¶RbjecW aQd SXUSRVe· claXVe cleaUl\ iQdicaWed WhaW Whe ¶RbjecW aQd SXUSRVe· mXVW Wake iQWR 
accRXQW Whe VSecial chaUacWeU Rf Whe WUeaWieV aQd Whe chaQgiQg VRcieW\ WhaW led WR WhiV VSecial 
chaUacWeU. 

ThiV chaQgiQg VRcieW\ caQ be VeeQ iQ Whe URle Rf Whe hXmaQ UighWV WUeaW\ bRdieV. 
HXmaQ UighWV WUeaW\ bRdieV aUe ¶cRmmiWWeeV Rf iQdeSeQdeQW e[SeUWV WhaW mRQiWRU 
imSlemeQWaWiRQ Rf Whe cRUe iQWeUQaWiRQal hXmaQ UighWV WUeaWieV·.56 The URle Rf Whe WUeaW\ 
bRdieV ZaV diVcXVVed b\ Whe ILC, eVSeciall\ iQ UelaWiRQ WR UeVeUYaWiRQV, aV WheVe bRdieV ZeUe 
QRW eQYiVaged ZheQ Whe VCLT ZaV dUafWed. The ILC lRRked aW Whe effecWV Rf WhiV 
deYelRSmeQW RQ iQWeUQaWiRQal laZ SUacWice ZiWh UefeUeQce WR Whe XVXal aSSURach, Zhich 
lRRked aW Whe cRQVeTXeQceV Rf UeVeUYaWiRQV fRU SWaWeV WhaW ZeUe SaUWieV WR Whe WUeaW\ aQd 
WheiU RbligaWiRQV WR each RWheU. HXmaQ UighWV WUeaW\ bRdieV, hRZeYeU, aUe cRQceUQed ZiWh 
hRldiQg Whe SWaWe accRXQWable WR iWV SeRSle.57 ThXV, WheUe iV WeQViRQ beWZeeQ Whe VWaQdaUd -
RU Rld RUdeU- Rf affaiUV aQd Whe QeZ RUdeU, Zhich UeTXiUeV WhaW diffeUeQW RbligaWiRQV be 
fXlfilled b\ Whe SWaWe. 

IQ eVVeQce, Whe ILC haV QRWed WhaW Whe VCLT iV malleable aQd caQ accRmmRdaWe 
Whe VSecial chaUacWeU Rf hXmaQ UighWV WUeaWieV. The ILC haV lefW Whe haUd laZ Rf Whe VCLT 
iQWacW bXW added addiWiRQal gXideliQeV, Zhich giYe mRUe VcRSe, iQWeUSUeWaWiRQ aQd SUacWical 
imSlemeQWaWiRQ WR Whe bURad aQd YagXe SURYiViRQV Rf Whe VCLT. TheVe gXideliQeV aUe a 
cleaU UeflecWiRQ Rf Whe VhifW iQ Whe iQWeUQaWiRQal VSheUe ZiWh UegaUdV WR hRZ UeVeUYaWiRQV aUe 
beiQg addUeVVed. While keeSiQg Whe cRQYeQWiRQV Rf Whe VCLT aliYe, Whe gXideliQeV bURadeQ 
WheiU ambiW b\ iQWeUSUeWiQg Whe RbjecW aQd SXUSRVe Rf a WUeaW\. The gXideliQeV alVR VhRZ 
WhaW Whe\ aUe e[SecWed WR eYRlYe RYeU Wime. The\ fRcXV RQ hXmaQ UighWV aQd Whe imSRUWaQce 
Rf Whe accRXQWabiliW\ Rf SWaWeV fRU Whe UeVeUYaWiRQV Whe\ make iQ WhiV VSheUe. 

 
52   ibid. 
53   PelleW (Q 45) 1064²065. 
54   Ziemele aQd Liede (Q 24) 1140. 
55   ibid. 
56 See OHCHR, ¶HXmaQ RighWV BRdieV· <RhchU.RUg/eQ/hUbRdieV/PageV/HXmaQRighWVBRdieV.aVS[> 

acceVVed 23 JXl\ 2020. 
57   Ziemele aQd Liede (Q 24) 1140. 
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OYeUall, Whe ILC UecRgQiVeV WhaW maiQWaiQiQg ceUWaiQW\ aQd VRYeUeigQW\ ZheQ iW 
cRmeV WR UeVeUYaWiRQV iV ke\ iQ eQcRXUagiQg SWaWe SaUWiciSaWiRQ, Zhich iV Whe backbRQe Rf 
iQWeUQaWiRQal laZ. HRZeYeU, Whe ILC alVR VeeV WhaW a SUacWical gXide iV QeceVVaU\ WR liQk Whe 
Rld WR Whe QeZ aQd WR cUeaWe VXbVWaQWiYe Za\V Rf addUeVViQg Whe iVVXeV Rf Whe fXWXUe, giYeQ 
WhaW WheUe aUe QeZ RbligaWiRQV RQ SWaWeV, VXch aV VRcial aQd SRliWical UighWV. TheVe chaQgeV 
iQclXde Whe iQcUeaVed SaUWiciSaWiRQ Rf ciWi]eQV aQd Whe RbligaWiRQV WhaW SWaWeV RZe WR WheiU 
ciWi]eQV, aV RSSRVed WR Whe Rld RUdeU Rf affaiUV aW Whe Wime Whe VCLT ZaV dUafWed, ZheQ 
SWaWeV RZed RbligaWiRQV RQl\ WR each RWheU. ThXV, iW haV beeQ eVWabliVhed WhaW UeVeUYaWiRQV 
aUe allRZed aQd Whe cRQdiWiRQV XQdeU Zhich Whe\ RSeUaWe aUe eiWheU gRYeUQed b\ Whe VCLT 
RU caQ be fRXQd ZiWhiQ Whe WUeaW\ iWVelf. 

The Qe[W VecWiRQ Rf WhiV SaSeU Zill lRRk aW Whe aSSURach Rf Whe ICJ aQd Whe ECWHR 
WR UeVeUYaWiRQV, aQd hRZ Whe haUd laZ aQd Whe VRfW laZ iV beiQg iQWeUSUeWed b\ Whe CRXUWV. 
I Zill lRRk aW ZheWheU Whe acWiRQV Rf Whe CRXUWV UeflecW ZhaW haV beeQ diVcXVVed abRYe aQd 
ZheWheU WheUe iV VcRSe fRU gURZWh iQ WeUmV Rf hRZ UeVeUYaWiRQV aUe haQdled. The ILC·V 
cRmmeQWaU\ haV QRW \eW beeQ imSlemeQWed b\ Whe GeQeUal AVVembl\, meaQiQg WhaW iW 
amRXQWV WR QR mRUe WhaQ a VeW Rf UecRmmeQdaWiRQV ZiWh liWWle aXWhRUiW\. HRZeYeU, aV 
VWaWed abRYe, Whe ILC iQWeQded iW WR be mRUe Rf a gXide WhaQ aQ iQVWUXmeQW. HRZeYeU, WheUe 
aUe RWheU iQVWaQceV ZheUe a cRmmeQWaU\ Rf WhiV QaWXUe haV amRXQWed WR RSLQLR MXULV. ThiV 
VWaWemeQW Zill be elabRUaWed XSRQ belRZ, bXW iQ RUdeU WR dR WhiV aQ e[amiQaWiRQ Rf Whe 
CRXUWV aQd WheiU jXUiVSUXdeQce iV QeceVVaU\. 

 
III. TKe ASSURacK Rf WKe ECWHR 
The ECWHR iV a cRXUW Rf laZ WhaW UelieV RQ legal VRXUceV iQ iWV aQal\ViV. IW iV a cRQVWiWXWiRQal 
SaQel WhaW iQWeUSUeWV Whe SURYiViRQV Rf Whe EXURSeaQ CRQYeQWiRQ RQ Whe PURWecWiRQ Rf 
HXmaQ RighWV aQd FXQdameQWal FUeedRmV (Whe EXURSeaQ CRQYeQWiRQ).58 AV VeeQ abRYe, 
Whe TXeVWiRQ Rf hXmaQ UighWV laZ aQd hRZ iW UelaWeV WR aQ\ majRU legal iQVWUXmeQW iV 
cRmSle[ aQd UeTXiUeV iQWeUSUeWaWiRQ: 
 

«SXW VimSl\, iW iV difficXlW fRU a gRYeUQmeQW WR UaWif\ aQ iQVWUXmeQW Zhich affiUmV Whe SURfRXQd 
belief Rf iWV membeUV iQ WhRVe FXQdameQWal FUeedRmV Zhich aUe Whe fRXQdaWiRQ Rf jXVWice aQd Seace 
iQ Whe ZRUld aQd aW Whe Vame Wime make UeVeUYaWiRQV WR WhRVe fXQdameQWal fUeedRmV aV if Whe\ ZeUe 
QR mRUe imSRUWaQW WhaQ aQ\ RQe Rf Whe URXWiQe SURYiViRQV iQ Whe m\Uiad Rf agUeemeQWV WhaW mRVW 
gRYeUQmeQWV eQWeU iQWR eYeU\ \eaU ZiWhRXW Whe aSSeaUaQce Rf VRme, if QRW a cRQVideUable, degUee Rf 
iQViQceUiW\.59 

 
WheQ Whe emSRZeUiQg WUeaW\, Whe EXURSeaQ CRQYeQWiRQ, ZaV SURSRVed, iW ZaV meaQW WR 
XQiYeUValiVe hXmaQ UighWV laZ WhURXghRXW EXURSe aQd iW ZaV made cleaU WhaW QR 
UeVeUYaWiRQV cRXld be made WR SURWecW QaWiRQal laZ WhaW ZaV cRQWUaU\ WR Whe CRQYeQWiRQ.60 
IW ZaV laWeU aUgXed WhaW Whe cRXUWV e[WeQded Whe VcRSe Rf Whe CRQYeQWiRQ aQd WhaW SWaWe 
SaUWieV QeYeU iQWeQded WR aVVXme ceUWaiQ RbligaWiRQV ZheQ Whe\ UaWified Whe CRQYeQWiRQ. 
ThRVe ZhR RUigiQall\ UaWified Whe CRQYeQWiRQ ZiWhRXW Whe beQefiW Rf makiQg e[WeQViYe 
UeVeUYaWiRQV felW WhaW WhRVe ZhR UaWified laWeU had aQ XQfaiU adYaQWage iQ WeUmV Rf 
UeVeUYaWiRQV, QRZ WhaW Whe cRXUWV had iQcUeaVed Whe ambiW Rf Whe CRQYeQWiRQ. ThiV led VRme 
SWaWeV WR cRQVideU ZiWhdUaZiQg fURm Whe CRQYeQWiRQ VR WhaW Whe\ cRXld Ue-UaWif\ ZiWh Whe 

 
58  CRQYeQWiRQ fRU Whe PURWecWiRQ Rf HXmaQ RighWV aQd FXQdameQWal FUeedRmV (EXURSeaQ CRQYeQWiRQ RQ 

HXmaQ RighWV, aV ameQded) (ECHR). 
59  JXdge RRQald MacDRQald, ¶ReVeUYaWiRQV UQdeU Whe EXURSeaQ CRQYeQWiRQ RQ HXmaQ RighWV· (1988) 

ReYXe Belge de DURiW IQWeUQaWiRQal 429. 
60  Ziemele aQd Liede (Q 24) 1138. 
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beQefiW Rf beiQg able WR make mRUe UeVeUYaWiRQV.61 DiVWiQgXiVhed VchRlaUV haYe cRmmeQWed 
WhaW WhiV deYelRSmeQW iV cRQceUQiQg. FURZeiQ, fRU iQVWaQce, haV dUaZQ aWWeQWiRQ WR WhiV 
iVVXe aQd RSiQeV WhaW WhiV cRQdXcW ¶ma\ UXQ cRXQWeU WR Whe YeU\ eVVeQce Rf ZhaW Whe 
CRQYeQWiRQ iV abRXW·.62 He iV XQceUWaiQ ZheWheU UeVeUYaWiRQV aUe Ueall\ iQ liQe ZiWh Whe 
RbjecWiYe Rf Whe CRQYeQWiRQ aQd VeeV Whe ¶SRVVibiliW\ Rf XQilaWeUal deURgaWiRQ WhURXgh 
UeVeUYaWiRQV·63 aV a fXQdameQWal ZeakQeVV Rf Whe EXURSeaQ CRQYeQWiRQ. BefRUe 
cRQVideUiQg hiV RSiQiRQ, I Zill RXWliQe Whe UeTXiUemeQWV fRU makiQg UeVeUYaWiRQV iQ WeUmV Rf 
Whe CRQYeQWiRQ. 

The EXURSeaQ CRQYeQWiRQ VWaWeV WhaW WheUe aUe fRXU UeTXiUemeQWV fRU a UeVeUYaWiRQ 
WR be Yalid: (1) iW mXVW be made aW Whe mRmeQW iW iV VigQed RU UaWified; (2) iW mXVW UelaWe WR 
VSecific laZV iQ fRUce aW Whe mRmeQW Rf UaWificaWiRQ; (3) iW mXVW QRW be a UeVeUYaWiRQ Rf a 
geQeUal chaUacWeU; aQd (4) iW mXVW cRQWaiQ a bUief VWaWemeQW Rf Whe laZ cRQceUQed.64 TheVe 
cUiWeUia Veem WR be VigQificaQWl\ diffeUeQW fURm WhRVe VeeQ iQ RWheU hXmaQ UighWV WUeaWieV. 
The CRQYeQWiRQ dReV QRW UefeU WR Whe ¶RbjecW aQd SXUSRVe· claXVe Rf Whe VCLT, bXW iW caQ 
be aVVXmed WhaW Whe claXVe aSSlieV ViQce iW iV SaUW Rf cXVWRmaU\ iQWeUQaWiRQal laZ. ThiV leadV 
XV WR Whe WhiUd TXeVWiRQ WhaW Whe SaSeU VeekV WR addUeVV: if a UeVeUYaWiRQ iV QRW allRZed dXe 
WR QRW fXlfilliQg WheVe UeTXiUemeQWV aQd WhRVe Rf Whe VCLT, iV Whe UeVeUYiQg SWaWe 
cRQVeTXeQWl\ QR lRQgeU SaUW\ WR Whe WUeaW\? 

IQ Whe TePeOWaVcK65 aQd BeOLORV66 caVeV, bRWh Whe EXURSeaQ CRmmiVViRQ Rf HXmaQ 
RighWV aQd Whe ECWHR chRVe QRW WR addUeVV Whe aUgXmeQW made b\ Whe SZiVV GRYeUQmeQW 
WhaW iWV iQWeUSUeWaWiYe declaUaWiRQV ZeUe QRW RffeQViYe iQ aQ\ Za\ WR Whe RbjecW aQd SXUSRVe 
Rf Whe EXURSeaQ CRQYeQWiRQ aQd WhaW RWheU SWaWeV had imSliciWl\ ackQRZledged iWV 
declaUaWiRQV b\ UaiViQg QR RbjecWiRQV. ThXV, SZiW]eUlaQd·V aUgXmeQW ZaV WhaW WheUe had 
beeQ a WaciW acceSWaQce Rf iWV WeUmV aV QR iVVXeV ZeUe bURXghW XS b\ RWheU SWaWeV. The 
diVVeQWiQg RSiQiRQ Rf membeUV Rf Whe EXURSeaQ CRmmiVViRQ (MU KieUQaQ aQd MU 
G|]�b�\�k) iQ Whe TePeOWaVcK caVe VhRZV WhaW Whe membeUV ZaQWed mRUe claUiW\ abRXW 
UeVeUYaWiRQV WR Whe EXURSeaQ CRQYeQWiRQ. 

The EXURSeaQ CRQYeQWiRQ RUgaQV ZeUe amRQg Whe fiUVW WR e[amiQe Whe 
cRQVeTXeQceV Rf imSeUmiVVible UeVeUYaWiRQV WR aQ\ giYeQ WUeaW\. IQ Whe BeOLORV caVe, Whe 
SZiVV GRYeUQmeQW VXbmiWWed aQ iQWeUSUeWaWiYe declaUaWiRQ, Zhich ZaV VeeQ WR be a 
UeVeUYaWiRQ WhaW did QRW cRmSl\ ZiWh Whe AUWicle 57 cUiWeUia aQd ZaV WheUefRUe iQYalid.67 The 
UeVeUYaWiRQ iQ WhiV caVe ZaV WR AUWicle 6(1) Rf Whe EXURSeaQ CRQYeQWiRQ. SZiW]eUlaQd 
aUgXed WhaW iW ZaV VeYeUable becaXVe iW did QRW fXlfil Whe UeTXiUemeQWV fRU YalidiW\ VeW b\ Whe 
CRQYeQWiRQ.68 The CRXUW held WhaW Whe UeVeUYaWiRQ ZaV QRW Rf a geQeUal QaWXUe, aV iV 
UeTXiUed b\ AUWicle 57(1), aQd WheUe ZaV QR ¶bUief VWaWemeQW Rf Whe laZ cRQceUQed·,69 aV iV 
UeTXiUed b\ AUWicle 57(2). The CRXUW claUified iWV VWaQce RQ ZheWheU Whe VileQce Rf RWheU 
membeU SWaWeV meaQW WhaW Whe UeVeUYaWiRQ ZaV Yalid ZheQ iW VWaWed WhaW ¶Whe VileQce Rf Whe 
deSRViWaU\ aQd Whe CRQWUacWiQg SWaWeV dReV QRW deSUiYe Whe CRQYeQWiRQ iQVWiWXWiRQV Rf Whe 
SRZeU WR make WheiU RZQ aVVeVVmeQW·.70 

 
61  JXdge RRQald SW JRhQ MacDRQald (Q 59) 432. 
62   ibid. 
63   ibid 432²433. 
64  Ziemele aQd Liede (Q 24) 1141. 
65  TePeOWaVcK Y SZLW]eUOaQd ASS QR 9116/80 (ECWHR, 5 MaUch 1983). 
66  BeOLORV Y SZLW]eUOaQd ASS NR 10328/83 (ECWHR, 29 ASUil 1988). 
67  ibid SaUa 40. 
68  ibid SaUa 49. 
69  ibid SaUa 39. 
70  ibid SaUa 47. 
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The cRQVeTXeQceV Rf Whe iQYalidiW\ Rf Whe UeVeUYaWiRQ ZeUe WhaW Whe ECWHR adRSWed 
Whe VeYeUabiliW\ aSSURach aQd declaUed WhaW ¶iW iV be\RQd dRXbW WhaW SZiW]eUlaQd iV, aQd 
UegaUded iWVelf aV, bRXQd b\ Whe CRQYeQWiRQ·,71 iQ VSiWe Rf Whe facW WhaW iWV UeVeUYaWiRQ ZaV 
QRW WakeQ iQWR accRXQW. The cRXUW made Whe diVWiQcW chRice WR chRRVe VeYeUabiliW\ RYeU 
RSSRVabiliW\, aV SZiW]eUlaQd aUgXed WhaW iWV UeVeUYaWiRQ ZaV Yalid b\ YiUWXe Rf Whe facW WhaW 
iW had QRW beeQ RbjecWed WR b\ aQ\ Rf Whe RWheU membeU SWaWeV.72 ThXV, Whe cRXUW chRVe WR 
hRld SZiW]eUlaQd WR Whe WUeaW\ ZiWhRXW Whe beQefiW Rf iWV iQWeUSUeWaWiYe declaUaWiRQ. 

IQ Whe LRL]LdRX73 caVe, Whe ECWHR lRRked iQ deWail aW Whe TXUkiVh gRYeUQmeQW·V 
declaUaWiRQV XQdeU WheQ AUWicleV 25 aQd 46 Rf Whe EXURSeaQ CRQYeQWiRQ aQd TXUke\·V 
iQWeQWiRQ WR cRQWiQXe WR be bRXQd b\ Whe RSWiRQal claXVe agUeeiQg WR Whe CRXUW·V 
jXUiVdicWiRQ.74 EYeQ WhRXgh Whe ECWHR UefXVed WR Wake iQWR accRXQW Whe VWaWemeQWV b\ 
TXUke\·V UeSUeVeQWaWiYeV WhaW SRVW-daWed Whe declaUaWiRQV, iW cRQVideUed Whe We[W Rf Whe 
declaUaWiRQV aQd cRQclXded WhaW Whe imSeUmiVVible SaUWV cRXld be VeSaUaWed fURm TXUke\·V 
cRQVeQW WR acceSW (ZhaW ZaV aW Whe Wime) Whe RSWiRQal claXVe iQ Whe EXURSeaQ CRQYeQWiRQ.75 

The ECWHR haV beeQ cUiWiciVed fRU aSSl\iQg Whe dRcWUiQe Rf VeYeUabiliW\ becaXVe, iQ 
dRiQg VR, iW diVUegaUded Whe UeleYaQW SWaWe·V cRQVeQW. The SWaWe cRQVeQWed WR be bRXQd ZiWh 
Whe beQefiW Rf iWV UeVeUYaWiRQ, QRW ZiWhRXW iW. The VXbVeTXeQW caVe laZ Rf Whe ECWHR haV 
QRW addUeVVed WhiV iVVXe, aUgXabl\ becaXVe, WR Whe SUeVeQW da\, Whe BeOLORV aQd LRL]LdRX caVeV 
aUe VWill Whe mRVW UeleYaQW aXWhRUiW\ RQ Whe maWWeU. The HXmaQ RighWV CRmmiWWee UeceiYed 
cRQVideUable cUiWiciVm fRU GeQeUal CRmmeQW NR 24. The CRmmeQW VWaWed WhaW ¶Whe QRUmal 
cRQVeTXeQce Rf aQ XQacceSWable UeVeUYaWiRQ iV QRW WhaW Whe CRYeQaQW Zill QRW be iQ effecW 
aW all fRU a UeVeUYiQg SaUW\. RaWheU, VXch a UeVeUYaWiRQ Zill geQeUall\ be VeYeUable, iQ Whe 
VeQVe WhaW Whe CRYeQaQW Zill be RSeUaWiYe fRU Whe UeVeUYiQg SaUW\ ZiWhRXW beQefiW Rf Whe 
UeVeUYaWiRQ·.76 FUaQce aQd Whe UQiWed SWaWeV ZeUe Whe gUeaWeVW cUiWicV, becaXVe Whe VCLT iV 
aSSlicable alVR WR imSeUmiVVible UeVeUYaWiRQV, aQd Whe VCLT iV cXVWRmaU\ iQWeUQaWiRQal 
laZ.77 ThiV haV alVR beeQ made cleaU b\ Whe ILC, Zhich VWill UegaUdV Whe VCLT aV Whe 
UeigQiQg haUd laZ iQ UelaWiRQ WR UeVeUYaWiRQV. ThiV leaYeV RQe ZiWh Whe XQeaV\ feeliQg WhaW 
aQ\ iQYalid UeVeUYaWiRQ VeemV WR be almRVW aXWRmaWicall\ VeYeUable accRUdiQg WR Whe 
HXmaQ RighWV CRmmiWWee. The ICJ·V aSSURach Zill be cRQWUaVWed ZiWh WhiV befRUe fXUWheU 
WhRXghWV RQ Whe maWWeU aUe RffeUed. 

 
IV. TKe ASSURacK Rf WKe ICJ 
The ICJ iV Whe maiQ jXdicial RUgaQ Rf Whe UQiWed NaWiRQV. IWV emSRZeUiQg VWaWXWeV aUe Whe 
UQiWed NaWiRQV ChaUWeU aQd Whe SWaWXWe Rf Whe IQWeUQaWiRQal CRXUW Rf JXVWice.78 The SXUSRVe 
Rf Whe ICJ iV WR VeWWle legal diVSXWeV beWZeeQ SWaWeV iQ accRUdaQce ZiWh iQWeUQaWiRQal laZ. 
FXUWheUmRUe, iW SURYideV adYiVRU\ RSiQiRQV RQ legal TXeVWiRQV UefeUUed WR iW b\ aXWhRUiVed 
UQiWed NaWiRQV RUgaQV aQd VSecialiVed ageQcieV.79 The VeYeUabiliW\ Rf iQYalid UeVeUYaWiRQV 
haV beeQ cRQVideUed WZice b\ Whe ICJ, iQ Whe NRUZeJLaQ LRaQV80 aQd IQWeUKaQdeO81 caVeV. 

 
71  TePeOWaVcK Y SZLW]eUOaQd (Q 65) SaUa 60. 
72  ibid SaUa 57. 
73  LRL]LdRX Y TXUNe\ ASS QR 40/1993/435/514 (ECWHR, 23 FebUXaU\ 1995). 
74  ibid SaUa 105. 
75   ibid. 
76   OHCHR (Q 26) SaUa 18. 
77   Ziemele aQd Liede (Q 24) 1139. 
78   IQWeUQaWiRQal CRXUW Rf JXVWice, ¶The CRXUW· <icj-cij.RUg/eQ/cRXUW> acceVVed 16 JXl\ 2020.  
79  ibid. 
80  CeUWaLQ NRUZeJLaQ LRaQV (Q 33). 
81  IQWeUKaQdeO CaVe (SZLW]eUOaQd Y US) (JXdgemeQW) [1959] ICJ ReS 6. 
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IQ bRWh iQVWaQceV, JXdge LaXWeUSachW gaYe SeSaUaWe OSiQiRQV aQd VXggeVWed WhaW 
UeVeUYaWiRQV WhaW ZeUe QRW eVVeQWial aQd UeVeUYaWiRQV WhaW ZeUe iQYalid ZeUe VeYeUable fURm 
a SWaWe·V dRcXmeQW Rf UaWificaWiRQ. The NRUZeJLaQ LRaQV caVe dealW ZiWh UeVeUYaWiRQV WR Whe 
jXUiVdicWiRQ Rf Whe ICJ aQd Whe SUiQciSle Rf UeciSURciW\.82 IW mXVW be QRWed WhaW WheUe iV a 
VigQificaQW diffeUeQce beWZeeQ a cRQdiWiRQ aWWached WR aQ aUWicle abRXW jXUiVdicWiRQ aQd a 
UeVeUYaWiRQ WR a WUeaW\. HRZeYeU, Whe UeaVRQiQg Rf Whe jXdgeV iV VWill UeleYaQW aQd VR WhiV 
UeaVRQiQg Zill be e[amiQed befRUe e[SlaiQiQg iWV UeleYaQce. AV iW VWaQdV, Whe majRUiW\ Rf 
SWaWeV haYe aQ aXWRmaWic UeVeUYaWiRQ WR Whe jXUiVdicWiRQ Rf Whe ICJ. ThiV meaQV WhaW SWaWeV 
dR QRW acceSW Whe aXWRmaWic jXUiVdicWiRQ Rf Whe ICJ bXW UaWheU acceSW iW RQl\ ZheQ Whe\ Vee 
fiW WR dR VR. A SWaWe ma\ WhXV acceSW RU UejecW Whe ICJ·V jXUiVdicWiRQ ZheQ a diVSXWe aUiVeV.83 
AV VWaWed iQ NRUZeJLaQ LRaQV, Whe UeVeUYaWiRQ iV aXWRmaWic ¶iQ Whe VeQVe WhaW, b\ YiUWXe Rf iW, 
Whe fXQcWiRQ Rf Whe cRXUW iV cRQfiQed b\ UegiVWeUiQg Whe deciViRQ made b\ Whe defeQdaQW 
gRYeUQmeQW aQd QRW VXbjecW WR UeYieZ b\ Whe cRXUW·.84 The SUiQciSle Rf UeciSURciW\ VWaWeV 
WhaW a beQefiW, faYRXU RU SeQalW\ gUaQWed WR RQe SWaWe VhRXld UeciSURcall\ be gUaQWed WR Whe 
RWheU.85 The UighW WR XVe WhiV SUiQciSle iV fRXQd iQ AUWicle 36(2) Rf Whe UN ChaUWeU.86 UViQg 
WhiV SUiQciSle, NRUZa\, Zhich did QRW haYe aQ aXWRmaWic UeVeUYaWiRQ WR Whe ICJ·V 
jXUiVdicWiRQ, cRXld iQYRke Whe UeVeUYaWiRQ Rf FUaQce. NRUZa\ WheQ aUgXed WhaW iW ZaV 
e[eUciViQg WhiV UeVeUYaWiRQ, WhXV e[clXdiQg Whe jXUiVdicWiRQ Rf Whe ICJ. The majRUiW\ Rf Whe 
ICJ agUeed ZiWh WhiV aQd held WhaW ¶iW iV ZiWhRXW jXUiVdicWiRQ WR adjXdicaWe XSRQ Whe diVSXWe 
Zhich haV beeQ bURXghW befRUe iW b\ Whe ASSlicaWiRQ Rf Whe GRYeUQmeQW Rf Whe FUeQch 
ReSXblic·.87 

JXdge LaXWeUSachW aUgXed iQ a SeSaUaWe OSiQiRQ WhaW Whe ICJ did QRW haYe 
jXUiVdicWiRQ, bXW fRU diffeUeQW UeaVRQV. HiV aQal\ViV Rf Whe UeVeUYaWiRQ iWVelf iV Rf iQWeUeVW. He 
VWaWeV: 

 
If WhaW W\Se Rf UeVeUYaWiRQ iV Yalid, WheQ Whe CRXUW iV QRW iQ Whe SRViWiRQ WR e[eUciVe Whe SRZeU 
cRQfeUUed XSRQ iW³iQ facW, Whe dXW\ imSRVed XSRQ iW³XQdeU SaUagUaSh 6 Rf AUWicle 36 Rf iWV SWaWXWe. 
ThaW SaUagUaSh SURYideV WhaW ¶iQ Whe eYeQW Rf a diVSXWe aV WR ZheWheU Whe CRXUW haV jXUiVdicWiRQ, Whe 
maWWeU Vhall be VeWWled b\ a deciViRQ Rf Whe CRXUW·. The FUeQch UeVeUYaWiRQ la\V dRZQ WhaW if, ZiWh 
UegaUd WR WhaW SaUWicXlaU TXeVWiRQ, WheUe iV a diVSXWe beWZeeQ Whe PaUWieV aV WR ZheWheU Whe CRXUW haV 
jXUiVdicWiRQ, Whe maWWeU Vhall be VeWWled b\ a deciViRQ Rf Whe FUeQch GRYeUQmeQW. The FUeQch 
UeVeUYaWiRQ iV WhXV QRW RQl\ cRQWUaU\ WR RQe Rf Whe mRVW fXQdameQWal SUiQciSleV Rf iQWeUQaWiRQal³
aQd QaWiRQal³jXUiVSUXdeQce accRUdiQg WR Zhich iW iV ZiWhiQ Whe iQheUeQW SRZeU Rf a WUibXQal WR 
iQWeUSUeW Whe We[W eVWabliVhiQg iWV jXUiVdicWiRQ. IW iV alVR cRQWUaU\ WR a cleaU VSecific SURYiViRQ Rf Whe 
SWaWXWe Rf Whe CRXUW aV Zell aV WR Whe geQeUal AUWicleV 1 aQd 92 Rf Whe SWaWXWe aQd Rf Whe ChaUWeU, 
UeVSecWiYel\, Zhich UeTXiUe Whe CRXUW WR fXQcWiRQ iQ accRUdaQce ZiWh iWV SWaWXWe.88 

 
LaXWeUSachW aUgXed WhaW WheVe aXWRmaWic UeVeUYaWiRQV gR agaiQVW Whe e[SUeVV ZRUdiQg Rf 
Whe WUeaW\, Zhich iV WR allRZ Whe ICJ WR adjXdicaWe RYeU all maWWeUV Rf iQWeUQaWiRQal laZ aW 
iWV diVcUeWiRQ, QRW aW Whe diVcUeWiRQ Rf Whe SWaWe iWVelf. HRZeYeU, if RQe ZeUe WR aSSl\ Whe 
XVXal aSSURach Rf RSSRVabiliW\ iQ WhiV UegaUd, iW ZRXld meaQ WhaW almRVW eYeU\ membeU 
SWaWe ZRXld QR lRQgeU be SaUW\ WR Whe WUeaW\, aV Whe majRUiW\ haYe UeVeUYed, iQ a VimilaU 
maQQeU, WR Whe ICJ·V jXUiVdicWiRQ. ThXV, Zhile LaXWeUSachW·V UeaVRQiQg ZaV lRgical aQd 
dRcWUiQall\ VRXQd, Whe majRUiW\ chRVe WR XShRld Whe SWaWe SUacWice aSSURach WR 

 
82  CeUWaLQ NRUZeJLaQ LRaQV (Q 33) 23. 
83   Ziemele aQd Liede (Q 24) 1137²1138, UefeUUiQg WR aXWRmaWic UeVeUYaWiRQV aV ¶Velf-jXdgiQg·. 
84   CeUWaLQ NRUZeJLaQ LRaQV (Q 33) 35. 
85   ibid 23. 
86   ibid. 
87   ibid 27. 
88  ibid 44. 
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jXUiVdicWiRQal UeVeUYaWiRQV aQd allRZ Whe UeVeUYaWiRQ WR be eQfRUceable. ChRRViQg Whe 
RSSRViWe aSSURach ZRXld haYe lefW Whe ICJ ZiWhRXW mXch SRZeU, aV WheUe ZRXld be feZ 
membeU SWaWeV lefW fRU iW WR adjXdicaWe RYeU. 

IQ Whe IQWeUKaQdeO caVe, JXdge LaXWeUSachW VWaWed hiV YieZ RQce mRUe. ThiV caVe 
iQYRlYed a VXiW b\ SZiW]eUlaQd agaiQVW Whe UQiWed SWaWeV, aQd Whe US iQYRked iWV aXWRmaWic 
UeVeUYaWiRQ. The ICJ fRXQd WhaW Whe RbjecWiRQ ZaV ¶ZiWhRXW RbjecW aW Whe SUeVeQW VWage Rf 
Whe SURceediQgV·.89 HRZeYeU, JXdge LaXWeUSachW UefXVed WR VeYeU a UeVeUYaWiRQ WhaW he felW 
ZaV iQdiVSeQVable WR Whe acceSWaQce b\ Whe UQiWed SWaWeV Rf Whe ICJ·V jXUiVdicWiRQ. He 
UefeUUed RQce mRUe WR Whe ¶geQeUal SUiQciSle Rf laZ· UelaWiQg WR VeYeUabiliW\, Va\iQg WhaW iW 
ZaV ¶a ma[im baVed RQ cRmmRQ VeQVe aQd eTXiW\·.90 

IQ Whe NLcaUaJXa caVe,91 JXdge SchZebel, Zhile QRWiQg LaXWeUSachW·V YieZ WhaW 
aXWRmaWic UeVeUYaWiRQV ZeUe iQYalid, aV ZaV VeeQ iQ Whe NRUZeJLaQ LRaQV caVe, alVR made iW 
cleaU WhaW ZiWh Wime WhiV aUgXmeQW had becRme leVV cRQYiQciQg, ViQce fRU maQ\ \eaUV aQd 
RQ maQ\ RccaViRQV VXch aXWRmaWic UeVeUYaWiRQV had beeQ WUeaWed aV Yalid.92 ThiV Za\ Rf 
WhiQkiQg VhRZV WhaW Whe dRcWUiQe Rf VeYeUabiliW\ iQ UegaUd WR imSeUmiVVible UeVeUYaWiRQV ZaV 
SaUW Rf legal WhiQkiQg befRUe Whe EXURSeaQ CRmmiVViRQ aQd Whe ECWHR aSSlied WhiV 
aSSURach WR Whe EXURSeaQ CRQYeQWiRQ. HRZeYeU, aV caQ be VeeQ fURm all Whe caVeV 
diVcXVVed, eVSeciall\ ZheQ cRmSaUiQg Whe aSSURacheV Rf Whe ECWHR aQd Whe ICJ, WheUe iV 
cRQfXViRQ aV WR e[acWl\ hRZ UeVeUYaWiRQV VhRXld be addUeVVed. The ILC cRmmeQWaU\ addV 
YalXe heUe, aV iW VeWWleV WheVe diVSXWeV WR a degUee. The caVe laZ fURm bRWh Whe ICJ aQd Whe 
ECWHR helSV WR aQVZeU Whe WhiUd TXeVWiRQ SRVed aW Whe begiQQiQg Rf Whe SaSeU ² ZheWheU 
aQ iQYalid UeVeUYaWiRQ caQcelV a SaUW\·V membeUVhiS WR a WUeaW\. BRWh CRXUWV haYe UegaUd 
fRU Whe imSRUWaQce Rf ZideVSUead SaUWiciSaWiRQ aQd WhXV Veem UelXcWaQW WR caQcel a SWaWe·V 
membeUVhiS, eYeQ WhRXgh, aV LaXWeUSachW·V diVVeQW VhRZV XV, caQcellaWiRQ Rf membeUVhiS 
caQ VRmeWimeV be Whe mRVW lRgical aQd dRcWUiQall\ VRXQd cRQclXViRQ. IQ Whe Qe[W SaUW Rf 
Whe SaSeU, I Zill cUiWicall\ aQal\Ve Whe aSSURacheV Rf Whe CRXUWV. 

 
V. CULWLcaO AQaO\VLV Rf WKe ASSURacKeV Rf WKe ECWHR aQd ICJ 
AW Whe begiQQiQg Rf WhiV SaSeU I UefeUeQced WhUee VchRRlV Rf WhRXghW XVed ZheQ aQal\ViQg 
Whe laZ: Whe dRcWUiQal aSSURach, Whe SWaWe SUacWice aSSURach aQd Whe SRlic\ aSSURach. All 
WhUee haYe cRme iQWR Sla\ iQ Whe caVeV diVcXVVed. LaXWeUSachW·V diVVeQW iQ NRUZeJLaQ LRaQV93 
ZaV dRcWUiQall\ VRXQd, aV iW aSSlied Whe laZ e[acWl\ aV iW VWaQdV aQd ZaV imSeccabl\ 
UeaVRQed. PUacWicall\ VSeakiQg, hRZeYeU, if Whe dRcWUiQal aSSURach ZeUe WR be fRllRZed, Whe 
ICJ ZRXld becRme iUUeleYaQW aV iW ZRXld haYe QR membeU SWaWeV WhaW ZRXld be SaUW\ WR iWV 
SWaWXWe aQd WhXV ZiWhiQ iWV jXUiVdicWiRQ. The majRUiW\ iQ NRUZeJLaQ LRaQV lRRked aW Whe facWV 
leVV dRcWUiQall\ aQd mRUe iQ Whe VSiUiW Rf SWaWe SUacWice. ReVeUYaWiRQV Rf WhiV QaWXUe haYe 
beeQ allRZed WR maQ\ SWaWeV aQd haYe meW ZiWh QR RbjecWiRQV fURm RWheU SWaWeV, WhXV Whe\ 
aUe Yalid aQd Whe ICJ mXVW UeVSecW Whem WR eQVXUe iWV RZQ VXUYiYal aQd UeleYaQce. The 
ECWHR haV adRSWed a mRUe SRlic\-RUieQWed aSSURach. B\ hRldiQg SWaWeV WR Whe EXURSeaQ 
CRQYeQWiRQ ZiWhRXW Whe beQefiWV Rf WheiU UeVeUYaWiRQV, Whe cRXUW iV WU\iQg WR eQfRUce hXmaQ 
UighWV XQiYeUVall\ WhURXghRXW EXURSe ZiWhRXW beiQg hamSeUed b\ aQ\ UeVeUYaWiRQV WhaW 
ma\ hiQdeU WhiV eQfRUcemeQW. 

 
89  IQWeUKaQdeO (Q 81) 26. 
90  ibid 116. 
91  CaVe cRQceUQLQJ MLOLWaU\ aQd PaUaPLOLWaU\ AcWLYLWLeV LQ aQd AJaLQVW NLcaUaJXa (NLcaUaJXa Y UQLWed SWaWeV Rf 

APeULca) (JXdgemeQW) [1984] ICJ ReS 392. 
92  Ziemele aQd Liede (Q 24) 1138. 
93  CeUWaLQ NRUZeJLaQ LRaQV (Q 33). 
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IQ WheRU\, Whe aSSURach Rf Whe ECWHR VeemV admiUable becaXVe Rf iWV TXeVW WR 
eQfRUce iQWeUQaWiRQal laZ, eVSeciall\ iQ Whe VSheUe Rf hXmaQ UighWV, bXW iQ SUacWice iW iV QRW 
VXVWaiQable. IQWeUQaWiRQal laZ VXUYiYeV RQ Whe SUemiVe WhaW SWaWeV aUe VRYeUeigQ aQd WhaW 
Whe\ YRlXQWeeU WR SaUWake iQ iQWeUQaWiRQal laZ ZiWh Whe beQefiW Rf cUeaWiQg WheiU RZQ 
cRQdiWiRQV. BRWh Whe ICJ aQd Whe ECWHR XQdeUVWaQd WhaW ZideVSUead SaUWiciSaWiRQ iV 
imSRUWaQW, bXW Whe ECWHR failV WR Vee WhaW b\ biQdiQg SWaWeV WR agUeemeQWV iQ Whe maQQeU 
WhaW iW dReV, SWaWe SaUWiciSaWiRQ ma\ be lRVW alWRgeWheU. AUgXabl\, if SWaWeV begiQ WR feel WhaW 
Whe\ ma\ be bRXQd b\ UeVWUicWiRQV WhaW Whe\ did QRW agUee WR ZheQ VigQiQg a WUeaW\, Whe\ 
Zill becRme caXWiRXV abRXW aQ\ SaUWiciSaWiRQ iQ WUeaWieV. ThiV Zill deVWUR\ Whe V\VWem, aV 
WUeaWieV aUe QRW ZRUWh Whe SaSeU Whe\ aUe ZUiWWeQ RQ if QR membeU SWaWeV haYe agUeed WR 
adheUe WR Whem.  

The aSSURach Rf Whe ICJ WhXV VeemV faU mRUe lRgical. AllRZiQg aXWRmaWic 
UeVeUYaWiRQV ma\ Veem illRgical ZheQ RQe UeadV JXdge LaXWeUSachW·V diVVeQW, bXW aXWRmaWic 
UeVeUYaWiRQV allRZ fRU Whe ICJ WR haYe membeU SWaWeV WR adjXdicaWe RYeU. If Whe ICJ had 
RXWlaZed aXWRmaWic UeVeUYaWiRQV, WhiV ZRXld haYe dUaVWicall\ decUeaVed SWaWe SaUWiciSaWiRQ. 
The cRmmeQWaU\ Rf Whe ILC iV QRW a biQdiQg dRcXmeQW iQ UegaUd WR UeVeUYaWiRQV aQd ZaV 
QeYeU meaQW WR be. IW ZaV meaQW WR SURYide gXideliQeV WhaW cRXld be imSlemeQWed WR claUif\ 
UeVeUYaWiRQV, bXW alVR WR fRVWeU mRUe accRXQWabiliW\ fRU Whe UeVeUYaWiRQV WhaW SWaWeV chRRVe 
WR make. The cRmmeQWaU\ haV made iW cleaU WhaW, aV a geQeUal SUiQciSle, UeVeUYaWiRQV aUe 
Rf Whe XWmRVW imSRUWaQce WR Whe fXQcWiRQiQg Rf iQWeUQaWiRQal laZ aQd WhXV VhRXld be 
allRZed. CRQdiWiRQV caQ be SXW iQ Slace, bXW Whe ILC makeV iW cleaU WhaW YagXeQeVV RU URRm 
fRU fle[ibiliW\ caQ RfWeQ be beQeficial. While WhiV fle[ibiliW\ ma\ Veem cRXQWeUiQWXiWiYe, iW 
SURYideV eQRXgh VcRSe WR allRZ fRU cXVWRmaU\ iQWeUQaWiRQal laZ, SWaWe VRYeUeigQW\ aQd 
cRQVeQW WR be UeVSecWed. 

IQ lighW Rf Whe abRYe, iW iV cleaU WhaW Whe ICJ·V aSSURach iV SUefeUable WR WhaW Rf Whe 
ECWHR. AW face YalXe, iW ma\ Veem WhaW fRUciQg SWaWeV WR adheUe WR hXmaQ UighWV WUeaWieV 
b\ diVUegaUdiQg WheiU UeVeUYaWiRQV Zill eQfRUce SWaWe accRXQWabiliW\. IQ SUacWice, iW ZRXld 
VimSl\ elimiQaWe SWaWeV· eQgagemeQW ZiWh iQWeUQaWiRQal iQVWUXmeQWV aQd bRdieV. The 
ECWHR·V aSSURach UXQV cRXQWeU WR Whe VCLT, Whe ILC·V cRmmeQWaU\ aQd cXVWRmaU\ 
iQWeUQaWiRQal laZ b\ hRldiQg WhaW SWaWeV UemaiQ SaUWieV WR WUeaWieV aQd b\ QXllif\iQg WheiU 
UeVeUYaWiRQV. The ICJ·V aSSURach, Zhile flaZed iQ WhaW iW dReV QRW VWick WR Whe leWWeU Rf Whe 
laZ, iV SUefeUUed becaXVe iW iV cRgQiVaQW Rf Whe imSlicaWiRQV Rf iWV deciViRQV RQ Whe 
fXQcWiRQiQg Rf iQWeUQaWiRQal laZ. 

UlWimaWel\, deVSiWe Whe facW WhaW Whe ICJ ZaV dealiQg ZiWh a UeVeUYaWiRQ WR 
jXUiVdicWiRQ aQd Whe ECWHR ZaV dealiQg ZiWh UeVeUYaWiRQV WR hXmaQ UighWV WUeaWieV, Whe 
XQdeUl\iQg YalXeV aUe Whe Vame. IQ eVVeQce, JXdge LaXWeUSachW VWaWed WhaW aXWRmaWic 
UeVeUYaWiRQV XQdeUcXW Whe eQWiUe SXUSRVe aQd meaQiQg Rf Whe WUeaW\ aV Whe cRXUWV dR QRW 
haYe Ueal SRZeU WR adjXdicaWe RQ WheiU RZQ accRUd. SimilaUl\, Whe ECWHR VeeV UeVeUYaWiRQV 
WR hXmaQ UighWV WUeaWieV aV ZeakeQiQg Whe YeU\ meaQiQg Rf Whe WUeaWieV. ThXV, Whe cRUe YalXe 
V\VWem XQdeUl\iQg Whe cRQclXViRQV Ueached iV Whe Vame. HRZeYeU, Whe ECWHR failV WR Vee 
WhaW imSlemeQWiQg WhiV UeaVRQiQg meaQV WhaW \RX UiVk lRViQg Whe SaUWiciSaWiRQ Rf SWaWeV. 
WiWhRXW SaUWiciSaWiRQ, iQWeUQaWiRQal laZ ceaVeV WR haYe SaUWieV WR adjXdicaWe RYeU aQd 
SWaWeV· SaUWiciSaWiRQ iV cRQdiWiRQal XSRQ Whe SURWecWiRQ Rf WheiU VRYeUeigQW\. TheUefRUe, Whe 
ICJ·V aSSURach, aV VeeQ iQ Whe GeQRcLde ReVeUYaWLRQV OSiQiRQ94 aQd NRUZeJLaQ LRaQV,95 iV Whe 
mRUe SUacWical aSSURach, aV iW SURWecWV iQWeUQaWiRQal laZ fURm iWV demiVe b\ allRZiQg SWaWeV 
Whe fUeedRm WR make UeVeUYaWiRQV aQd iW SURYideV SWaWeV ZiWh aQ iQceQWiYe WR SaUWiciSaWe. 

 

 
94  ReVeUYaWLRQV WR WKe CRQYeQWLRQ RQ WKe PUeYeQWLRQ aQd PXQLVKPeQW Rf WKe CULPe Rf GeQRcLde (Q 12). 
95  CeUWaLQ NRUZeJLaQ LRaQV (Q 33). 
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VI. ScRSe fRU GURZWK 
IQ WeUmV Rf VcRSe fRU gURZWh, RQe mXVW keeS iQ miQd Whe eYeU-chaQgiQg laQdVcaSe iQ Zhich 
iQWeUQaWiRQal laZ fiQdV iWVelf. IQWeUQaWiRQal laZ WhUiYed iQ Whe afWeUmaWh Rf Whe hXmaQ UighWV 
aWURciWieV Rf Whe SecRQd WRUld WaU aQd Whe SRWeQWial Rf QXcleaU ZaU WhaW gUiSSed Whe ZRUld 
dXUiQg Whe CRld WaU. IQ WhiV eUa, iQWeUQaWiRQal laZ bURadeQed iWV VcRSe, deeSeQed iWV 
cRQWeQW aQd embUaced a fRcXV RQ iQdiYidXalV· UighWV aQd Whe idea Rf hRldiQg SWaWeV 
accRXQWable, QRW RQl\ WR each RWheU, bXW alVR WR WheiU ciWi]eQV.96 DXUiQg WhiV Wime, maQ\ 
gRYeUQaQce SURjecWV ZeUe UealiVed aQd WheUe ZaV a VhifW WRZaUdV XQiW\ aQd glRbal 
gRYeUQaQce RQ iVVXeV WhaW affecWed cRXQWUieV ZRUldZide.97 HRZeYeU, RYeU Whe laVW feZ \eaUV, 
Whe ZRUld haV VeeQ UiViQg QaWiRQaliVm ² fRU e[amSle, UQiWed SWaWeV SRlic\ XQdeU Whe TUXmS 
admiQiVWUaWiRQ aQd BUe[iW. SchRlaUV haYe aUgXed WhaW WhiV UiVe iQ QaWiRQaliVm iV a UeacWiRQ 
WR Whe libeUal fUameZRUk cUeaWed b\ iQWeUQaWiRQal laZ.98 

AccRUdiQg WR a UeSRUW b\ Whe RAND CRUSRUaWiRQ, a UQiWed SWaWeV QRQ-SURfiW WhiQk-
WaQk WhaW fRcXVeV RQ iVVXeV Rf glRbal SRlic\, Whe libeUal iQWeUQaWiRQal RUdeU·V dRmiQaQce iQ 
Whe glRbal laQdVcaSe haV beeQ VeYeUel\ WhUeaWeQed b\ YaUiRXV deYelRSmeQWV ViQce 2014.99 
AccRUdiQg WR Whe UeSRUW, Whe eYeQWV WhaW aUe WhUeaWeQiQg WhiV dRmiQaQce aUe RXVViaQ 
aggUeVViRQ iQ Whe UkUaiQe, BUe[iW, Whe elecWiRQ Rf DRQald TUXmS aV US SUeVideQW, aQd Whe 
iQcUeaVed iQflXeQce Rf UighW-ZiQg SRliWical SaUWieV iQ EXURSe.100 HRZeYeU, Whe aXWhRUV make 
iW cleaU WhaW ¶WhiV cRQclXViRQ iV WeQWaWiYe, baVed RQ WUeQdV WhaW cRXld UeYeUVe WhemVelYeV, aQd 
QRW maWXUe WR Whe degUee WhaW VRme feaU (RU hRSe)·.101 ThiV VXggeVWV WhaW, iQ Whe fXWXUe, aUeaV 
Rf iQWeUQaWiRQal laZ WhaW aUe VeeQ b\ VRme aV WRR libeUal Zill be YXlQeUable WR chaQge aV 
WeQViRQV gURZ beWZeeQ ke\ SWaWeV iQ UegaUd WR hRZ Whe laZ aSSlieV WR deYelRSiQg glRbal 
challeQgeV. 

TheVe deYelRSmeQWV iQdicaWe WhaW Ze aUe aSSURachiQg a mRUe difficXlW ShaVe iQ 
iQWeUQaWiRQal laZ, cRmSaUed WR ZhaW iW haV VeeQ ViQce iWV cUeaWiRQ. The URle Rf iQWeUQaWiRQal 
hXmaQ UighWV laZ iV WR iQflXeQce, gXide aQd deYelRS Whe QRUmaWiYe fUameZRUk iQ WeUmV Rf 
Zhich dRmeVWic legiVlaWiRQ iV cUeaWed.102 IQWeUQaWiRQal laZ iV chaQgiQg Whe fUameZRUk 
VlRZl\ aQd VWURQg dRmeVWic laZV aUe Qeeded VR WhaW iQWeUQaWiRQal laZ caQ make a cRQcUeWe 
diffeUeQce iQ a VhRUW SeUiRd Rf Wime.103 CRXQWUieV WhaW haYe WUadiWiRQall\ SiRQeeUed Whe 
cUeaWiRQ Rf iQWeUQaWiRQal laZ aUe UeliQTXiVhiQg VSace aV Whe\ VWeS RXW Rf Whe glRbal aUeQa 
aQd fRcXV RQ WheiU dRmeVWic iVVXeV. ThiV cRXld UeVXlW iQ UedXced glRbal SRZeU, WaiQWed 
SUeVWige aQd Whe UiVe Rf QaWiRQaliVm.104 

HRZeYeU, iQ VSiWe Rf Whe abRYe, mRVW Rf iQWeUQaWiRQal laZ cRQWiQXeV WR be 
XQcRQWeVWed aQd aVViVWV iQ Whe dail\ fXQcWiRQiQg Rf a mXlWiWXde Rf cRXQWUieV RQ a glRbal 
VWage, aQd SWaWeV cRQWiQXe WR Uel\ RQ iQWeUQaWiRQal laZ WR VeWWle diVSXWeV iQ a SeacefXl 
maQQeU. AV Whe ZRUld becRmeV eYeU mRUe iQWeUcRQQecWed, Whe cRQWiQXed legiWimac\ Rf 
iQWeUQaWiRQal laZ UeTXiUeV WhaW Whe cRXUWV aQd dUafWeUV accRXQW fRU a mXlWiWXde Rf QeedV aQd 

 
96   McCall-SmiWh (Q 15) 4. 
97   ibid. 
98   DRXg SWRkeV, ¶TUXmS, AmeUicaQ hegemRQ\ aQd Whe fXWXUe Rf Whe libeUal iQWeUQaWiRQal RUdeU· (2018) 

94(1) IQWeUQaWiRQal 
AffaiUV <chaWhamhRXVe.RUg/ViWeV/defaXlW/fileV/imageV/ia/INTA94_1_8_238_SWRkeV.Sdf> acceVVed 26 
JXl\ 2020. 

99   Michael Ma]aUU eW al, MeaVXULQJ WKe HeaOWK Rf WKe LLbeUaO IQWeUQaWLRQaO OUdeU (RAND CRUSRUaWiRQ 2017) 116. 
100   ibid. 
101   ibid. 
102   UQiWed NaWiRQV, EcRQRPLc, SRcLaO aQd CXOWXUaO RLJKWV: HaQdbRRN fRU NaWLRQaO HXPaQ RLJKWV IQVWLWXWLRQV 

(UQiWed NaWiRQV 2005) 43. 
103   ibid. 
104  DRXg SWRkeV (Q 99) 134. 
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deViUeV WR maiQWaiQ SaUWiciSaWiRQ. While a degUee Rf diVagUeemeQW iV SaU fRU Whe cRXUVe aQd 
beQeficial WR Whe eYRlXWiRQ Rf Whe iQWeUQaWiRQal legal RUdeU, Ze Qeed WR UemaiQ YigilaQW abRXW 
maiQWaiQiQg a balaQce beWZeeQ SleaViQg Whe ke\ Sla\eUV aQd maiQWaiQiQg aQd deYelRSiQg 
VRcial QRUmV. 

HXmaQ UighWV aUe iQWeQded WR be XQiYeUVal iQ QaWXUe, aQd Whe\ aUe meaQW WR aSSl\ 
WR all SeRSle UegaUdleVV Rf diffeUeQceV (fRU e[amSle, Uace, UeligiRQ, QaWiRQaliW\).105 The UiVe 
iQ Whe aVVeUWiYeQeVV Rf SWaWeV ZiWh a VRYeUeigQ aSSURach cUeaWeV UiVkV fRU XQiYeUVal YalXeV, 
like Ve[Xal aQd UeSURdXcWiYe UighWV.106 DXe WR WheiU XQiYeUValiW\, WheVe UighWV ZeUe RfWeQ VeeQ 
aV libeUal aQd idealiVWic. While a QegaWiYe UeacWiRQ WR WheVe XQiYeUVal UighWV XVed WR be 
SUedRmiQaQWl\ lRcaWed iQ Whe deYelRSiQg ZRUld, Whe deYelRSed ZRUld iV begiQQiQg WR 
VXSSRUW illibeUal YalXeV WRR. The UQiWed SWaWeV aQd a QXmbeU Rf EXURSeaQ SWaWeV aUe 
iQcUeaViQgl\ SXVhiQg fRU WheVe XQiYeUVal YalXeV WR be abRliVhed.107 

 
VII. CRQcOXVLRQ 
UlWimaWel\, fRU iQWeUQaWiRQal laZ WR cRQWiQXe WR be effecWiYe, SWaWe VRYeUeigQW\ mXVW be 
giYeQ Whe XWmRVW UeVSecW aQd imSRUWaQce iQ UelaWiRQ WR UeVeUYaWiRQV. WiWh Whe cXUUeQW 
SRlaUiVaWiRQ Rf Whe SRliWical climaWe, aV iV eYideQced b\ WUadiWiRQall\ libeUal SWaWeV leaQiQg 
WRZaUdV cRQVeUYaWiYe YalXeV, aV iQ BUiWaiQ aQd Whe UQiWed SWaWeV, a SXVh b\ Whe ECWHR WR 
VeYeU UeVeUYaWiRQV fURm WUeaWieV aQd VWill biQd Whe SWaWe Zill RQl\ alieQaWe ke\ Sla\eUV fURm 
Whe iQWeUQaWiRQal VWage. AW face YalXe, RQe ma\ be iQcliQed WR WhiQk WhaW Whe VWUiQgeQW 
SURWecWiRQ Rf hXmaQ UighWV YalXeV aQd limiWiQg Whe UeVeUYaWiRQV WR VXch YalXeV iV beQeficial 
bXW, iQ UealiW\, WhiV ZRXld make SaUWiciSaWiRQ iQ Whe iQWeUQaWiRQal fUameZRUk XQaSSealiQg 
WR SWaWeV aV WheiU VRYeUeigQW\ ZRXld be iQfUiQged. ThXV, Zhile Uel\iQg RQ SRlic\ alRQe ma\ 
Veem faYRXUable, iW ZRXld iQ facW deVWUR\ Whe eQWiUe V\VWem Rf iQWeUQaWiRQal laZ. TheUefRUe, 
Whe ICJ·V aSSURach iV adYaQWageRXV aV iW XQdeUVWaQdV Whe URle Rf UeVeUYaWiRQV iQ achieYiQg 
SaUWiciSaWiRQ aQd iW alVR XQdeUVWaQdV Whe SWaWe SUacWice elemeQW. SRYeUeigQW\ iV VacURVaQcW 
WR a cRXQWU\·V iQWegUiW\ aQd iWV UelaWiRQVhiS ZiWh iQWeUQaWiRQal laZ. AW a dRcWUiQal leYel, WR 
adRSW aQ aSSURach WhaW accRmmRdaWeV Whe demaQdV Rf SWaWe VRYeUeigQW\ iQ UegaUd WR iVVXeV 
like aXWRmaWic UeVeUYaWiRQV ma\ QRW be Whe mRVW lRgical aSSURach. HRZeYeU, iW iV QeceVVaU\ 
fRU Whe VXUYiYal Rf Whe V\VWem. The ICJ haV mRUe jXUiVdicWiRQal VWaQdiQg WhaQ Whe ECWHR 
aQd, WakiQg iQWR accRXQW Whe mRYe aZa\ fURm a glRbal VRcieW\ WRZaUdV a mRUe QaWiRQaliVW 
aSSURach iQ maQ\ ke\ SWaWeV, Whe ICJ·V aSSURach iV Whe mRVW SUagmaWic aQd lRgical. ThXV, 
iQ liQe ZiWh Whe ILC cRmmeQWaU\ aQd Whe ICJ·V jXdgemeQWV iW caQ be SUedicWed WhaW Whe 
ECWHR·V UeceQW UXliQgV Zill QRW becRme Whe iQWeUQaWiRQal laZ QRUm aQd SWaWe VRYeUeigQW\ 
ZiWh UeVSecW WR UeVeUYaWiRQV Zill cRQWiQXe WR SUeYail. 

 
 
 

* 
 
 

JURMLO.RUJ 

 
105   McCall-SmiWh (Q 15) 4. 
106   EUic LeYeQVRQ, ¶AbRUWiRQ LaZV iQ Whe US: HeUe aUe Whe VWaWeV SXVhiQg WR UeVWUicW acceVV· (CNN, 30 

Ma\ 2019) <ediWiRQ.cQQ.cRm/2019/05/16/SRliWicV/VWaWeV-abRUWiRQ-laZV/iQde[.hWml> acceVVed 26 JXl\ 
2020. 

107   DRXg SWRkeV (Q 99) 134. 
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AEVWUDFW 

TKe SaSeU aLPV WR aQaO\Ve OegaO OacXQaV aQd VXggeVW SRVVLbOe VROXWLRQV fRU WKe acWV aQd 
ZURQgdRLQgV Rf PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV ZLWKLQ WKe OeQV Rf PaULWLPe 
acWLYLWLeV. TKe SaSeU KaV beeQ dLYLded LQWR WKUee SaUWV. PaUW I deaOV ZLWK WKe QeceVVLW\ aQd 
UROe Rf PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV LQ WKe SUeVeQW WLPeV. PaUW II dLVcXVVeV WKe 
OegaO VWaWXV Rf PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV aQd Za\V Rf eQVXULQg UeVSRQVLbLOLW\ 
fRU WKeLU acWV. PaUW III e[aPLQeV WKe OegaO fUaPeZRUN fRU WKe acWV Rf PULYaWe MaULWLPe 
SecXULW\ CRPSaQLeV. AQ aVVeVVPeQW Rf WKe UXOeV Rf LQWeUQaWLRQaO KXPaQLWaULaQ OaZ (IHL), 
VWaWe UeVSRQVLbLOLW\, aSSOLcabLOLW\ Rf WKe MRQWUeX[ dRcXPeQW aQd effRUWV VXcK aV 
GUARDCON KaYe beeQ dLVcXVVed WR KLgKOLgKW WKe LQadeTXac\ Rf WKe OaZV RQ PULYaWe 
MaULWLPe SecXULW\ CRPSaQLeV. TKeUe KaV beeQ aQ XSVXUge LQ WKe ePSOR\PeQW Rf PULYaWe 
MaULWLPe SecXULW\ CRPSaQLeV VLQce 2008 WR cRSe ZLWK a P\ULad Rf SURbOePV aW Vea 
LQcOXdLQg SLUac\ aQd URbbeU\. HRZeYeU, aQ XPbUeOOa Rf UXOeV LQcOXdLQg ePSOR\PeQW 
SURcedXUeV, agUeePeQWV, WUaLQLQg WecKQLTXeV, UeVSRQVLbLOLW\ LQ SeaceWLPe aV ZeOO aV LQ WLPeV 
Rf cRQfOLcW aQd WKe gXLdeOLQeV Rf IHL PXVW be UeVWUXcWXUed RU eQKaQced LQ RUdeU WR be Pade 
aSSOLcabOe WR PULYaWe MaULWLPe SecXULW\ CRPSaQLeV.  

 
I. 7KH NHHG IRU PULYDWH MLOLWDU\ DQG 6HFXULW\ CRPSDQLHV LQ WKH 21VW 
CHQWXU\: HHJHPRQLF CRQWURO RYHU WKH 6HD DQG IQFUHDVHG 6HFXULW\ IVVXHV 
A. RHOHYDQFH RI 6HD PRZHU 
SXSUePac\ RYeU WKe Vea KaV beeQ cRQWeVWed PaQ\ WLPeV. TKe Vea SURPRWeV OLfe RQ OaQd 
PXOWLfaULRXVO\ WKURXgK cRORVVaO WUade, WUaQVSRUWaWLRQ, ULcK PLQeUaO aQd PeWaO deSRVLWV, 
R[\geQ SURYLVLRQ aQd Vea-dZeOOLQg PaULQe OLfe fXQcWLRQLQg aV cOLPaWe PRdeUaWRUV, PaNLQg 
LW ² WR aQ e[WeQW ² WKe cRQdXcWRU Rf OLfe RQ EaUWK. TKe UQLWed NaWLRQV (UN) SecUeWaU\ 
GeQeUaO aSWO\ UePaUNed WKaW LW ZRXOd QRW be ZURQg Lf Ze VXbVWLWXWe WKe QaPe ¶SOaQeW EaUWK· 
ZLWK ¶SOaQeW ZaWeU·,1 aV WKe VXUface Rf EaUWK SUedRPLQaQWO\ cRQVLVWV Rf ZaWeU 

 
*  VLMa\a SLQgK GaXWaP, FLQaO YeaU SWXdeQW Rf BA LLB (HRQV) aW RaMLY GaQdKL NaWLRQaO UQLYeUVLW\ Rf 

LaZ, IQdLa. SKe LV WKe CRQYeQRU fRU CeQWUe fRU AdYaQced SWXd\ LQ IQWeUQaWLRQaO HXPaQLWaULaQ LaZ. 
EPaLO: YLMa\aVLQgK1507@gPaLO.cRP. CRQWacW NR.: +91-8289013215. 

**  VLMa\ MLVKUa, BA LLB (HRQV) fURP RaMLY GaQdKL NaWLRQaO UQLYeUVLW\ Rf LaZ, PXQMab, IQdLa. AVVRcLaWe 
AdYRcaWe, Legac\ LaZ OffLceV, IQdLa. EPaLO: PLVKUaYLMa\781@gPaLO.cRP. CRQWacW NR.: +91-
9454911014. 

1  UQLWed NaWLRQV SecUeWaU\ GeQeUaO, ¶SecUeWaU\-GeQeUaO'V RSeQLQg UePaUNV WR WKe OceaQ CRQfeUeQce· 
(8QLWHG NDWLRQV 6HFUHWDU\ GHQHUDO, 5 JXQe 2017) <XQ.RUg/Vg/eQ/cRQWeQW/Vg/VWaWePeQW/2017-06-
05/VecUeWaU\-geQeUaOV-RSeQLQg-UePaUNV-RceaQ-cRQfeUeQce-deOLYeUed> acceVVed 17 JXO\ 2019. 
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(aSSUR[LPaWeO\ 70%). TKe VWUXggOe fRU WKe WLWOe Rf KegePRQ LV LUUefXWabO\ URXWed YLa 
VeaZa\V. TKe XQdLVSXWabOe PaVWeU Rf WKe Vea cRXOd eaVLO\ eOeYaWe KLV dRPLQaQce WR UXOe WKe 
eQWLUe ZRUOd. TKe gUeaW VWUaWegLVW AOfUed MaKaQ WKeRULVed WKe VXSUePac\ Rf Vea SRZeU aQd 
VXbVWaQWLaWed WKe WKeRU\ ZLWK e[aPSOeV fURP KLVWRU\.2 TKe dePRcUaWLVaWLRQ Rf WKe ZRUOd 
KaV XQVKacNOed WKe Vea fURP beLQg a deVSRWLc NLQgdRP WR beLQg XQdeU WKe UXOe Rf QRQe. TKe 
VegPeQWaWLRQ Rf SRZeU KaV bURXgKW PaMRU cKaOOeQgeV WR VeaZa\V. IQ 1982, WKe UN 
CRQYeQWLRQ RQ WKe LaZ Rf WKe Sea (UNCLOS) becaPe WKe RffLcLaO ZRUd RQ PaULWLPe 
gRYeUQaQce.3 NeYeUWKeOeVV, WKe TXeVW fRU SRZeU cRQWLQXeV LQ LQdLYLdXaOV, ageQcLeV aQd 
QaWLRQV aV aSSUR[LPaWeO\ 60% Rf WKe aUea Rf WKe Vea UePaLQV XQWaPed aQd be\RQd WKe 
dLUecW cRQWURO Rf aQ\ cRXQWU\.4  

 
B. NHHG IRU PULYDWH MLOLWDU\ DQG 6HFXULW\ CRPSDQLHV 
PULRU WR WKe eVWabOLVKPeQW Rf WKe UN, ZRUOd dRPLQaWLRQ aQd LQWROeUaQce UePaLQed a 
SUeYaOeQW KLddeQ ageQda acURVV WKe gORbe. TKe UN ePeUged LQ 1945 aQd Pade a SaUadLgP 
VKLfW b\ adYRcaWLQg fRU Seace aQd SURVSeULW\ LQ WKe ZRUOd. TKe gORbaOLVed QaWLRQV WKeQ faced 
SURPLVLQg cKaOOeQgeV LQ WeUPV Rf acKLeYLQg Seace, ZLWK beWWeU cRQQecWLYLW\, ePeUgLQg 
ecRQRPLc QeedV aQd WecKQLcaO adYaQcePeQW. TKe Qeed fRU PULYaWe MLOLWaU\ aQd SecXULW\ 
CRPSaQLeV Oa\ LQ WKe QRQ-SaUWLcLSaWLRQ Rf MePbeU SWaWeV, aV QaWLRQV deYLaWed fURP WKeLU 
dXW\ WR SRRO VXSSRUW fRU SeaceNeeSLQg PLVVLRQV,5 ZKLcK ZeUe cUeaWed WR addUeVV 
LQWeUQaWLRQaO VecXULW\ bUeacKeV. TKUeaWV fURP ePeUgLQg QRQ-SWaWe acWRUV (UeSUeVVLRQ Rf WKe 
SXbOLc, e[WeQdLQg XQaccRXQWabOe SRZeU aQd LQdLUecW cRQWURO RYeU faLOLQg SWaWeV) UePaLQV 
RQe Rf WKe OaWeQW SUeURgaWLYeV fRU WKe eVWabOLVKPeQW Rf PULYaWe MLOLWaU\ aQd SecXULW\ 
CRPSaQLeV, aV WKeVe SURYLde LQVWaQW VROXWLRQV aQd aYaLOabOe SURfeVVLRQaOV WR RffeU YaULed 
VecXULW\, PLOLWaU\ aQd WecKQLcaO aVVLVWaQce. TKe\ KaYe eYeQ VeeSed LQWR WKe PaULWLPe 
LQdXVWU\ b\ SURYLdLQg RQ-bRaUd gXaUdV aQd ORgLVWLcaO VeUYLceV. 

MRdeUQ SURbOePV caQ be faWKRPed aQd UeVROYed RQO\ ZLWK PRdeUQ VROXWLRQV aQd 
WKe SULYaWLVaWLRQ Rf Seace KaV becRPe LQeYLWabOe, deVSLWe WKe ZRUOd QRW beLQg cRPSOeWeO\ 
Uead\ fRU WKLV.6 GURZLQg SUeVVXUe fURP WKe ZRUOd cRPPXQLW\ aQd OacN Rf PXVcOe LQ WKe UN 
fUaPeZRUN aUe WZR eVVeQWLaO UeaVRQV fRU Seace beLQg VXVceSWLbOe WR SULYaWLVaWLRQ. TKLV 
aSaWK\ fURP feOORZ QaWLRQV KaV Oed WR WKe SULYaWLVaWLRQ Rf QRW RQO\ Seace bXW WKe XVe Rf 
fRUce, ZKLcK LV a Ne\ fXQcWLRQ aVVRcLaWed RQO\ ZLWK QaWLRQ SWaWeV. 

PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV fXQcWLRQ aV cORVe VXbVWLWXWeV fRU PLOLWaU\ 
RU VecXULW\ fRUceV fRU LQdLYLdXaOV, cRPSaQLeV, QaWLRQV aQd LQWeUQaWLRQaO RUgaQLVaWLRQV. TKe 
SULce Rf VafeW\ LV WRR KLgK WR be bRUQe b\ WKe cRPPRQ SeRSOe, KeQce WKeVe VeUYLceV WeQd WR 
eYade WKe cRUe baOaQce Rf ULgKWV LQ WKe VRcLeW\. TKe OegLWLPac\ Rf PULYaWe MLOLWaU\ aQd 
SecXULW\ CRPSaQLeV LV baVed RQ WKe fOLPV\ fRXQdaWLRQ Rf VSeedLeU aQd PRUe effLcLeQW 
VeUYLce SURYLVLRQ, KeQce LQcRUSRUaWLQg LQWR WKe ZRUOd a QeZ QRQ-SWaWe acWRU, WKe VWURQgeVW 

 
2  OffLce Rf WKe HLVWRULaQ, ¶MLOeVWRQeV 1866-1898, MaKaQ·V TKe IQfOXeQce Rf Sea PRZeU XSRQ HLVWRU\: 

SecXULQg IQWeUQaWLRQaO MaUNeWV LQ WKe 1890V· (OIILFH RI WKH HLVWRULDQ) <KLVWRU\.VWaWe.gRY/PLOeVWRQeV/1866-
1898/PaKaQ> acceVVed 17 JXO\ 2019. 

3  UN CRQYeQWLRQ RQ WKe LaZ Rf WKe Sea (adRSWed 10 DecePbeU 1982, eQWeUed LQWR fRUce 16 NRYePbeU 
1994) 1833 UNTS 397. 

4  GORbaO EQYLURQPeQW FacLOLW\, ¶AUeaV be\RQd NaWLRQaO JXULVdLcWLRQ· (GEF) <WKegef.RUg/WRSLcV/aUeaV-
be\RQd-QaWLRQaO-
MXULVdLcWLRQ#:a:We[W=MaULQe%20AUeaV%20Be\RQd%20NaWLRQaO%20JXULVdLcWLRQ,95%20SeUceQW%20Rf%
20LWV%20YROXPe.> acceVVed 4 AXgXVW 2020. 

5  TULVWaQ FeUUaUR, ¶TKe aSSOLcabLOLW\ aQd aSSOLcaWLRQ Rf LQWeUQaWLRQaO KXPaQLWaULaQ OaZ WR PXOWLQaWLRQaO 
fRUceV· (2013) 95(891/892) IQWeUQaWLRQaO ReYLeZ Rf WKe Red CURVV 561, 603. 

6  UQLWed NaWLRQV, ¶SecUeWaU\-GeQeUaO RefOecWV OQ 'IQWeUYeQWLRQ' IQ TKLUW\-FLfWK AQQXaO DLWcKOe\ 
FRXQdaWLRQ LecWXUe· (8QLWHG NDWLRQV, 26 JXQe 1998) 
<XQ.RUg/SUeVV/eQ/1998/19980626.VgVg6613.U1.KWPO> acceVVed 17 JXO\ 2019.  
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aPRQgVW aOO LQ WKe cRQWeVW fRU ZRUOd dRPLQaQce. TKe bLddLQg Rf PULYaWe MLOLWaU\ aQd 
SecXULW\ CRPSaQLeV KaV QRW RQO\ cKaQged WKe Za\ LQ ZKLcK Ze ORRN aW SWaWe fXQcWLRQV aQd 
WKe dLYLVLRQ Rf SRZeU, bXW KaV VeW RXW a dLVWLQcW aUcKeW\Se fRU gRYeUQaQce aQd VafeW\. IQ WKe 
fXWXUe, Ze Pa\ Vee WKe ePeUgeQce Rf QRQ-SWaWe VXSeUSRZeUV ZKR aUe caSabOe Rf UXLQLQg 
QaWLRQV ZLWK acWLYe PLOLWaU\ baVeV LQ aOPRVW aOO UegLRQV Rf WKe ZRUOd. CXUUeQWO\, WKe PaMRULW\ 
Rf PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV aUe BULWLVK RU APeULcaQ LQ RULgLQ, OeadLQg WR 
cRQVROLdaWLRQ Rf VWUaWegLeV WR cRPSeWe fRU KegePRQLc UXOe. TKe SRZeU VeePV WR KaYe 
aOUead\ VWaUWed WR cRUUXSW WKeP. TKLV LV eYLdeQW LQ cRQWePSRUaU\ LQcLdeQWV OLNe WKaW Rf WKe 
NLVRXU STXaUe, ZKeUe BOacNZaWeU gXaUdV ePSOR\ed LQ IUaT VWaUWed VKRRWLQg RQ a cLYLOLaQ-
RccXSLed URad ZKLOVW WKe\ ZeUe eVcRUWLQg WKe US APbaVVadRU·V cRQYR\. TKe gXaUdV OaWeU 
ZeUe WULed aQd cRQYLcWed fRU dLffeUeQW cKaUgeV: PXUdeU (Rf NLcKROaV SOaWWeQ) aQd 
PaQVOaXgKWeU. FRXUWeeQ cLYLOLaQV Oa\ dead aQd VeYeUaO ZeUe LQMXUed LQ WKLV fLUe, LQcOXdLQg 
cKLOdUeQ aQd ZRPeQ.7 IQ aQRWKeU LQfaPRXV LQcLdeQW NQRZQ aV WKe AbX GKUaLb VcaQdaO, 
VeYeUaO gUXeVRPe acWV aQd KXPaQ ULgKWV YLROaWLRQV ZeUe SeUfRUPed LQ a SULVRQ caPS WKaW 
ZaV KeOd b\ WKe US-Oed cRaOLWLRQ RccXS\LQg IUaT. TKe gXaUdV ZeUe cOaLPed WR KaYe 
cRPPLWWed VeYeUaO cULPeV agaLQVW WKe deWaLQeeV, LQcOXdLQg UaSe, VRdRP\ aQd WRUWXUe. LaWeU 
WKe gXaUdV ZeUe cRQYLcWed, aV ZaV WKe cRPSaQ\ UeQdeULQg VeUYLceV WR WKe PeQWagRQ (CACI) 
fRU ZRUNLQg LQ WKe SULVRQV Rf IUaT.8 TKe WaOeV Rf aWURcLWLeV cRPPLWWed b\ PULYaWe MLOLWaU\ 
aQd SecXULW\ CRPSaQLeV aUe VeYeUaO LQ QXPbeU aQd WKe aWURcLWLeV aUe beLQg SeUfRUPed LQ 
VeYeUaO SaUWV Rf WKe ZRUOd.9 DeVSLWe WKeVe YLROaWLRQV, WKeUe LV a d\QaPLc LQcUeaVe LQ WKe 
dePaQd fRU ePSOR\PeQW Rf PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV. TKe UeaVRQV beKLQd 
WKLV cRXOd be WKe XUge WR eVWabOLVK cRQWURO RYeU RccXUUeQceV Rf UeVLVWaQce, cRQWURO ZaUV, 
LPSRVe de facWR cRQWURO RYeU RWKeU SWaWeV· WeUULWRULeV aQd WKe deQLaO Rf UeVSRQVLbLOLWLeV WR 
cRRSeUaWe ZLWK feOORZ QaWLRQV fRU SRROLQg UeVRXUceV fRU SeaceNeeSLQg PLVVLRQV. TKe bUeacK 
Rf RbOLgaWLRQV aQd WKe PLVcRQdXcW Rf WKe PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV UaLVeV 
cRQceUQV abRXW WKe gRYeUQaQce Rf ePSOR\PeQW Rf PULYaWe MaULWLPe SecXULW\ CRPSaQLeV 
ZKLcK fXQcWLRQ aW Vea.  

 
II. LHJDO 6WDWXV RI PULYDWH MLOLWDU\ DQG 6HFXULW\ CRPSDQLHV  
TKe OegaO VWaWXV Rf PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV XQdeU LQWeUQaWLRQaO OaZ LV QRW 
\eW cOeaU. TKeLU VWaWXV deSeQdV RQ WKe fXQcWLRQV WKe\ SeUfRUP. FRU e[aPSOe, ZLWKLQ WKe 
VcRSe Rf IHL, WKeLU OegaO VWaWXV ZLOO be deULYed fURP cRQceSWV VXcK aV cLYLOLaQ, cRPbaWaQW 
aQd PeUceQaU\.10 CRQfLUPLQg WKe OegaO VWaWXV Rf WKeVe SULYaWe fLUPV LV QeceVVaU\ WR aWWULbXWe 
UeVSRQVLbLOLW\ aQd OLabLOLW\ LQ WKe eYeQW WKaW WKe\ bUeacK aQ\ LQWeUQaWLRQaO RbOLgaWLRQ, 
eVSecLaOO\ cRQVLdeULQg WKaW WKe\ aUe SUeVeQW LQ dLYeUVe UegLRQV Rf WKe ZRUOd. 

UQdeU LQWeUQaWLRQaO OaZ, WKeVe SULYaWe fLUPV aQd WKeLU ePSOR\eeV caQ be UecRgQLVed 
aV QRQ-SWaWe acWRUV. A SWaWe dReV QRW KaYe aQ\ UeVSRQVLbLOLW\ fRU WKe acWLRQV Rf QRQ-SWaWe 
acWRUV XQOeVV aQd XQWLO WKe SWaWe KaV NQRZOedge Rf WKe acWV RU WKe QRQ-SWaWe acWRUV acW RQ 

 
7  MaWW ASX]]R, ¶BOacNZaWeU GXaUdV FRXQd GXLOW\ LQ 207 IUaT KLOOLQgV· (7KH NHZ <RUN 7LPHV, 22 OcWRbeU 

2014) <Q\WLPeV.cRP/2014/10/23/XV/bOacNZaWeU-YeUdLcW.KWPO> acceVVed 4 AXgXVW 2020. 
8  CaURO\Q PaWW\ BOXP eW aO, ¶PURVecXWLQg AbXVeV Rf DeWaLQeeV LQ U.S. CRXQWeU TeUURULVP OSeUaWLRQV· (ICTJ 

PROLc\ PaSeU 21, 2009).  
9  SSeQceU AcNeUPaQ, ¶AbX GKUaLb WRUWXUe VXLW agaLQVW cRQWUacWRU UeYLYed b\ FedeUaO CRXUW· (7KH GXDUGLDQ, 

30 JXQe 2014) <WKegXaUdLaQ.cRP/OaZ/2014/MXQ/30/LUaT-OaZVXLW-defeQVe-cRQWUacWRU-WRUWXUe-abX-gUaLb> 
acceVVed 22 JXO\ 2019. 

10  LRXLVe DRVZaOd-BecN, ¶PULYaWe MLOLWaU\ CRPSaQLeV XQdeU IQWeUQaWLRQaO HXPaQLWaULaQ LaZ· LQ SLPRQ 
CKeVWeUPaQ aQd CKLa LeKQaUdW (edV), FURP MHUFHQDULHV WR MDUNHW: 7KH RLVH DQG RHJXODWLRQ RI PULYDWH MLOLWDU\ 
CRPSDQLHV (OUP 2007). 
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WKe dLUecWLRQ Rf WKe SWaWe.11 TKe defLQLWLRQ Rf QRQ-SWaWe acWRU cRPSULVeV aOO eQWLWLeV QRW 
UeOaWed WR aQ\ SWaWe aQd ZKLcK KaYe WKe SRZeU WR LQfOXeQce LQWeUQaWLRQaO UeOaWLRQV.12 PULYaWe 
MLOLWaU\ aQd SecXULW\ CRPSaQLeV caQ be bURadO\ defLQed aV WKRVe cRPSaQLeV ZKLcK aUe 
QRW aOOLed WR aQ\ SaUWLcXOaU SWaWe ZKeQ LW cRPeV WR SeUfRUPLQg WKeLU fXQcWLRQV. TKe\ cRQVLVW 
Rf ePSOR\eeV ZKLcK beORQg WR dLffeUeQW SWaWeV aQd ZRUN XQdeU cRQWUacW ZLWK RWKeU SWaWeV. 

 TKe 7DGLF caVe SUeVcULbeV aQ ¶RYeUaOO cRQWURO· WeVW fRU aVceUWaLQLQg WKe UeVSRQVLbLOLW\ 
Rf a SWaWe fRU WKe acWV Rf QRQ-SWaWe acWRUV. AccRUdLQg WR WKLV WeVW, WKe SWaWe PXVW KaYe cRQWURO 
RYeU WKe acWRUV, QRW RYeU WKe acW.13 AQ\ VRUW Rf dLUecW LQYROYePeQW Rf WKe SWaWe LV QRW 
QeceVVaU\ fRU LW WR be KeOd UeVSRQVLbOe. HeQce, Lf WKe SWaWe UecUXLWV PULYaWe MLOLWaU\ aQd 
SecXULW\ CRPSaQLeV fRU aQ\ SWaWe fXQcWLRQ, WKeQ WKe\ aUe UeVSRQVLbOe fRU WKe ZURQgV Rf 
WKeVe eQWLWLeV. 

TKe ePSOR\eeV Rf PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV caQ be KeOd accRXQWabOe 
XQdeU LQdLYLdXaO cULPLQaO UeVSRQVLbLOLW\, RU WKeVe eQWLWLeV caQ be KeOd OLabOe XQdeU cRUSRUaWe 
UeVSRQVLbLOLW\.14 TKe XQcOeaU VWaWXV Rf ePSOR\eeV KLUed fRU fXQcWLRQV RWKeU WKaQ WaNLQg SaUW 
LQ KRVWLOLWLeV PaNeV LW dLffLcXOW WR cKaUge WKe LQdLYLdXaO ZLWK aQ\ cULPLQaO ZURQg. TKeVe 
eQWLWLeV caQQRW be cRQVLdeUed aV de MXUe RU de facWR PePbeUV Rf WKe aUPed fRUceV, QRU caQ 
WKe\ cRPe XQdeU WKe aPbLW Rf PeUceQaU\; LQVWead, WKe\ aUe cOaVVLfLed aV cLYLOLaQV. HeQce, 
LQ cRPSOLaQce ZLWK AUWLcOe 25(2) Rf WKe RRPe SWaWXWe,15 WKe LQdLYLdXaO caQ be KeOd 
accRXQWabOe fRU cULPeV WKe\ cRPPLW.  

TKe cRQceSW Rf cRUSRUaWe cLYLO OLabLOLW\ KaV gaLQed UecRgQLWLRQ LQ UeOaWLRQ WR VeYeUaO 
YLROaWLRQV Rf KXPaQ ULgKWV OaZ.16 HRZeYeU, LQ caVeV Rf YLROaWLRQV Rf IHL, WKeUe LV QR 
LQWeUQaWLRQaO LQVWUXPeQW VSecLfLcaOO\ aWWULbXWLQg UeVSRQVLbLOLWLeV WR WUaQVQaWLRQaO 
cRUSRUaWLRQV. NeYeUWKeOeVV, MXULVSUXdeQce fURP WKe US MLOLWaU\ TULbXQaO dLVcXVVeV WKe 
OLabLOLW\ Rf WUaQVQaWLRQaO cRUSRUaWLRQV fRU YLROaWLRQV Rf IHL. IQ a decLVLRQ SaVVed b\ WKe US 
MLOLWaU\ TULbXQaO ZKeUe a cRPSaQ\ ZaV KeOd OLabOe fRU ZaU cULPeV aQd cULPeV agaLQVW 
KXPaQLW\ YLa LWV RffLceUV, LW ZaV KeOd WKaW, aV a cRPSaQ\ caQQRW UXQ b\ LWVeOf, SeUVRQV LQ 
aXWKRULW\ VKaOO be Pade UeVSRQVLbOe fRU WKe bUeacK Rf KXPaQLWaULaQ RbOLgaWLRQV.17 
CRQVeTXeQWO\, a bUeacK Rf KXPaQLWaULaQ OaZ b\ a PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQ\ 
eQgaged LQ SeUfRUPLQg PLOLWaU\ RU VecXULW\ VeUYLceV VKaOO eQWaLO OLabLOLW\ fRU WKe cRPSaQ\ LQ 
accRUdaQce ZLWK WKe VWaWXV Rf WKe cRPSaQ\ aQd ePSOR\eeV aV cLYLOLaQV, cRPbaWaQWV RU 
PeUceQaULeV.18 MRUeRYeU, AUWLcOe 75 Rf WKe RRPe SWaWXWe SURYLdeV ePeUgLQg SRZeUV WR WKe 
IQWeUQaWLRQaO CULPLQaO CRXUW WR SaVV dLVcUeWLRQaU\ RUdeUV Rf UeSaUaWLRQ agaLQVW OegaO 
SeUVRQV LQ caVe bUeacK Rf KXPaQLWaULaQ OaZV WaNeV SOace.19 

 
11  DaYLd IVeQbeUg, ¶SWaWe RU NRQ-VWaWe: A\, TKeUe·V WKe RXb· (GOREDO PROLF\ FRUXP, 14 FebUXaU\ 2012) 

<gORbaOSROLc\.RUg/SPVcV/51281-VWaWe-RU-QRQVWaWe-a\-WKeUeV-WKe-UXb.KWPO?LWePLd=Ld> acceVVed 4 AXgXVW 
2020. 

12  ESCR, ¶NRQ-VWaWe AcWRUV· (E6CR-NHW) <eVcU-QeW.RUg/UeVRXUceV/QRQ-VWaWe-acWRUV> acceVVed 4 AXgXVW 
2020. 

13  AQWRQLR CaVVeVe, ¶TKe NLcaUagXa aQd TadLcғ TeVWV ReYLVLWed LQ LLgKW Rf WKe ICJ JXdgPeQW RQ GeQRcLde 
LQ BRVQLa· (2007) 18 EJIL 649, 651. 

14  AQdUea CaUcaQR. ¶IQWeUQaWLRQaO, CRUSRUaWe aQd IQdLYLdXaO ReVSRQVLbLOLW\ fRU WKe CRQdXcW Rf PULYaWe 
MLOLWaU\ aQd SecXULW\ CRPSaQLeV· (35WK RRXQd TabOe RQ CXUUeQW IVVXeV Rf IQWeUQaWLRQaO HXPaQLWaULaQ 
LaZ, SaQUePR, 6²8 SeSWePbeU 2012) 108, 111, 115.  

15  RRPe SWaWXWe Rf WKe IQWeUQaWLRQaO CULPLQaO CRXUW (eQWeUed LQWR fRUce 1 JXO\ 2002) 2187 UNTS 90 (RRPe 
SWaWXWe), aUW 25(2). 

16  OHCHR, 7KH CRUSRUDWH RHVSRQVLELOLW\ WR RHVSHFW HXPDQ RLJKWV (UQLWed NaWLRQV 2012). 
17  7KH 8QLWHG 6WDWHV RI APHULFD Y CDUO KUDXFK HW DO (JXdgPeQW) US MLOLWaU\ TULbXQaO (30 JXO\ 1948) CRQcXUULQg 

OSLQLRQ Rf JXdge HebeUW OQ WKe CKaUgeV Rf CULPeV AgaLQVW Peace SaUa 1214. 
18  EPaQXeOa-CKLaUa GLOOaUd, ¶BXVLQeVV gReV WR ZaU: SULYaWe PLOLWaU\/VecXULW\ cRPSaQLeV aQd LQWeUQaWLRQaO 

KXPaQLWaULaQ OaZ· (2006) 88(863) IQWeUQaWLRQaO ReYLeZ Rf WKe Red CURVV 530²541. 
19  RRPe SWaWXWe (Q 15) aUW. 75. 
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TKe GeQeYa CRQYeQWLRQV aQd WKeLU AddLWLRQaO PURWRcROV UecRgQLVe WKUee W\SeV Rf 
SeUVRQ KaYLQg RbOLgaWLRQV aQd ULgKWV dXULQg aQ aUPed cRQfOLcW. A TXeVWLRQ UaLVed KeUe LV 
LQWR ZKLcK Rf WKeVe caWegRULeV PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV aQd WKeLU 
ePSOR\eeV fLW: cLYLOLaQ, cRPbaWaQW RU PeUceQaU\? 

 
A. MHUFHQDU\ 
AUWLcOe 47(2) Rf AddLWLRQaO PURWRcRO I WR WKe GeQeYa CRQYeQWLRQV (API) defLQeV WKe 
SaUaPeWeUV fRU ZKaW cRQVWLWXWeV a PeUceQaU\. TKLV LV aQ\ SeUVRQ, ZKR LV QeLWKeU a QaWLRQaO 
QRU a UeVLdeQW Rf a SaUW\ WR WKe cRQfOLcW, UecUXLWed fRU WKe SXUSRVe Rf ILJKWLQJ LQ DUPHG FRQIOLFW 
aQd WaNLQg GLUHFW SaUW LQ KRVWLOLWLeV.20 If Ze aQaO\Ve WKe fXQcWLRQV Rf PULYaWe MLOLWaU\ aQd 
SecXULW\ CRPSaQLeV, WKeLU SULPaU\ fXQcWLRQ LV SURYLdLQg ORgLVWLcaO VXSSRUW VXcK aV ZeaSRQV 
PaQagePeQW, gXaUdLQg, fRRd VeUYLce, WUaLQLQg PLOLWaU\ SeUVRQQeO: WKeUefRUe, WKe\ dR QRW 
WaNe SaUW dLUecWO\ LQ KRVWLOLWLeV. PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV· SeUVRQQeO ZLOO 
RQO\ cRPe XQdeU WKe caWegRU\ Rf PeUceQaU\ XQdeU IHL Lf WKe\ dLUecWO\ WaNe SaUW LQ 
KRVWLOLWLeV. 

 
B. CRPEDWDQW 
¶CRPbaWaQW· LV defLQed LQ AUWLcOe 43 Rf AddLWLRQaO PURWRcRO I. CRPbaWaQWV aUe WKRVe 
SeUVRQV ZKR aUe OegaOO\ aOORZed WR WaNe dLUecW SaUW LQ KRVWLOe acWLYLWLeV. HRZeYeU, aQ\ 
SeUVRQ ZKR LV a PePbeU Rf WKe aUPed fRUceV aQd dReV QRW Rbe\ LQWeUQaWLRQaO OaZ ceaVeV WR 
be a cRPbaWaQW. TKe SeUVRQQeO Rf PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV PXVW fXOfLO WKe 
fROORZLQg cULWeULa LQ RUdeU WR be cRQVLdeUed cRPbaWaQWV: WKe\ VKRXOd ZRUN XQdeU WKe 
aXWKRULW\ Rf a SeUVRQ UeVSRQVLbOe fRU KLV VXbRUdLQaWeV; be UecRgQLVabOe ZLWK a fL[ed, 
dLVWLQcWLYe VLgQ; KaQdOe aQd caUU\ aUPV RSeQO\; aQd OaVWO\, bXW PRVW LPSRUWaQWO\, abLde b\ 
WKe OaZV aQd cXVWRPV Rf ZaU.21 TKeUefRUe, WKRVe WaNLQg SaUW LQ aQ aUPed cRQfOLcW, fXOfLOOLQg 
aOO WKe abRYe-PeQWLRQed cULWeULa, caQ eQMR\ WKe SURWecWLRQ gLYeQ WR cRPbaWaQWV XQdeU IHL. 

 
C. CLYLOLDQ 
CLYLOLaQV aUe SURYLded ZLWK e[WeQVLYe SURWecWLRQ dXULQg aQ aUPed cRQfOLcW. IHL cOeaUO\ 
VWaWeV WKaW cLYLOLaQV aQd cLYLOLaQ RbMecWV caQQRW be aWWacNed. CLYLOLaQV aUe deVcULbed aV WKRVe 
SeUVRQV ZKR aUe QeLWKeU SaUW Rf WKe aUPed fRUceV QRU acW aV cRPbaWaQWV.22 TKLV PaNeV LW 
eYLdeQW WKaW PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV· SeUVRQQeO, ZKR dR QRW WaNe SaUW LQ 
KRVWLOLWLeV bXW SURYLde ORgLVWLcaO VXSSRUW fRU WKe aUPed fRUceV, ZLOO be WUeaWed aV cLYLOLaQV. 
HeQce, WKe VWaWXV Rf PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV· SeUVRQQeO XQdeU IHL LV 
deSeQdeQW RQ WKe fXQcWLRQV SeUfRUPed b\ WKeP.  

 
D. 6WDWH RHVSRQVLELOLW\ 
SWaWe UeVSRQVLbLOLW\ fRU WKe acWV Rf PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV caQ be eQWaLOed 
Lf WKe SWaWe LV WKeLU ePSOR\eU aQd, b\ WKe YLUWXe Rf WKe WaVN aVVLgQed WR WKeP b\ WKe SWaWe, 

 
20  PURWRcRO AddLWLRQaO WR WKe GeQeYa CRQYeQWLRQV Rf 12 AXgXVW 1949 ReOaWLQg WR WKe PURWecWLRQ Rf VLcWLPV 

Rf IQWeUQaWLRQaO AUPed CRQfOLcWV (PURWRcRO I) (eQWeUed LQWR fRUce 8 JXQe 1977) 1125 UNTS 3 (AddLWLRQaO 
PURWRcRO I), aUW 47(2). 

21  GeQeYa CRQYeQWLRQ ReOaWLYe WR WKe TUeaWPeQW Rf PULVRQeUV Rf WaU (TKLUd GeQeYa CRQYeQWLRQ) (adRSWed 
1929, UeYLVed 12 AXgXVW 1949) 75 UNTS 135 (GeQeYa CRQYeQWLRQ III), aUW 4A(2). 

22  GeQeYa CRQYeQWLRQ ReOaWLYe WR WKe PURWecWLRQ Rf CLYLOLaQ PeUVRQV LQ TLPe Rf WaU (FRXUWK GeQeYa 
CRQYeQWLRQ) (adRSWed AXgXVW 1949, eQWeUed LQWR fRUce 12 AXgXVW 1949) 75 UNTS 287 (GeQeYa 
CRQYeQWLRQ IV), aUW 4(3). 
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WKe cRPSaQ\ TXaOLfLeV aV a PeUceQaU\.23 IQ SUacWLce, LW LV dLffLcXOW fRU PULYaWe MLOLWaU\ aQd 
SecXULW\ CRPSaQLeV WR KaYe WKe VWaWXV Rf PeUceQaULeV becaXVe Rf WKe KLgK WKUeVKROd 
SURYLded XQdeU AUWLcOe 47 Rf AddLWLRQaO PURWRcRO I.24 HRZeYeU, SWaWe UeVSRQVLbLOLW\ caQ be 
eVWabOLVKed b\ VeYeUaO PeaQV. FRU e[aPSOe, Lf WKe PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQ\ 
KaV a ceUWaLQ OegaO VWaWXV accRUdLQg WR LQWeUQaO OaZ Rf a SWaWe, RU LV a SWaWe RUgaQ, WKeQ 
AUWLcOe 4 Rf AUWLcOeV Rf ReVSRQVLbLOLW\ Rf SWaWeV fRU IQWeUQaWLRQaOO\ WURQgfXO AcWV 
(ARSIWA) LV aSSOLcabOe.25 TKe UefeUeQce WR a SWaWe RUgaQ LV LQWeQded LQ WKe PRVW geQeUaO 
VeQVe. IW LV QRW OLPLWed WR WKe RUgaQV Rf WKe ceQWUaO gRYeUQPeQW, WR RffLcLaOV aW a KLgK OeYeO 
RU WR SeUVRQV ZLWK UeVSRQVLbLOLW\ fRU WKe e[WeUQaO UeOaWLRQV Rf WKe SWaWe. IW e[WeQdV WR RUgaQV 
Rf gRYeUQPeQW Rf ZKLcKeYeU NLQd RU cOaVVLfLcaWLRQ, e[eUcLVLQg ZKaWeYeU fXQcWLRQV, aQd aW 
ZKaWeYeU OeYeO LQ WKe KLeUaUcK\, LQcOXdLQg WKRVe aW SURYLQcLaO RU eYeQ ORcaO OeYeO.26  

MRUeRYeU, LW ZaV KeOd b\ WKe ICJ WKaW Lf aQ eQWLW\ LV cRPSOeWeO\ deSeQdeQW RQ WKe 
SWaWe, SWaWe UeVSRQVLbLOLW\ caQQRW be cXUWaLOed RQ WKe gURXQd WKaW LW dReV QRW fLW WKe LQWeUQaO 
OegaO defLQLWLRQ Rf aQ RUgaQ Rf WKe SWaWe. IW LV, LQ WKLV caVe, acceSWed aV aQ RUgaQ Rf WKe 
SWaWe.27 TKLV LV aQ LQcUeaVLQgO\ cRPPRQ SKeQRPeQRQ LQ UeOaWLRQ WR SaUaVWaWaO eQWLWLeV, 
ZKLcK e[eUcLVe eOePeQWV Rf gRYeUQPeQWaO aXWKRULW\ LQ SOace Rf SWaWe RUgaQV, aV ZeOO aV LQ 
VLWXaWLRQV ZKeUe fRUPeU SWaWe cRUSRUaWLRQV KaYe beeQ SULYaWLVed bXW UeWaLQ ceUWaLQ SXbOLc 
RU UegXOaWRU\ fXQcWLRQV XQdeU ZKLcK SWaWe UeVSRQVLbLOLW\ aULVeV.28 FXUWKeU, Lf dLUecWLRQ, 
LQVWUXcWLRQ RU cRQWURO RYeU WKe ZURQgfXO acW LV e[eUcLVed b\ WKe SWaWe, WKeQ WKe SWaWe ZLOO be 
UeVSRQVLbOe fRU WKaW acW.29 IQ VLWXaWLRQV ZKeUe QR VXcK aWWULbXWLRQ e[LVWV, bXW OaWeU WKe SWaWe 
acNQRZOedgeV RU adRSWV WKe acW aV LWV RZQ, WKeQ SWaWe UeVSRQVLbLOLW\ aULVeV.30  

 
III. EYDOXDWLQJ WKH LHJDO FUDPHZRUN RQ PULYDWH MLOLWDU\ DQG 6HFXULW\ 
CRPSDQ\ DW 6HD  
A. MRQWUHX[ DRFXPHQW 
TKe MRQWUeX[ DRcXPeQW LV aQ agUeePeQW ZLWK 54 VLgQaWRULeV aV Rf 2018, LQLWLaWed b\ WKe 
SZLVV gRYeUQPeQW aQd IQWeUQaWLRQaO CRPPLWWee Rf WKe Red CURVV (ICRC) LQ 2006. TKLV 
dRcXPeQW LV QeLWKeU a WUeaW\ QRU VRfW OaZ, bXW a UeVWaWePeQW Rf bLQdLQg OaZV RQ PLOLWaU\ aQd 
VecXULW\ cRPSaQLeV.31 IW ZaV Pade LQ OLgKW Rf WKe deOLbeUaWLRQV aPRQgVW gRYeUQPeQWaO 
e[SeUWV, cLYLO VRcLeWLeV aQd WKe PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQ\ LQdXVWU\. IW caPe LQ 
fRUce WR fLOO WKe OegaO YacXXP e[LVWLQg LQ WKe cRQWe[W Rf LQWeUQaWLRQaO UegXOaWLRQV fRU PULYaWe 
MLOLWaU\ aQd SecXULW\ CRPSaQLeV aQd LV aSSOLcabOe eYeQ LQ WKe WLPeV Rf cRQfOLcW. IW aOVR 
KLgKOLgKWV beVW SUacWLceV aQd acNQRZOedgeV WKe aOUead\ e[LVWLQg RbOLgaWLRQV WR be UeVSecWed 
b\ WKe cRPSaQLeV aQd QaWLRQ SWaWeV. IW OeYLeV LQdLVSeQVabOe LQWeUQaWLRQaO RbOLgaWLRQV RQ 

 
23  WRQ KLdaQe, ¶TKe SWaWXV Rf PULYaWe MLOLWaU\ CRQWUacWRUV UQdeU IQWeUQaWLRQaO HXPaQLWaULaQ LaZ· (2010) 

38 DeQYeU JRXUQaO Rf IQWeUQaWLRQaO LaZ aQd PROLc\ 411²412. 
24  AddLWLRQaO PURWRcRO I (Q 20) aUW 47. 
25  ILC, ¶AUWLcOeV RQ ReVSRQVLbLOLW\ Rf SWaWeV fRU IQWeUQaWLRQaOO\ WURQgfXO AcWV· (12 DecePbeU 2001) UN 

DRc A/56/10 (ARSIWA), aUW 4. 
26  ILC, ¶ReVSRQVLbLOLW\ Rf SWaWeV fRU IQWeUQaWLRQaOO\ WURQgfXO AcWV, ZLWK CRPPeQWaULeV· (2001) 40. 
27  ASSOLFDWLRQ RI WKH CRQYHQWLRQ RQ WKH PUHYHQWLRQ DQG PXQLVKPHQW RI WKH CULPH RI GHQRFLGH (BRVQLD & HHU]HJRYLQD Y. 

6HUELD & MRQWHQHJUR) (JXdgPeQW) [2007] ICJ ReS 43; MaULe-LRXLVe TRXgaV, ¶CRPPeQWaU\ RQ PaUW I Rf WKe 
MRQWUeX[ DRcXPeQW RQ PeUWLQeQW IQWeUQaWLRQaO LegaO ObOLgaWLRQV aQd GRRd PUacWLceV fRU SWaWeV ReOaWed 
WR OSeUaWLRQV Rf PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV DXULQg AUPed CRQfOLcW· (2014) IQWeUQaWLRQaO 
ReYLeZ Rf WKe Red CURVV 305²358. 

28  ARSIWA (Q 25) aUW 5. 
29  ARSIWA (Q 25) aUW 8.  
30  ARSIWA (Q 25) aUW 11. 
31  PKLOLS SSReUUL, ¶TKe MRQWUeX[ DRcXPeQW· (35WK RRXQd TabOe RQ CXUUeQW IVVXeV Rf IQWeUQaWLRQaO 

HXPaQLWaULaQ LaZ, SaQUePR, 6²8 SeSWePbeU 2012). 
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SWaWeV aQd QRQ-SWaWe acWRUV, beLQg RQe Rf a NLQd LQ addUeVVLQg WKe LVVXe Rf gRYeUQLQg PULYaWe 
MLOLWaU\ aQd SecXULW\ CRPSaQLeV.32 IW cRQWaLQV gXLdLQg RbOLgaWLRQV Rf IHL, LQWeUQaWLRQaO 
KXPaQ ULgKWV OaZ aQd SWaWe UeVSRQVLbLOLW\ ZKLcK aUe aOVR aSSOLcabOe WR PULYaWe MaULWLPe 
SecXULW\ CRPSaQLeV LQ WKe KLgK VeaV LQ WLPeV Rf aUPed cRQfOLcW.33 TKe dRcXPeQW caQ aOVR 
be dLVWLQgXLVKed LQ WeUPV Rf OegaO RbOLgaWLRQV RU LQ WeUPV Rf caSacLWLeV Rf SWaWeV. 

SWaWeV LQ LVVXe aUe caWegRULVed aV cRQWUacWLQg, KRPe RU WeUULWRULaO SWaWeV. TKe 
cRQWUacWLQg SWaWe LV WKe RQe ZLWK ZKLcK a cRQWUacWXaO OegaO RbOLgaWLRQ LQ WeUPV Rf ZRUN LV 
eVWabOLVKed; WKe KRPe SWaWe LV WKe SWaWe Rf LQcRUSRUaWLRQ Rf WKe PULYaWe MLOLWaU\ aQd SecXULW\ 
CRPSaQ\; aQd WKe WeUULWRULaO SWaWe LV WKe WeUULWRU\ LQ ZKLcK WKe PULYaWe MLOLWaU\ aQd 
SecXULW\ CRPSaQ\ ZRUNV RU SURYLdeV a VeUYLce.  

TKe cRQceSW Rf WKe WeUULWRULaO SWaWe SeU WKe MRQWUeX[ dRcXPeQW deQRWeV WKe SWaWe 
XQdeU ZKRVe WeUULWRULaO MXULVdLcWLRQ a PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQ\ RSeUaWeV. 
TKLV becRPeV cRPSOe[ ZKeQ Ze aSSO\ LW LQ a PaULWLPe VeWWLQg aV WKe acWLYe MXULVdLcWLRQ Rf 
SWaWeV LV decLded b\ UNCLOS aQd WKeUe e[LVWV WKe SRVVLbLOLW\ WKaW PRUe WKaQ RQe SWaWe caQ 
be cRQVLdeUed a WeUULWRULaO SWaWe fRU WKe SXUSRVe Rf WKe dLVSXWe aW KaQd. IQ OaQd dLVSXWeV, aQ 
aUea caQ cRPe XQdeU RQe SWaWe·V MXULVdLcWLRQ RQO\ XQWLO WKe cRQWURO Rf WKe OaQd LV dLVSXWed. 
MeaQZKLOe, aW Vea, WKe SRUW, cRaVWaO aQd fOag SWaWeV Pa\ aOO e[eUcLVe WeUULWRULaO cRQWURO b\ 
OaZ aQd acceSWed SWaWe SUacWLce, VLQce UNCLOS dReV QRW SUecOXde cRQcXUUeQW 
MXULVdLcWLRQ.34 IQ WKe caVe Rf PULYaWe MaULWLPe SecXULW\ CRPSaQLeV, aV PaQ\ aV VeYeQ 
cRQWeQdeUV caQ cOaLP WeUULWRULaO MXULVdLcWLRQ. TKeVe aUe: WKe fOag SWaWe Rf WKe PeUcKaQW VKLS; 
WKe SWaWe ZKeUe WKe VKLSSLQg cRPSaQ\ LV UegLVWeUed; WKe KRPe SWaWe RU SWaWeV Rf WKe 
PeUcKaQW cUeZ; WKe SWaWe ZKeUe WKe PULYaWe SecXULW\ CRPSaQ\ LV UegLVWeUed; WKe KRPe 
SWaWeV Rf WKe LQdLYLdXaO VecXULW\ gXaUdV; WKe cRaVWaO SWaWeV ZKRVe ZaWeUV WKe YeVVeO WUaQVLWV; 
aQd WKe SRUW SWaWe RQ ZKLcK WKe VKLS eQWeUV.35 TKLV cUeaWeV a YaULeW\ Rf RbOLgaWLRQV aQd ULgKWV 
fRU eacK SWaWe, ZKLcK VRPeWLPeV UeVXOWV LQ Pa\KeP aV RYeUOaSSLQg RbOLgaWLRQV dLOXWe 
UeVSRQVLbLOLW\ LQ WKe eYeQW Rf aQ\ bUeacK Rf LQWeUQaWLRQaO OaZ. 

TKe 1856 PaULV DecOaUaWLRQ SURcOaLPed WKaW WKe abLOLW\ WR XVe fRUce aW Vea ZaV LQ WKe 
KaQdV Rf SWaWeV aQd dLVaOORZed WKe SULYaWe XVe Rf fRUce.36 SXbVeTXeQWO\, LQWeUQaWLRQaO OaZ 
gUeZ WR SULRULWLVe SWaWeV aV ageQWV WR Zage ZaU aQd bULQg Seace.37 TKe ePSOR\PeQW Rf 
PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV aW Vea, aOVR NQRZQ aV PULYaWe MaULWLPe SecXULW\ 
CRPSaQLeV LQ WKLV cRQWe[W, LV gURZLQg KeaYLO\ LQ RUdeU WR gXaUd PeUcKaQW VKLSV aQd LV VeeQ 
aV aQ effecWLYe WRRO WR KXQW SLUaWeV. UNCLOS ZaV QRW dUafWed ZLWK PULYaWe MLOLWaU\ aQd 
SecXULW\ CRPSaQLeV LQ PLQd; LW PeUeO\ bUeaNV dRZQ WKe UeVSRQVLbLOLWLeV Rf YLcLQaO SWaWeV LQ 
WeUPV Rf WKeLU dLVWaQce fURP ZaWeU. IW LV VXggeVWed WR aPeQd UNCLOS WR cUeaWe a cRQVLVWeQW 
UegLPe fRU WKe UegXOaWLRQ Rf WKe Vea. NeZ VWaNeKROdeUV, OLNe PULYaWe MaULWLPe SecXULW\ 

 
32  ICRC, ¶TKe MRQWUeX[ DRcXPeQW· (ICRC, 2009) 

<LcUc.RUg/eQ/dRc/aVVeWV/fLOeV/RWKeU/LcUc_002_0996.Sdf> (acceVVed 30 JXO\ 2020) fRUeZRUd. 
33  MaULe-LRXLVe TRXgaV, ¶CRPPeQWaU\ RQ PaUW I Rf WKe MRQWUeX[ DRcXPeQW RQ PeUWLQeQW IQWeUQaWLRQaO 

LegaO ObOLgaWLRQV aQd GRRd PUacWLceV fRU SWaWeV ReOaWed WR OSeUaWLRQV Rf PULYaWe MLOLWaU\ aQd SecXULW\ 
CRPSaQLeV DXULQg AUPed CRQfOLcW· (2014) IQWeUQaWLRQaO ReYLeZ Rf WKe Red CURVV 305²358. 

34  AQQa PeWULg, ¶LRRNLQg aW WKe MRQWUeX[ DRcXPeQW fURP a MaULWLPe PeUVSecWLYe· (2016) 2 MaULWLPe 
SafeW\ aQd SecXULW\ JRXUQaO 1. 

35  AQQa PeWULg, ¶RegXOaWLQg PMSCV aW Sea: OSeUaWLRQaO aQd LegaO SSecLfLcLWLeV· (UN HXPaQ RLgKW CRXQcLO 
5WK SeVVLRQ Rf IQWeUgRYeUQPeQWaO WRUNLQg GURXS RQ PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV, 12²16 
DecePbeU 2016). 

36  TKe DecOaUaWLRQ Rf PaULV ReVSecWLQg MaULWLPe LaZ (PaULV, 16 ASULO 1856). 
37  NaWaOLQR RRQ]LWWL, ¶RegXOaWLQg aQd MRQLWRULQg WKe PULYaWL]aWLRQ Rf MaULWLPe SecXULW\· (35WK RRXQd 

TabOe RQ CXUUeQW IVVXeV Rf IQWeUQaWLRQaO HXPaQLWaULaQ LaZ ² PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV, 
SaQUePR, 6²8 SeSWePbeU 2012) 1. 
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CRPSaQLeV, VKRXOd be eQXPeUaWed aQd fRUPaO, bLQdLQg UeVSRQVLbLOLWLeV VKRXOd be OeYLed 
XSRQ WKeP. 

MRVW Rf WKe e[LVWLQg OegaO gXLdeOLQeV OLNe UNCLOS, WKe MRQWUeX[ DRcXPeQW aQd 
UN SecXULW\ CRXQcLO ReVROXWLRQ 231638 eLWKeU dR QRW aSSO\ WR SULYaWe eQWLWLeV RU dR QRW 
UegXOaWe WKe geQeUaO acWLYLWLeV WaNeQ XS b\ VXcK SULYaWe cRPSaQLeV aW Vea. TKe MRQWUeX[ 
DRcXPeQW LV QRW dLUecWO\ UeOeYaQW WR VLWXaWLRQV Rf SLUac\ aQd aUPed URbbeU\ LQ WKe PaULWLPe 
dRPaLQ aQd dReV QRW SURYLde VXffLcLeQW gXLdaQce fRU PULYaWe MaULWLPe SecXULW\ 
CRPSaQLeV.39 AcWLYLWLeV aW Vea aUe faU PRUe cRPSOe[ WKaQ RQ OaQd aQd cOaULfLcaWLRQ RQ, LQWeU 
aOLa, WKe aSSOLcabLOLW\ Rf VeOf-defeQce, WKe UeVSRQVLbLOLW\ Rf PaVWeUV aQd VKLS RZQeUV, fOag 
VWaWXV, UXOeV Rf eQgagePeQW, WKe XVe Rf fRUce aQd WUaQVSRUWaWLRQ Rf ZeaSRQV LV Qeeded.40 

TKe MRQWUeX[ DRcXPeQW FRUXP ZaV eVWabOLVKed LQ 2014 WR dLVcXVV 
LPSOePeQWaWLRQ aQd SURbOePV aULVLQg LQ WKe ePSOR\PeQW Rf PULYaWe MLOLWaU\ aQd SecXULW\ 
CRPSaQLeV. TKe cRQVXOWaWLRQV aQd deOLbeUaWLRQV aPRQgVW QaWLRQV ZeUe VXSSRVed WR KeOS 
VROYe WKe SURbOePV QRW dLUecWO\ addUeVVed b\ WKe MRQWUeX[ DRcXPeQW, WKXV PaNLQg WKe 
aSSOLcaWLRQ WKeUeRf PRUe effLcLeQW. FRUeVeeLQg dLVSXWeV UegaUdLQg PULYaWe MLOLWaU\ aQd 
SecXULW\ CRPSaQLeV aW Vea, a WRUNLQg GURXS RQ WKe XVe Rf PULYaWe MLOLWaU\ aQd SecXULW\ 
CRPSaQLeV LQ PaULWLPe VecXULW\ (KeUeafWeU MaULWLPe WRUNLQg GURXS) ZaV LQLWLaWed.41 TKLV 
gURXS VaW WRgeWKeU fRU WKe fLUVW WLPe LQ 2018 WR deaO ZLWK LQWeUSUeWaWLRQ Rf WKe MRQWUeX[ 
DRcXPeQW aQd WKe QeedV Rf OaZ aQd SROLc\ LQ WKe PaULWLPe VSKeUe ZLWK UegaUd WR PULYaWe 
MaULWLPe SecXULW\ CRPSaQLeV. WRUN LV LQ SURgUeVV WR deYeORS a OegaO fUaPeZRUN fRU 
PULYaWe MaULWLPe SecXULW\ CRPSaQLeV ZLWKLQ WKe gXLdeOLQeV Rf WKe MRQWUeX[ DRcXPeQW.42 

 
B. IQWHUQDWLRQDO MDULWLPH OUJDQL]DWLRQ  
TKe IQWeUQaWLRQaO MaULWLPe OUgaQL]aWLRQ (IMO) KaV, fRU \eaUV, WaNeQ PXOWLSOe VWaQceV RQ 
WKe LVVXe Rf acceVV WR ZeaSRQV fRU SULYaWe SeUVRQQeO aQd WKeLU OegaOLW\, dLVcRXUagLQg WKe 
caUU\LQg aQd XVage Rf fLUeaUPV fRU WKe SURWecWLRQ Rf a VKLS RU LQdLYLdXaO aW Vea.43 CXUUeQWO\, 
LW RQO\ UaLVeV a dXW\ Rf caUe fRU WKe fOag SWaWe WR eQVXUe WKaW YLROeQce dReV QRW eVcaOaWe 
WKURXgK aUPed SeUVRQQeO LQ a VKLS, aQd WKe aSSOLcabOe OaZ KaV aOZa\V beeQ cRPSOLed 
ZLWK.44 PULYaWe MaULWLPe SecXULW\ CRPSaQLeV KaYe caSWXUed WKe PaUNeW VR LQfOXeQWLaOO\ WKaW 
LW becaPe cUXcLaO WR deWeUPLQe PLQLPXP agUeed SeUfRUPaQce VWaQdaUdV fRU WKe cRQdXcW, 
OLabLOLW\ aQd UeVSRQVLbLOLW\ Rf WKeLU PULYaWe CRQWUacWed AUPed SecXULW\ PeUVRQQeO (PCASP). 
IW begaQ ZLWK WKe LVVXe Rf SLUac\ LQ SRPaOLa, affecWLQg WKe VKLSSLQg cRPPXQLW\ LQ aOO UegLRQV 
VXUURXQdLQg WKe GXOf Rf AdeQ, WKe AUabLaQ Sea aQd WKe NRUWKeUQ IQdLaQ OceaQ. TKe IMO 
VXggeVWed QXPeURXV baVLc Za\V WR SURWecW VKLSV, LQcOXdLQg Ua]RU ZLUeV, ZaWeU VSUa\, fRaP 

 
38  UQLWed NaWLRQ SecXULW\ CRXQcLO ReVROXWLRQ 2316 (9 NRYePbeU 2016) UN DRc S/RES/2316; OHCHR 

HXPaQ RLgKWV ReVROXWLRQ 2005/2 (7 ASULO 2005) E/CN.4/RES/2005/2; UNGA HXPaQ RLgKWV CRXQcLO 
ReVROXWLRQ 15/26 (7 OcWRbeU 2010) A/HRC/RES/15/26. 

39  IMO ¶IQWeULP GXLdaQce WR PULYaWe MaULWLPe SecXULW\ CRPSaQLeV PURYLdLQg PULYaWeO\ CRQWUacWed AUPed 
SecXULW\ PeUVRQQeO RQ BRaUd SKLSV LQ WKe HLgK RLVN AUea· (2012) MSC.1/CLUc.1443. 

40  NaWaOLQR RRQ]LWWL, ¶RegXOaWLQg aQd MRQLWRULQg WKe PULYaWL]aWLRQ Rf MaULWLPe SecXULW\· (35WK RRXQd 
TabOe RQ CXUUeQW IVVXeV Rf IQWeUQaWLRQaO HXPaQLWaULaQ LaZ ² PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV, 
SaQUePR, 6²8 SeSWePbeU 2012). 

41  MRQWUeX[ DRcXPeQW FRUXP, ¶TKe MRQWUeX[ DRcXPeQW FRUXP LV LaXQcKed· (MD FRUXP, 16 DecePbeU 
2014)  <PdfRUXP.cK/PRbLOe/QeZV/2014-12-
16.KWPO#:a:We[W=Dec.,16%2C%202014&We[W=TKe%20MRQWUeX[%20DRcXPeQW%20FRUXP%20(MDF,L
QcUeaVe%20VXSSRUW%20fRU%20WKe%20LQLWLaWLYe> acceVVed 4 AXgXVW 2020. 

42  MRQWUeX[ DRcXPeQW FRUXP, ¶WRUNLQg GURXS RQ WKe XVe Rf SULYaWe PLOLWaU\ aQd VecXULW\ cRPSaQLeV LQ 
PaULWLPe VecXULW\ (MaULWLPe WRUNLQg GURXS)· (MD FRUXP, 29 NRYePbeU 2018) <PdfRUXP.cK/Sdf/2018-
11-29Pdf_PaULWLPeZRUNLQggURXS_cKaLUVVXPPaU\_29-QRYePbeU-2018.Sdf> acceVVed 4 AXgXVW 2020. 

43  IMO ¶PLUac\ aQd AUPed RRbbeU\ agaLQVW SKLSV· (2009) MSC.1/CLUc.1334 23. 
44  IMO ¶PLUac\ aQd AUPed RRbbeU\ agaLQVW SKLSV· (2015) MSC.1/CLUc.1333/ReY.1. 
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PRQLWRUV aQd aUPed PULYaWe MaULWLPe SecXULW\ CRPSaQLeV.45 TKe cLUcXOaWLRQ eQWLWOed 
¶PLUac\ aQd AUPed RRbbeU\ agaLQVW SKLSV LQ WaWeUV Rff WKe CRaVW Rf SRPaOLa· OaLd 
UeVSRQVLbLOLW\ RQ WKe ePSOR\PeQW Rf PULYaWe MaULWLPe SecXULW\ CRPSaQLeV fRU cRQdXcWLQg 
ULVN aVVeVVPeQWV Rf LQdLYLdXaO PeUcKaQW VKLSV ZLWK dXe aSSURYaO Rf WKe fOag SWaWe.46 
MRUeRYeU, LW dLd QRW eQdRUVe RU UecRPPeQd WKe XVage Rf WKe aUPed PULYaWe MaULWLPe 
SecXULW\ CRPSaQLeV bXW VXggeVWed LW aV aQ addLWLRQaO Oa\eU Rf LQVXOaWLRQ WR SUeYeQW aQ\ 
KaUP WR WKe VKLSV.47 HeQce, PULYaWe MaULWLPe SecXULW\ CRPSaQLeV aUe QRW aQ aOWeUQaWLYe WR 
beVW PaQagePeQW SUacWLceV, bXW a SaUW Rf WKeVe, ZKLcK KaV beeQ UeLWeUaWed VeYeUaO WLPeV LQ 
dRcXPeQWV LVVXed b\ IMO.48  

TKe ¶ReYLVed IQWeULP GXLdaQce TR SKLSRZQeUV, SKLS OSeUaWRUV AQd SKLSPaVWeUV 
OQ TKe UVe Of PULYaWeO\ CRQWUacWed AUPed SecXULW\ PeUVRQQeO OQ BRaUd SKLSV IQ TKe 
HLgK RLVN AUea·49 caPe VXbVeTXeQWO\ WR WKe ¶IQWeULP GXLdaQce WR SKLSRZQeUV, SKLS 
OSeUaWRUV aQd SKLSPaVWeUV RQ WKe UVe Rf PULYaWeO\ CRQWUacWed AUPed SecXULW\ PeUVRQQeO 
RQ BRaUd SKLSV LQ WKe HLgK RLVN AUea·50 WR UeYLVe aQd fLOO WKe YRLd LQ WKe gXLdeOLQeV 
gRYeUQLQg WKe OegLWLPaWe WUaQVSRUW, caUULage aQd XVe Rf fLUeaUPV. IW LV QRWed WKaW WKe IMO 
cLUcXOaUV MSC.1/CLUc.1443 aQd MSC.1/CLUc.1406/ReY.251 PeQWLRQ WKaW fOag SWaWe KaV 
MXULVdLcWLRQ aQd WKXV aQ\ OaZV aQd UegXOaWLRQV LPSRVed b\ WKe fOag SWaWe cRQceUQLQg WKe 
XVe Rf PULYaWe MaULWLPe SecXULW\ CRPSaQLeV aSSO\ WR WKeLU VKLSV. FXUWKeUPRUe, LW LV aOVR 
LPSRUWaQW WR QRWe WKaW SRUW aQd cRaVWaO SWaWeV' OaZV Pa\ aOVR aSSO\ WR VXcK VKLSV.52 IQ 
addLWLRQ, LW LQcOXdeV WKe SURcedXUe fRU UeSRUWLQg WKe XVe Rf fRUce, WKe cULWeULRQ Rf ULVN 
aVVeVVPeQW aQd PaQagePeQW Rf fLUeaUPV aQd aPPXQLWLRQ fURP ePbaUNaWLRQ WR 
dLVePbaUNaWLRQ.53  

SXbVeTXeQWO\, WKe ¶RecRPPeQdaWLRQV fRU FOag SWaWeV RegaUdLQg WKe XVe Rf PULYaWeO\ 
CRQWUacWed AUPed SecXULW\ LQ HLgK RLVN AUea· e[SaQded WKe eaUOLeU gXLdeOLQe bXW faLOed WR 
eYaOXaWe aOO WKe OegaO LVVXeV WKaW PLgKW aULVe ZKLOe deSOR\LQg PCASP RQ VKLSV. 54 HRZeYeU, 
LW dLd aWWeQd WR WKe UeVSRQVLbLOLWLeV Rf WKe fOag SWaWeV, ZKLcK VKRXOd SURYLde cOaULW\ WR 
PaVWeUV, VeafaUeUV, VKLS-RZQeUV, RSeUaWRUV aQd cRPSaQLeV ZLWK UeVSecW WR QaWLRQaO SROLcLeV 

 
45  IMO ¶PLUac\ aQd AUPed RRbbeU\ agaLQVW SKLSV LQ WaWeUV Rff WKe CRaVW Rf SRPaOLa· (2011) 

MSC.1/CLUc.1339, VecWLRQ 8.  
46  IMO ¶PLUac\ aQd AUPed RRbbeU\ agaLQVW SKLSV LQ WaWeUV Rff WKe CRaVW Rf SRPaOLa· (2011) 

MSC.1/CLUc.1339, VecWLRQ 4. 
47  IMO ¶PLUac\ aQd AUPed RRbbeU\ agaLQVW SKLSV LQ WaWeUV Rff WKe CRaVW Rf SRPaOLa· (2011) 

MSC.1/CLUc.1339. 
48  IMO ¶ReYLVed IQdXVWU\ CRXQWeU PLUac\ GXLdaQce· (2018) MSC.1/CLUc.1601. 
49  IMO ¶ReYLVed IQWeULP GXLdaQce WR SKLSRZQeUV, SKLS OSeUaWRUV aQd SKLSPaVWeUV RQ WKe UVe Rf PULYaWeO\ 

CRQWUacWed AUPed SecXULW\ PeUVRQQeO RQ BRaUd SKLSV LQ WKe HLgK RLVN AUea· (2012) 
MSC.1/CLUc.1405/ReY.2. 

50  IMO ¶IQWeULP GXLdaQce WR SKLSRZQeUV, SKLS OSeUaWRUV aQd SKLSPaVWeUV RQ WKe UVe Rf PULYaWeO\ 
CRQWUacWed AUPed SecXULW\ PeUVRQQeO RQ BRaUd SKLSV LQ WKe HLgK RLVN AUea· (2012) MSC.1/CLUc.1443. 

51  LbLd; IMO ¶ReYLVed IQWeULP RecRPPeQdaWLRQV FRU FOag SWaWeV RegaUdLQg TKe UVe Of PULYaWeO\ 
CRQWUacWed AUPed SecXULW\ PeUVRQQeO OQ BRaUd SKLSV IQ TKe HLgK RLVN AUea· (2012) 
MSC.1/CLUc.1406/ReY.2. 

52  IMO ¶ReYLVed IQWeULP RecRPPeQdaWLRQV FRU PRUW AQd CRaVWaO SWaWeV RegaUdLQg TKe UVe Of PULYaWeO\ 
CRQWUacWed AUPed SecXULW\ PeUVRQQeO OQ BRaUd SKLSV IQ TKe HLgK RLVN AUea· (2012) 
MSC.1/CLUc.1408/ReY.1. 

53  IMO ¶ReYLVed IQWeULP GXLdaQce WR SKLSRZQeUV, SKLS OSeUaWRUV aQd SKLSPaVWeUV RQ WKe UVe Rf PULYaWeO\ 
CRQWUacWed AUPed SecXULW\ PeUVRQQeO RQ BRaUd SKLSV LQ WKe HLgK RLVN AUea· (2012) 
MSC.1/CLUc.1405/ReY.2. 

54  IMO ¶ReYLVed IQWeULP RecRPPeQdaWLRQV FRU FOag SWaWeV RegaUdLQg TKe UVe Of PULYaWeO\ CRQWUacWed 
AUPed SecXULW\ PeUVRQQeO OQ BRaUd SKLSV IQ TKe HLgK RLVN AUea· (2015) MSC.1/CLUc.1406/ReY.3, 
AQQe[ SaUa 3.  
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RQ WKe caUULage Rf aUPed VecXULW\ SeUVRQQeO.55 MRUeRYeU, cRPSOLaQce ZLWK aOO UeOeYaQW 
UeTXLUePeQWV Rf fOag, SRUW aQd cRaVWaO SWaWeV ZaV Pade QeceVVaU\.56 

IQ OLgKW Rf CLUcXOaUV 1405 aQd 1406 LVVXed b\ WKe IMO, WKe SWaQdaUdV fRU PULYaWe 
MaULWLPe SecXULW\ CRPSaQ\ (aOVR NQRZQ aV SAMI) AccUedLWaWLRQ PURgUaPPe ZaV 
eVWabOLVKed fRU WKe accUedLWaWLRQ Rf PULYaWe MaULWLPe SecXULW\ CRPSaQLeV.57 IW Oa\V dRZQ a 
deWaLOed aVVeVVPeQW WR cKecN XSRQ WKe cUedLbLOLW\ aQd VXLWabLOLW\ Rf PULYaWe MaULWLPe 
SecXULW\ CRPSaQLeV, aVVeVVLQg WKeLU accRXQWabLOLW\ aQd SURYLdLQg a WUacN UecRUd Rf WKeLU 
SUeYLRXV PLVcRQdXcWV. TKe eYaOXaWLRQ fROORZV a WKUee-WLeUed aSSURacK, begLQQLQg ZLWK WKe 
aVVeVVPeQW Rf WKe fLQaQcLaO, OegaO aQd LQVXUaQce VWaWXV Rf WKe PULYaWe MaULWLPe SecXULW\ 
CRPSaQLeV. TKeQ, RQce WKe eaUOLeU VWage KaV beeQ cOeaUed, LW cRQVLVWV Rf YaOXLQg WKe 
cRPSaQ\·V LQfUaVWUXcWXUe, LQcOXdLQg SK\VLcaO YeULfLcaWLRQ Rf WKe SUePLVe V\VWeP aQd WKeLU 
dRcXPeQWV. LaVWO\, WKe PULYaWe MaULWLPe SecXULW\ CRPSaQLeV· SeUVRQQeO aUe eYaOXaWed RQ 
a SUe- aQd SRVW-RSeUaWLRQaO baVLV WR cKecN RQ WKeLU bacNgURXQd, cRQdXcW, NQRZOedge aQd 
VNLOOV.58 

TKe IMO ¶IQWeULP RecRPPeQdaWLRQV fRU PRUW aQd CRaVWaO SWaWeV RegaUdLQg WKe 
UVe Rf PULYaWeO\ CRQWUacWed AUPed SecXULW\ PeUVRQQeO RQ BRaUd SKLSV LQ WKe HLgK RLVN 
AUea· KeOS LQ aVVeVVLQg WKe PaQagePeQW, VWaff aQd RSeUaWLRQV cRQdXcWed b\ PULYaWe 
MaULWLPe SecXULW\ CRPSaQLeV. TKe SRUW aQd cRaVWaO SWaWeV aUe PaMRU facLOLWaWRUV Rf fLUeaUPV 
aQd VecXULW\-UeOaWed eTXLSPeQW ZKLcK Pa\ be OLQNed WR WKe XVe Rf fRUce, KeQce WKLV OacXQa 
ZaV fLOOed aQd WKe Qeed WR PaNe QaWLRQaO OaZV aQd SROLcLeV WR cXUb VXcK acWLYLWLeV ZaV 
ePSKaVLVed b\ WKeVe gXLdeOLQeV. TKe UXOeV gRYeUQLQg ePbaUNaWLRQ, dLVePbaUNaWLRQ aQd 
VLWXaWLRQV ZKLcK Pa\ aULVe dXULQg SRUWLQg aQd YR\agLQg LQ WKe HLgK RLVN AUea ZKeQ 
caUU\LQg PCASP ZeUe aOVR addUeVVed, VXggeVWLQg a Qeed fRU XQLfRUP gXLdeOLQeV.59 FXUWKeU, 
aQ aWWePSW WR effecWLYeO\ UegXOaWe PULYaWe MaULWLPe SecXULW\ CRPSaQLeV ZaV aOVR Pade 
ZLWK WKe IMO ¶ReYLVed IQWeULP RecRPPeQdaWLRQV fRU PRUW aQd CRaVWaO SWaWeV RegaUdLQg 
WKe UVe Rf PULYaWeO\ CRQWUacWed AUPed SecXULW\ PeUVRQQeO RQ BRaUd SKLSV LQ WKe HLgK 
RLVN AUea·, ZKLcK eQYLVaged WKe OegaO RbOLgaWLRQ Rf WKe cRPSaQ\ WRZaUdV WKe fOag SWaWe, 
WKe PULYaWe MaULWLPe SecXULW\ CRPSaQ\·V KRPe SWaWe aQd WKe WeUULWRULaO/WUaQVLW SWaWe.60 
AOWKRXgK WKe gXLdeOLQeV ZeUe QRW OegaOO\ bLQdLQg, WKe\ SURYLded fRU WKe PLQLPXP 
VWaQdaUdV WR be fROORZed b\ cRPSaQLeV aQd b\ WKe VeOecWRUV befRUe ePSOR\LQg aQ\ PULYaWe 
MaULWLPe SecXULW\ CRPSaQLeV.  

TKe ¶ReYLVed IQWeULP RecRPPeQdaWLRQV fRU PRUW aQd CRaVWaO SWaWeV RegaUdLQg WKe 
UVe Rf PULYaWeO\ CRQWUacWed AUPed SecXULW\ PeUVRQQeO RQ BRaUd SKLSV LQ WKe HLgK RLVN 
AUea· PaUNed WKe PLVVLQg VWaQdaUdLVaWLRQ LQ gRYeUQLQg WKe PCASP aQd aVVLVWed LQ RSeQLQg 
WKe fRUXP fRU TXeVWLRQV RQ WKe ceUWLfLcaWLRQ SURceVV Rf aQ\ PULYaWe MaULWLPe SecXULW\ 
CRPSaQ\. A SURSeU VROXWLRQ WR SLUac\ caQ be ZRUNed RXW b\ ePSOR\LQg PCASP ZKR aUe 
ZeOO-UegXOaWed. FRU WKe beWWeU fXQcWLRQLQg Rf PCASP, WKe\ cRXOd be ePSOR\ed WKURXgK a 

 
55  LbLd. 
56  IMO ¶ReYLVed IQWeULP GXLdaQce WR SKLSRZQeUV, SKLS OSeUaWRUV aQd SKLSPaVWeUV RQ WKe UVe Rf PULYaWeO\ 

CRQWUacWed AUPed SecXULW\ PeUVRQQeO RQ BRaUd SKLSV LQ WKe HLgK RLVN AUea· (2012) 
MSC.1/CLUc.1406/ReY.2. 

57  SAMI, ¶SWaQdaUdV fRU PULYaWe MaULWLPe SecXULW\ CRPSaQ\ (PMSC) AccUedLWaWLRQ· (6AMI, 2011) 
<SVP.dX.edX/PedLa/dRcXPeQWV/LQdXVWU\_LQLWLaWLYeV/VaPL_VWaQdaUd_e[ecXWLYe_VXPPaU\.Sdf> 
acceVVed 21 JXO\ 2019. 

58  LbLd. 
59  IMO ¶IQWeULP RecRPPeQdaWLRQV fRU PRUW aQd CRaVWaO SWaWeV RegaUdLQg WKe UVe Rf PULYaWeO\ CRQWUacWed 

AUPed SecXULW\ PeUVRQQeO RQ BRaUd SKLSV LQ WKe HLgK RLVN AUea· (2012) MSC.1/CLUc.1443. 
60  IMO ¶ReYLVed IQWeULP RecRPPeQdaWLRQV fRU PRUW aQd CRaVWaO SWaWeV RegaUdLQg WKe UVe Rf PULYaWeO\ 

CRQWUacWed AUPed SecXULW\ PeUVRQQeO RQ BRaUd SKLSV LQ WKe HLgK RLVN AUea· (2012) 
MSC.1/CLUc.1408/ReY.1. 
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dRcXPeQWed SURcedXUe, aQd a VWaQdaUd fUaPeZRUN cRXOd be OaLd dRZQ WR eQabOe WKe 
VKLSRZQeUV WR PaNe aQ LQfRUPed decLVLRQ beWZeeQ cRPSeWLQg PULYaWe MaULWLPe SecXULW\ 
CRPSaQLeV.  

TKe PULYaWe MaULWLPe SecXULW\ CRPSaQLeV PXVW aW aOO WLPeV KaYe aQ XQdeUVWaQdLQg 
Rf WKe OaZ aSSOLcabOe WR WKeP, ZKLcK LV LQfOXeQced b\ WKe ORcaWLRQ Rf aQ LQcLdeQW aQd/RU 
WKe QaWLRQaOLW\ Rf WKe VKLS, WKe cRPSaQLeV aQd WKe LQdLYLdXaOV ePSOR\ed b\ WKeP.61 TKe 
PaVWeU aQd WKe PCASP WeaP VKRXOd VLgQ aQ XQdeUWaNLQg WKaW WKe\ KaYe Uead aQd 
XQdeUVWRRd WKe UXOeV cRQceUQLQg WKe XVe Rf fRUce aQd WKaW WKe XVe Rf fRUce ZLOO be UeSRUWed 
aQd a UecRUd ZLOO be PaLQWaLQed abRXW WKe VaPe. FLQaOO\, baVLc UXOeV fRU YeWWLQg, WUaLQLQg 
aQd VeOecWLRQ Rf PCASP WeaPV fRU beWWeU deSOR\PeQW aQd VXcceVV aUe VXggeVWed, LQ RUdeU 
WR KaYe cRQVLVWeQW VWaQdaUdV fRU ePSOR\PeQW. 

 
C. IQWHUQDWLRQDO HXPDQLWDULDQ LDZ 
TKe GeQeYa CRQYeQWLRQV aQd WKeLU fLUVW AddLWLRQaO PURWRcRO aUe aSSOLcabOe LQ VLWXaWLRQV Rf 
aUPed cRQfOLcW Rf aQ LQWeUQaWLRQaO cKaUacWeU.62 TKe\ aOVR cRQWaLQ, LQ WKeLU CRPPRQ AUWLcOe 
3, RbOLgaWLRQV aQd ULgKWV Rf WKe HLgK CRQWUacWLQg PaUWLeV ZKeQ WKe cRQfOLcW LV Rf a QRQ-
LQWeUQaWLRQaO cKaUacWeU. TKeUe LV QR UXOe RU SUacWLce ZKLcK aOORZV deURgaWLRQ fURP IHL b\ 
aQ\ cRUSRUaWLRQ.  

IHL VSecLfLcaOO\ aSSOLeV LQ WLPeV Rf cRQfOLcW beWZeeQ WZR RU PRUe HLgK CRQWUacWLQg 
PaUWLeV.63 AV dLVcXVVed eaUOLeU, WKe VWaWXV Rf PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV· 
ePSOR\eeV XQdeU IHL caQ be WKaW Rf cLYLOLaQ, cRPbaWaQW RU PeUceQaU\ deSeQdLQg RQ WKe 
SaUW WKe\ WaNe LQ KRVWLOLWLeV. TKe SULPe fXQcWLRQ Rf WKe SULYaWe PLOLWaU\ VecXULW\ cRPSaQ\ LV 
WR accRPSaQ\ WKe aUPed fRUceV Rf a SWaWe aQd SURYLde ORgLVWLcaO VXSSRUW LQ WLPeV Rf cRQfOLcW. 
AUWLcOe 4(4) Rf GeQeYa CRQYeQWLRQ III SURYLdeV WKaW SeRSOe ZKR accRPSaQ\ WKe aUPed 
fRUceV, VXcK aV VXSSOLeUV RU cRQWUacWRUV, ZLOO be SURYLded WKe VWaWXV Rf PULVRQeU Rf WaU, 
SURYLded WKaW WKRVe SeRSOe aUe eTXLSSed ZLWK IDV aXWKRULVed b\ WKe aUPed fRUceV.64 

TKe aSSOLcaWLRQ Rf WKe GeQeYa CRQYeQWLRQV aQd WKeLU AddLWLRQaO PURWRcROV WR 
PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV begLQV ZKeQ WKeLU SeUVRQQeO VWaUW WaNLQg SaUW 
dLUecWO\ LQ KRVWLOLWLeV. WKeQ WKe cRQfOLcW LV Rf aQ LQWeUQaWLRQaO cKaUacWeU, WKe PULYaWe 
MLOLWaU\ aQd SecXULW\ CRPSaQ\·V ePSOR\eeV ZLOO be TXaOLfLed aV cRPbaWaQWV.65 If WKe 
PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQ\·V PePbeUV VWaUW WaNLQg SaUW LQ KRVWLOLWLeV, WKe\ ZLOO 
becRPe SaUW Rf a PLOLWaU\ RbMecW aQd aOO WKe ULgKWV aQd RbOLgaWLRQV Rf WKe PePbeUV Rf WKe 
aUPed fRUceV ZLOO be aSSOLcabOe WR WKeP. HRZeYeU, ZKeQ WKe cRQfOLcW LV Rf a QRQ-
LQWeUQaWLRQaO cKaUacWeU, CRPPRQ AUWLcOe 3 Rf WKe GeQeYa CRQYeQWLRQV ZRXOd be 
aSSOLcabOe eYeQ WR WKe PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQ\·V ePSOR\eeV WaNLQg dLUecW 
SaUW LQ KRVWLOLWLeV.66 PeUVRQV caSWXUed dXULQg a QRQ-LQWeUQaWLRQaO aUPed cRQfOLcW ZRXOd be 
VXbMecW WR WKe QaWLRQaO OaZV Rf WKaW cRXQWU\. 

 
61  IMO ¶IQWeULP GXLdaQce WR SKLSRZQeUV, SKLS OSeUaWRUV aQd SKLSPaVWeUV RQ WKe UVe Rf PULYaWeO\ 

CRQWUacWed AUPed SecXULW\ PeUVRQQeO RQ BRaUd SKLSV LQ WKe HLgK RLVN AUea· (2012) MSC.1/CLUc.1443 
25. 

62  GeQeYa CRQYeQWLRQ fRU WKe APeOLRUaWLRQ Rf WKe CRQdLWLRQ Rf WKe WRXQded aQd SLcN LQ AUPed FRUceV LQ 
WKe FLeOd (adRSWed 1929, UeYLVed 12 AXgXVW 1949) 75 UNTS 135 (GeQeYa CRQYeQWLRQ I), aUW 2; AddLWLRQaO 
PURWRcRO I (Q 20) aUW 1.  

63  GeQeYa CRQYeQWLRQ III (Q 21) aUW 2. 
64  GeQeYa CRQYeQWLRQ III (Q 21) aUW 4. 
65  AddLWLRQaO PURWRcRO I (Q 20) aUW 43. 
66  GeQeYa CRQYeQWLRQ III (Q 21) cRPPRQ aUW 3. 



177     GURJIL 8(1) (2020),166-182 
 

FXUWKeUPRUe, LQ caVe Rf aQ LQWeUQaWLRQaO aUPed cRQfOLcW, SeRSOe ZKR aUe QRW WaNLQg 
dLUecW SaUW LQ KRVWLOLWLeV aUe SURWecWed ZLWK cLYLOLaQ VWaWXV.67 TKe VWaWXV Rf cLYLOLaQ ceaVeV 
RQO\ ZKeQ a PePbeU LV LQfOLcWLQg acWXaO KaUP XSRQ a PePbeU Rf WKe ULYaO aUPed fRUceV,68 
WKRXgK a cOeaU defLQLWLRQ Rf dLUecW SaUWLcLSaWLRQ LQ KRVWLOLWLeV LV QRW gLYeQ. PULYaWe MLOLWaU\ 
aQd SecXULW\ CRPSaQLeV KeQce dR QRW geQeUaOO\ WaNe dLUecW SaUW aV WKeLU UROe LV UeVWULcWed WR 
PeUe VeUYLce SURYLdeUV. 

OQe Rf WKe fXQcWLRQV Rf PULYaWe MaULWLPe aQd SecXULW\ CRPSaQLeV ZKLcK fXQcWLRQ 
aW Vea LV WR gXaUd aQd SURWecW VKLSV fURP acWV Rf SLUac\. HeUe, a SeUWLQeQW TXeVWLRQ aULVeV 
ZKLcK LV ZKeWKeU WKe cROOecWLRQ Rf LQWeOOLgeQce daWa aOVR aPRXQWV WR WaNLQg SaUW LQ 
KRVWLOLWLeV. GXaUdLQg aQd RWKeU VecXULW\ acWLYLWLeV dR QRW, SeU Ve, faOO XQdeU WKe dRPaLQ Rf 
dLUecW SaUW LQ KRVWLOLWLeV. AUWLcOe 52(2) Rf AddLWLRQaO PURWRcRO I, ZKLcK KaV becRPe a 
cXVWRPaU\ LQWeUQaWLRQaO RbOLgaWLRQ,69 VXggeVWV WKaW WKe WaUgeW Rf aQ aWWacN VKRXOd RQO\ be 
PLOLWaU\ RbMecWLYeV. MLOLWaU\ RbMecWLYeV aUe WKRVe RbMecWV ZKLcK aUe PaNLQg aQ effecWLYe 
cRQWULbXWLRQ WR WKe PLOLWaU\ acWLRQ.70 TKLV bULQgV a QeZ debaWe RQ ZKeWKeU SULYaWe 
cRQWUacWRUV SURWecWLQg aUP\ baVeV, baUUacNV aQd RWKeU facLOLWLeV ZRXOd be deePed WR be 
WaNLQg dLUecW SaUW LQ KRVWLOLWLeV. OQ WKLV QRWe, WKe US ALU FRUce CRPPaQdeUV HaQdbRRN 
SURYLdeV VRPe cOaULW\ aQd VWaWeV WKaW PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV ZRXOd QRW 
be SURWecWed XQdeU WKe VWaWXV Rf cLYLOLaQ ZKeQ WKe\ fXQcWLRQ aV gXaUdV fRU aUP\ baVeV, 
baUUacNV RU PLOLWaU\ RbMecWV, aQd WKXV ZRXOd QRW be LPPXQe fURP dLUecW aWWacN.71 

TKe WUaLQLQg Rf PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV deSeQdV RQ WKeLU VWaWXV aV 
PePbeUV Rf WKe aUPed fRUceV. If PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV aUe QRW WUeaWed 
aV PePbeUV Rf WKe aUPed fRUceV, WKeQ WKe aSSOLcaWLRQ Rf GeQeYa CRQYeQWLRQ III aOVR cRPeV 
LQWR cRQVLdeUaWLRQ. AUWLcOe 127(2) Rf GeQeYa CRQYeQWLRQ II,72 aQd AUWLcOe 144(2) Rf GeQeYa 
CRQYeQWLRQ IV,73 SURYLde WKaW aQ\ aXWKRULW\ ZKR aVVXPeV WKe UeVSRQVLbLOLW\ WR SURWecW 
SeUVRQV LQ WLPeV Rf ZaU PXVW cRPSO\ ZLWK WKe CRQYeQWLRQ. TKe WeUP ¶RWKeU aXWKRULWLeV· KaV 
QRW beeQ defLQed, WKXV PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV caQ faOO ZLWKLQ WKe aPbLW 
Rf WKe CRQYeQWLRQ Lf WKe\ aUe KLUed ZLWK UeVSRQVLbLOLWLeV WR SURWecW SeUVRQV. 

PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV aUe VSecLfLcaOO\ gRYeUQed ZLWK WKe KeOS Rf 
WKe MRQWUeX[ DRcXPeQW.74 IQ UegaUd WR WKe PaULWLPe SeUVSecWLYe, WKe SecRQd GeQeYa 
CRQYeQWLRQ fRU WKe APeOLRUaWLRQ Rf WKe CRQdLWLRQV Rf WRXQded, SLcN aQd SKLSZUecNed 
MePbeUV Rf AUPed FRUceV aW Sea ZRXOd be aSSOLcabOe WR PULYaWe MaULWLPe SecXULW\ 
CRPSaQLeV. TKLV CRQYeQWLRQ aSSOLeV dXULQg WLPeV Rf cRQfOLcW beWZeeQ OaQd aQd QaYaO 
fRUceV.75 AUWLcOe 12 Rf GeQeYa CRQYeQWLRQ II SURYLdeV SURWecWLRQ WR PePbeUV Rf aUPed 
fRUceV RU RWKHU PHPEHUV ZKR aUe ZRXQded, VLcN RU VKLSZUecNed aW Vea.76 

 
67  AddLWLRQaO PURWRcRO I (Q 20) aUW 50. 
68  Y SaQdR] eW aO, CRPPHQWDU\ RQ WKH AGGLWLRQDO PURWRFROV RI 8 JXQH 1977 WR WKH GHQHYD CRQYHQWLRQV RI 12 AXJXVW 

1949 (ICRC/MaUWLQXV NLMKRff 1987) aUW 51.3 SaUa 1944.  
69  JeaQ-MaULe HeQcNaeUWV, CXVWRPDU\ IQWHUQDWLRQDO HXPDQLWDULDQ LDZ (CaPbULdge UQLYeUVLW\ PUeVV 2005) 31. 
70  AddLWLRQaO PURWRcRO I (Q 20) aUW 52(2). 
71  DeSaUWPeQW Rf WKe ALU FRUce Rf WKe UQLWed SWaWeV ¶CRPPaQdeU'V HaQdbRRN RQ WKe LaZ Rf AUPed 

CRQfOLcW· ALU FRUce PaPSKOeW 110²34 (25 JXO\ 1980) 2²2. 
72  GeQeYa CRQYeQWLRQ fRU WKe APeOLRUaWLRQ Rf WKe CRQdLWLRQ Rf WRXQded, SLcN aQd SKLSZUecNed MePbeUV 

Rf AUPed FRUceV aW Sea (SecRQd GeQeYa CRQYeQWLRQ) (adRSWed 12 AXgXVW 1949, eQWeUed LQWR fRUce 12 
AXgXVW 1949) 75 UNTS 85 (GeQeYa CRQYeQWLRQ II) aUW 127(2). 

73  GeQeYa CRQYeQWLRQ IV (Q 22) aUW 144(2). 
74  MaULe-LRXLVe TRXgaV, ¶CRPPeQWaU\ RQ PaUW I Rf WKe MRQWUeX[ DRcXPeQW RQ PeUWLQeQW IQWeUQaWLRQaO 

LegaO ObOLgaWLRQV aQd GRRd PUacWLceV fRU SWaWeV ReOaWed WR OSeUaWLRQV Rf PULYaWe MLOLWaU\ aQd SecXULW\ 
CRPSaQLeV DXULQg AUPed CRQfOLcW· (2014) IQWeUQaWLRQaO ReYLeZ Rf WKe Red CURVV 305²358. 

75  GeQeYa CRQYeQWLRQ II (Q 72) aUW 4(2). 
76  GeQeYa CRQYeQWLRQ II (Q 72) aUW 12. 
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IQ WKe caVe Rf PULYaWe MaULWLPe SecXULW\ CRPSaQLeV, SeUfRUPLQg VecXULW\ fXQcWLRQV 
ZRXOd QRW caXVe WKeP WR cRPe XQdeU WKe aPbLW Rf aUPed fRUceV bXW aV RWKHU PHPEHUV. HeQce, 
aQ\ PePbeU Rf WKe PULYaWe MaULWLPe SecXULW\ CRPSaQ\ ZKR LV ZRXQded, VLcN RU 
VKLSZUecNed dXULQg WKe cRQfOLcW PXVW be SURYLded ZLWK WKe SURWecWLRQ aQd ULgKWV eQVKULQed 
LQ GeQeYa CRQYeQWLRQ II. AddLWLRQaOO\, PePbeUV Rf PULYaWe MaULWLPe SecXULW\ CRPSaQLeV 
KaYe WKe ULgKW WR SULYaWe VeOf-defeQce Lf WKe\ aUe QRW WaNLQg SaUW LQ KRVWLOLWLeV. TKXV, WKe\ aUe 
aOORZed WR aWWacN aQd SURWecW WKePVeOYeV LQ UeVSRQVe WR aQ aWWacN b\ SLUaWeV RU aQRWKeU 
cRQWUacWLQg SaUW\.77 TKeUefRUe, PULYaWe MaULWLPe SecXULW\ CRPSaQLeV caQ faOO ZLWKLQ WKe 
VcRSe Rf WKe GeQeYa CRQYeQWLRQV Lf WKe cRQfOLcW LV beWZeeQ WZR HLgK CRQWUacWLQg PaUWLeV 
aQd LV Rf aQ LQWeUQaWLRQaO RU QRQ-LQWeUQaWLRQaO cKaUacWeU. 

 
D. I6O PA6 28007: PDUW 1 ² GXLGHOLQHV IRU PULYDWH MDULWLPH 6HFXULW\ CRPSDQLHV 
PURYLGLQJ PULYDWHO\ CRQWUDFWHG AUPHG 6HFXULW\ PHUVRQQHO RQ ERDUG 6KLSV (DQG PUR 
FRUPD CRQWUDFW) 
TKe IQWeUQaWLRQaO SWaQdaUd OUgaQL]aWLRQ (ISO) SLORW SURMecW, ISO/PAS 28007,78 KaV 
ePeUged aV a VWaQdaUd fRU SWaWeV, VeUYLce SURYLdeUV aQd VeUYLce XVeUV WR aVceUWaLQ WKe 
cUedLbLOLW\ aQd SURfeVVLRQaOLVP Rf aQ\ PULYaWe MaULWLPe SecXULW\ CRPSaQ\. ASSURYaO LV 
gLYeQ ZKeQ LQWeUQaWLRQaO VWaQdaUdV, KXPaQ ULgKWV VWaQdaUdV aQd UeOeYaQW OaZV aQd 
UegXOaWLRQV aUe abLded b\. TKe gXLdeOLQeV SURYLded aUe aSSOLcabOe WR PULYaWe MaULWLPe 
SecXULW\ CRPSaQLeV SURYLdLQg PCASP.79 

TKe gXLdeOLQeV aUe LQcOXVLYe Rf UXOeV RQ WKe ULgKWV aQd OLabLOLWLeV Rf fOag SWaWeV aQd 
cRaVWaO SWaWeV aQd UegXOaWLRQV fRU WKe OLceQVLQg Rf WKe PULYaWe MaULWLPe SecXULW\ CRPSaQLeV 
deSOR\LQg PCASP. MRUeRYeU, a UegLVWeU PXVW be PaLQWaLQed fRU LQWeUeVWed SaUWLeV aQd 
VWaNeKROdeUV UeOeYaQW WR WKe fXQcWLRQLQg Rf WKe RUgaQLVaWLRQ, cRQVLdeULQg, LQWeU aOLa, WKeLU 
SeUceSWLRQV, YaOXeV, QeedV aQd ULVN WROeUaQce. TKLV LV dRQe WR fRVWeU cRQVXOWaWLRQ aQd 
deOLbeUaWLRQ aPRQgVW cOLeQWV aQd VeUYLce SURYLdeUV. FXUWKeU, WKe VcRSe Rf ¶VecXULW\· LV 
defLQed, ZLWK a cOeaU aQd dLVWLQcW PaQagePeQW V\VWeP. A KLgK OeYeO Rf cRPPLWPeQW aQd 
cRPSeWeQce LV e[SecWed RXW Rf WKe ePSOR\eeV Rf WKe PULYaWe MaULWLPe SecXULW\ CRPSaQLeV 
aW aOO WLPeV. 

 
E. PDUW 2 – 7KH 100 6HULHV RXOHV: AQ IQWHUQDWLRQDO MRGHO 6HW RI MDULWLPH RXOHV IRU WKH 
8VH RI FRUFH 
TKe MRdeO SeW Rf MaULWLPe RXOeV fRU WKe UVe Rf FRUce (RUF) VeWV RXW VLWXaWLRQV XQdeU 
ZKLcK WKe XVe Rf fRUce aV VeOf-defeQce agaLQVW SLUac\, aUPed URbbeU\ RU KLMacNLQg LV 
SeUPLVVLbOe,80 aV WKe GeQeYa CRQYeQWLRQV aQd PLOLWaU\ gXLdeOLQeV dR QRW aSSO\ WR WKe 
SULYaWe VecWRU. TKe SXUSRVe Rf WKe RUF LV WR VeW WKe PaQdaWe WR be fROORZed fRU WKe OaZfXO 
XVe Rf fRUce aQd WR LQcUeaVe WKe WKUeVKROd Rf OLabLOLW\ fRU VXcK XVe Rf fRUce. RUF ZaV dUafWed 
LQ cRQMXQcWLRQ ZLWK IMO CLUcXOaUV aQd ISP PAS 28007, aV ZeOO aV LQ cRKeUeQce ZLWK WKe 
LQWeUQaWLRQaO OaZV SUeYaOeQW LQ WKe cXUUeQW WLPeV. IQ VLWXaWLRQV Rf acWXaO RU SeUceLYed WKUeaW, 

 
77  CKaUWeU Rf WKe UQLWed NaWLRQV (adRSWed 26 JXQe 1945, eQWeUed LQWR fRUce 24 OcWRbeU 1945) 1 UNTS XVI, 

aUW 51. 
78  IQWeUQaWLRQaO OUgaQL]aWLRQ fRU SWaQdaUdL]aWLRQ ¶GXLdeOLQeV fRU PULYaWe MaULWLPe SecXULW\ CRPSaQLeV 

(PMSC) PURYLdLQg PULYaWeO\ CRQWUacWed AUPed SecXULW\ PeUVRQQeO (PCASP) OQ BRaUd SKLSV (AQd PUR 
FRUPa CRQWUacW)· (2015) ISO/PAS 28007.  

79  IQWeUQaWLRQaO OUgaQL]aWLRQ fRU SWaQdaUdL]aWLRQ ¶GXLdeOLQeV fRU PULYaWe MaULWLPe SecXULW\ CRPSaQLeV 
(PMSC) PURYLdLQg PULYaWeO\ CRQWUacWed AUPed SecXULW\ PeUVRQQeO (PCASP) RQ BRaUd SKLSV (aQd PUR 
FRUPa CRQWUacW) ² ScRSe· (2015) ISO/PAS 28007. 

80  HXPaQ RLgKWV aW Sea ¶TKe 100 SeULeV RXOeV Rf WKe XVe Rf fRUce (RUF)· (Ma\ 2013) (KeUeafWeU RUF), RXOe 
103. 
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WKe XVe Rf fRUce UeTXLUeV deWaLOed ULVN aVVeVVPeQW, ZKLcK KaV beeQ addUeVVed LQ WKe RUF,81 
WKRXgK QR cRPSUeKeQVLYe VWaQdaUd RSeUaWLQg SURcedXUeV aUe OaLd dRZQ b\ LW. TKe dLYLVLRQ 
Rf decLVLRQ-PaNLQg SRZeU beWZeeQ PCASP aQd WKe PaVWeU Rf WKe VKLS KaV QRW beeQ 
VXffLcLeQWO\ cOaULfLed. FXQdaPeQWaO SULQcLSOeV aUe OaLd dRZQ LQ WKe dRcXPeQW aQd LW LV 
OXcLdO\ VWaWed WKaW WKe ULgKW WR LQdLYLdXaO VeOf-defeQce VKaOO QRW be deURgaWed fURP b\ aQ\ 
PeaQV. TKe SULQcLSOeV Rf UeaVRQabOe aQd QeceVVaU\ XVe Rf fRUce aUe XSKeOd.82 TR UedXce 
caVXaOWLeV, WKe UedXcWLRQ Rf SURbabLOLW\ LQ RUdeU WR aYRLd cRQfXVLRQ LQ WKe QaWXUe Rf WKe 
WKUeaW SeUceLYed LV adYRcaWed.83 FXUWKeU, aW aOO WLPeV, aOO aYaLOabOe LQfRUPaWLRQ PXVW be 
QRWed aQd cRQVLdeUed, KeQce UedXcLQg OLabLOLW\ fRU LQcRUUecW decLVLRQ PaNLQg RU deOa\ed 
cRPPXQLcaWLRQ Rf facWV.84 

TKe UXOeV fURP 100 WR 103 LQ WKe RUF dLffeU LQ accRUdaQce ZLWK LQcUeaVed WKUeaW; 
WKe aSSOLcaWLRQ aQd degUee Rf OaZfXO fRUce ZKLcK Pa\ be aSSOLed LV LQcUeaVed RQ SaU ZLWK 
WKe SRWeQWLaO aWWacN. AOO WKe UXOeV SURYLde fRU WKe LQWLPaWLRQ Rf WKe XVe Rf fRUce aQd VeYeUaO 
PeaVXUeV Rf deWeUUeQce WR SUeYeQW cRQfOLcW. IQ WKe eYeQW Rf WKe abVeQce Rf WKe WeaP OeadeU, 
feOORZ PePbeUV Rf WKe PCASP PXVW VXggeVW WR WKe PaVWeU Rf WKe VKLS WKaW WKe\ PXVW LQYRNe 
WKe UXOeV Rf XVe Rf fRUce XQdeU acWXaO, SeUceLYed RU WKUeaWeQed aWWacN b\ WKLUd SaUWLeV.85 
MRUeRYeU, LQ caVe Rf cUafW VKRZLQg beKaYLRXUV RU VLgQV Rf beLQg a SRWeQWLaO WKUeaW, QRQ-
NLQeWLc ZaUQLQgV PXVW fLUVW be dLVSOa\ed, Rf ZKLcK a QRQ-e[KaXVWLYe OLVW KaV beeQ SURYLded 
LQ WKe dRcXPeQW. DLVSOa\ Rf, bXW QRW XVe Rf, ZeaSRQU\ LV SeUPLWWed.86 AUPV caQ be XVed WR 
deWeU WKe cUafW agaLQVW aQ acWXaO, SRWeQWLaO aQd SeUceLYed aWWacN aQd, fXUWKeU, WKeLU XVage 
Pa\ RQO\ be fURP aQ aVVeVVed Vafe dLVWaQce aURXQd WKe aWWacNeU/SRWeQWLaO aWWacNeU·V 
WKUeaWeQLQg cUafW.87 If aOO RWKeU RUF PeaVXUeV faLO WKeQ WKe OaVW UeVRUW UePaLQV WKe XVe Rf 
fRUce ZKeQ aWWacN LV LPPLQeQW aQd LW becRPeV QeceVVaU\ WR VaYe OLYeV aQd WKe VKLS.88 TKe 
fRUce PXVW be UeaVRQabOe aQd QeceVVaU\, KeQce WKe XVe Rf fRUce aV VeOf-defeQce becRPeV 
OegLWLPaWe LQ VXcK cLUcXPVWaQceV.89 

 
F. G8ARDCON 
GUARDCON LV a VWaQdaUd cRQWUacW ZKeQ PaNLQg XVe Rf VecXULW\ VeUYLceV LQ WKe PaULWLPe 
]RQe. IW LV QRW a VKRUWcXW WR dXe dLOLgeQce bXW LW WeQdV WR LQcUeaVe WKe VWaQdaUdV ZKLcK 
VecXULW\ cRPSaQLeV PXVW aWWaLQ, LQ WeUPV Rf LQVXUaQce cRYeU fRU WKeLU ULVNV aQd SeUPLWV aQd 
OLceQceV WR aOORZ WKeP WR OaZfXOO\ WUaQVSRUW aQd caUU\ ZeaSRQV.90 MRUeRYeU, LW UXOeV RXW 
WKe SRVVLbLOLW\ Rf a VPaOOeU cRPSaQ\ SaUWLcLSaWLQg LQ VXcK a cRQWUacW, dXe WR ULgRURXV 
UeTXLUePeQWV. 

GUARDCON LV aQ agUeePeQW beWZeeQ WKe RZQeU Rf WKe YeVVeO aQd WKe VecXULW\ 
cRQWUacWRUV, ZKeUe aXWKRULWLeV deOegaWed ZLWK aQ\ UeVSRQVLbLOLW\ fRU WKe YeVVeO LV VaLd WR be 
dRQe RQ WKe RZQeU'V beKaOf, aQd WKLV agUeePeQW caQ be XVed fRU WKe ePSOR\PeQW Rf bRWK 
aUPed aQd QRQ-aUPed gXaUdV. TKe aSSOLcabLOLW\ Rf WKLV cRQWUacW LV QRW RQO\ fRU HLgK RLVN 
AUeaV bXW aV agUeed XSRQ LQ WKe cRQWUacW. TKe VecXULW\ VeUYLce UegXOaWLRQV UeTXLUe a 

 
81  LbLd ScRSe, SaUa 3. 
82  LbLd RXOe 103. 
83  LbLd FXQdaPeQWaO PULQcLSOeV, SaUa 14.  
84  LbLd FXQdaPeQWaO PULQcLSOeV, SaUa 15. 
85  LbLd RXOe 100. 
86  LbLd. 
87  LbLd RXOe 102. 
88  LbLd RXOe 103 NRWe 3. 
89  LbLd RXOe 103. 
90  BIMCO ¶GUARDCON: SWaQdaUd CRQWUacW fRU WKe EPSOR\PeQW Rf SecXULW\ GXaUdV RQ VeVVeOV: 

E[SOaQaWRU\ NRWeV· (2017) V1.4 24-02-2017. 
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PLQLPXP ePSOR\PeQW Rf fRXU gXaUdV, ZKLcK caQ be ORZeUed XQdeU e[WUePe 
cLUcXPVWaQceV. AddLWLRQaOO\, aOO UeaVRQabOe caUe aQd VNLOO PXVW be ePSOR\ed b\ WKe 
cRQWUacWRU.91 TKe aXWKRULW\ Rf WKe PaVWeU LQ PaWWeUV cRQceUQLQg WKe VKLS LV XQTXeVWLRQabOe, 
bXW WKe\ Pa\ Keed WR adYLce LQ WKe cRQWe[W Rf VecXULW\ fURP WKe VecXULW\ gXaUdV ePSOR\ed. 
TKe cRQWUacW PaNeV WKe VecXULW\ VeUYLce ageQcLeV WUaceabOe aQd UecRUdV WKeLU OLabLOLWLeV VR 
WKaW LQVXUaQce aQd UeOeYaQW dRcXPeQWV aUe eaVLO\ aYaLOabOe Lf QeceVVaU\. 

TKe RbOLgaWLRQV Rf WKe cRQWUacWRUV aUe e[SOLcLWO\ PeQWLRQed, dLVWLQgXLVKLQg beWZeeQ 
WKe RZQeU aQd WKe cRQWUacWRU. FRU e[aPSOe, LQ caVe Rf VLcN SeUVRQQeO, WKe caUU\LQg aQd 
UeSaWULaWLRQ Rf VXcK SeUVRQQeO aVKRUe LV WKe UeVSRQVLbLOLW\ Rf WKe RZQeU Rf WKe VKLS, ZKeUeaV 
WKe cRVW fRU WKLV WUaQVSRUWaWLRQ aQd caUU\LQg KRPe LV WKe cRQWUacWRU·V UeVSRQVLbLOLW\.92 TKe 
agUeePeQW SURYLdeV baUe PLQLPXP VWaQdaUdV VXcK aV SeUVRQQeO KaYLQg WUaLQLQg LQ fLUVW aLd, 
aQd gURXS OeadeUV KaYLQg SULRU e[SeULeQce Rf WKLV,93 bXW WKLV dReV QRW RYeUSRZeU WKe dXe 
dLOLgeQce PecKaQLVP WR cKecN WKe gXaUdV aQd WKeLU abLOLWLeV. MRUeRYeU, VXbcRQWUacWLQg 
PXVW be dRQe LQ OLaLVRQ ZLWK WKe RZQeU Rf WKe VKLS.94  

TKe RZQeUV Rf WKe VKLS dR QRW KaYe PaQ\ RbOLgaWLRQV e[ceSW PRQeWaU\ 
UeVSRQVLbLOLW\.95 TKe PaVWeU·V RbOLgaWLRQ LV RQe Rf a QaVceQW cKaUacWeU. TKRXgK WKe 
VXSUePac\ Rf WKe cRPPaQd Rf WKe PaVWeU LV XQdRXbWed, Ke RU VKe LV UeTXLUed WR UeVSRQd WR 
WKe LQYRNLQg Rf WKe RUF b\ WKe WeaP OeadeU Rf WKe VecXULW\ gXaUdV, aQd LQ WKe abVeQce Rf 
WKe PaVWeU WKe RffLceU Rf ZaWcK LV UeTXLUed WR fXOfLO WKLV RbOLgaWLRQ.96 TKe decLVLRQ WR XVe 
fRUce OLeV ZLWK WKe gXaUdV WKePVeOYeV aQd WKe PaVWeU KaV QR UROe RU OLabLOLW\.97 TKe PaVWeU 
KaV aXWKRULW\ WR VWRS WKe fLULQg aW aOO WLPeV,98 bXW QRW WR VWaUW LW, aV LW LV dRQe LQ adKeUeQce WR 
WKe RUF RXOeV.  

IQ WKe eYeQW Rf KLMacNLQg, WKe UeVSRQVLbLOLW\ LV WR VWRS WKe KLMacNLQg b\ aOO UeaVRQabOe 
PeaQV, aQd Lf WKe cRQWUaU\ RccXUV WKeQ WKe ORVV caQQRW be KeOd agaLQVW WKe cRQWUacWRUV. TKe 
cUeZ PePbeUV aW WKLV SRLQW LQcOXde WKe VecXULW\ gXaUdV, aQd WKe UaQVRP Lf aVNed LV OeYLed 
RQ WKe RZQeU aQd QRW WKe cRQWUacWRUV. TKe SeUPLW aQd OLceQVeV LQcOXde UeTXLUePeQWV fRU 
bRWK WKe RZQeUV aQd WKe cRQWUacWRUV, ZLWK WKe RbOLgaWLRQ WR LQdePQLf\ eacK RWKeU Lf WKeUe 
LV faLOXUe WR cRPSO\.99 TKe PRWLYe beKLQd VXcK faLOXUe WR abLde b\ OaZV LV geQeUaOO\ WR caUU\ 
LOOegaO ZeaSRQV. LaVWO\, OLabLOLWLeV aUe PXWXaOO\ dLVWULbXWed ZLWK a dXW\ WR LQdePQLf\ eacK 
RWKeU RQ faLOXUe WR SeUfRUP WKe cRQWUacWXaO RbOLgaWLRQV.100 GUARDCON gXLdeOLQeV aUe 
YeU\ ZLde aQd cRYeU aOO VRUWV Rf ePSOR\eeV, ZKeUeaV ISO PAS 28007 LV VSecLfLcaOO\ deVLgQed 
fRU WKe PULYaWe MaULWLPe SecXULW\ CRPSaQLeV deSOR\LQg PCASP. HeQce, GUARDCON 
cRYeUV e[WeQVLYe UeVSRQVLbLOLWLeV aQd OLabLOLWLeV aSSOLcabOe ZKLOe cRQWUacWLQg ZLWK PULYaWe 
MaULWLPe SecXULW\ CRPSaQLeV fRU aQ\ VeUYLceV RQ bRaUd.  

 
I9. CRQFOXVLRQ 

 
91  BIMCO, ¶GUARDCON· (BIMCO) <bLPcR.RUg/cRQWUacWV-aQd-cOaXVeV/bLPcR-cRQWUacWV/gXaUdcRQ> 

acceVVed 4 AXgXVW 2020. 
92  BIMCO ¶GUARDCON: SWaQdaUd CRQWUacW fRU WKe EPSOR\PeQW Rf SecXULW\ GXaUdV RQ VeVVeOV· (2012), 

cOaXVe 12. 
93  LbLd cOaXVe 6(b)(LL). 
94  LbLd cOaXVe 6(d). 
95  LbLd cOaXVe 7. 
96  LbLd cOaXVe 8(b). 
97  LbLd cOaXVe 8(c). 
98  LbLd cOaXVe 8(d). 
99  LbLd cOaXVe 9. 
100  LbLd cOaXVe 15(b). 



181     GURJIL 8(1) (2020),166-182 
 
IW caQQRW be deQLed WKaW WKe UN UecRgQLVeV WKe e[LVWeQce Rf PULYaWe MLOLWaU\ SecXULW\ 
CRPSaQLeV aQd XVeV WKeP LQ RUdeU WR PeeW WKe gRaOV Rf Seace aQd LQWeUQaWLRQaO 
cRRSeUaWLRQ. PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV aUe VKadRZLQg aOPRVW aOO PaMRU 
fXQcWLRQV SeUfRUPed b\ WKe SWaWe, aOWKRXgK WKeLU VWaWXV LV QRW \eW XQLfRUP, cRQVLVWeQW RU 
cOeaU. TKLV SaSeU ZaV aQ aWWePSW WR aQaO\Ve YaULRXV OegaO fUaPeZRUNV ZKLcK cRYeU WKe 
fXQcWLRQLQg Rf PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV, eVSecLaOO\ PULYaWe MaULWLPe 
SecXULW\ CRPSaQLeV ZKLcK fXQcWLRQ aW Vea. HRZeYeU, WKeUe LV QR XQLYeUVaO SROLc\ RU 
fUaPeZRUN fRU WKe fXQcWLRQLQg Rf PULYaWe MaULWLPe SecXULW\ CRPSaQLeV. IQ WKLV VLWXaWLRQ, 
WKe OLabLOLW\ aQd UeVSRQVLbLOLW\ Rf PULYaWe MaULWLPe SecXULW\ CRPSaQLeV LV a PaMRU TXeVWLRQ 
aQd LV KaUd WR UeVROYe eYeQ ZLWK WKe aLd Rf geQeUaO SULQcLSOeV Rf LQWeUQaWLRQaO OaZ aQd 
e[LVWLQg VRfW OaZV. 

SSecLfLc OaZV gXLdLQg PULYaWe MaULWLPe SecXULW\ CRPSaQLeV PXVW be dUafWed, 
NeeSLQg LQ PLQd WKe UROeV WKe\ caQ aQd aUe WaNLQg XS aW WKe Vea. TKeUe e[LVWV a YRLd LQ WeUPV 
Rf VWaQdaUdV fRU SURfeVVLRQaOLVP, NeeSLQg LQ PLQd KXPaQ ULgKWV aQd LQWeUQaWLRQaO 
KXPaQLWaULaQ OaZ fRU PULYaWe MaULWLPe SecXULW\ CRPSaQLeV. AOWKRXgK VeYeUaO LQLWLaWLYeV 
KaYe beeQ WaNeQ LQ PaNLQg WKe OeYeOV aW ZKLcK PULYaWe MaULWLPe SecXULW\ CRPSaQLeV 
fXQcWLRQ PRUe XQLfRUP, YLa SUR fRUPa cRQWUacWV aQd gRRd SUacWLceV, WKeUe LV a Qeed fRU a 
gORbaO bRd\ fRU LQWeUYeQWLRQ LQ caVeV Rf bUeacK b\ PULYaWe MaULWLPe SecXULW\ CRPSaQLeV, 
UegXOaWLRQ Rf aUPV aQd aPPXQLWLRQ aW Vea, e[WUadLWLRQ Rf ZURQgdReUV aQd UedUeVV Rf WKe 
gULeYaQceV Rf YLcWLPV affecWed b\ ZURQgdRLQgV Rf PULYaWe MaULWLPe SecXULW\ CRPSaQLeV. 

AQ aWWePSWed dUafW CRQYeQWLRQ RQ PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV VWLOO 
aZaLWV acceSWaQce aQd cRQfLUPaWLRQ b\ WKe LQWeUQaWLRQaO cRPPXQLW\. TKe dUafW cRQWaLQV 
SURYLVLRQV gXLdLQg QRQ-RXWVRXUcLQg Rf QeceVVaU\ SWaWe fXQcWLRQV, UegXOaWLRQ aQd 
PRQLWRULQg Rf ZRUNV b\ PULYaWe MLOLWaU\ CRPSaQ\ SecXULW\ CRPSaQLeV. IW aOVR VXggeVWV 
aPeQdPeQW Rf dRPeVWLc OaZV aV SeU WKe CRQYeQWLRQ fRU beWWeU LPSOePeQWaWLRQ, e[WUadLWLRQ 
aQd WUaQVfeU Rf SURceedLQgV. AQRWKeU feaWXUe Rf WKe dUafW LV WKe eQKaQcePeQW Rf 
UeVSRQVLbLOLWLeV RQ SWaWeV WR cRPSO\ ZLWK UeOeYaQW UXOeV aQd be UeVSRQVLbOe fRU WKe acWV Rf 
PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV RSeUaWLQg aQd UegLVWeUed XQdeU WKeLU OaZV.101 
UQLfRUP OaZV ZLOO deWeU VPXggOLQg Rf LOOegaO ZeaSRQV aQd YLROaWLRQV Rf LQWeUQaWLRQaO OaZV 
b\ PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV.  

TKe fXQdaPeQWaO SULQcLSOeV Rf WKe UN CKaUWeU aUe XSKeOd LQ WKe dUafW CRQYeQWLRQ 
b\ SURYLdLQg fRU QRQ-LQWeUYeQWLRQ cOaXVeV, UeVSecW fRU SWaWe VRYeUeLgQW\ aQd KXPaQ ULgKWV 
fRU aOO. RePedLeV, dXWLeV aQd OLabLOLWLeV KaYe beeQ PeQWLRQed UegaUdLQg LVVXeV ZLWK PULYaWe 
MLOLWaU\ aQd SecXULW\ CRPSaQLeV, bXW QRW aOO SRVVLbOe VLWXaWLRQV aUe aQaO\Ved, OeaYLQg 
ORRSKROeV ZLWKLQ WKe fUaPeZRUN cRQWePSOaWed WR be e[SORUed b\ PULYaWe MLOLWaU\ aQd 
SecXULW\ CRPSaQLeV. TKe dRcXPeQW aOVR OacNV WKe cRPSUeKeQVLYeQeVV LQ OaZV UeTXLUed fRU 
dLffeUeQW VLWXaWLRQV VXcK aV WKe fXQcWLRQLQg Rf PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV aW 
Vea, RQ OaQd aQd LQ WKe aLU. IW LV WKe Qeed Rf WKe KRXU WR deaO ZLWK WKe OegaOLW\ Rf WKe 
fXQcWLRQLQg Rf PULYaWe MaULWLPe aQd SecXULW\ CRPSaQLeV, aQd WKe SWaWe UeVSRQVLbLOLWLeV 
eQWaLOed, befRUe WKeUe LV PRUe cRQWUaYeQWLRQ Rf WKe SULQcLSOe Rf QRQ-XVe Rf fRUce aQd 
YLROaWLRQV Rf KXPaQ ULgKWV aW Vea.102  

IW LV VXggeVWed WR dUafW a cRQYeQWLRQ ZKLcK PXVW LQcOXde adeTXaWe SURYLVLRQV 
addUeVVLQg aOO WKe aPbLgXLWLeV Rf WKe fXQcWLRQV aQd OLabLOLWLeV Rf PULYaWe MLOLWaU\ aQd 
SecXULW\ CRPSaQLeV, aOVR UeOeYaQW WR WKeLU RSeUaWLRQaO baVe: OaQd, aLU RU Vea. UQLfRUP dUafW 
cRQWUacWV aQd bacNgURXQd daWabaVeV caQ be VaQcWLRQed aV fRUPaO VWeSV fRU WKe XVage Rf 

 
101  UNHRC ¶ReSRUW Rf WKe WRUNLQg GURXS RQ WKe XVe Rf PeUceQaULeV aV a PeaQV Rf YLROaWLQg KXPaQ ULgKWV 

aQd LPSedLQg WKe e[eUcLVe Rf WKe ULgKW Rf SeRSOeV WR VeOf-deWeUPLQaWLRQ: DUafW Rf a SRVVLbOe CRQYeQWLRQ RQ 
PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV (PMSCV) fRU cRQVLdeUaWLRQ aQd acWLRQ b\ WKe HXPaQ RLgKWV 
CRXQcLO ² AQQe[· (2010) UN DRc A/HRC/15/25. 

102  LbLd. 
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PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV. A WePSRUaU\ WULbXQaO WR addUeVV WKe cRQfOLcWV 
aULVLQg dXe WR WKe acWV Rf PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV caQ be SURSRVed WR 
LQWeUSUeW WKe dUafW cRQYeQWLRQ, eQKaQce MXULVSUXdeQce aQd KROd ZURQgdReUV accRXQWabOe. 
TKLV ZLOO acceOeUaWe WKe UePedLaO SURceVV aQd ZLOO acW aV a deWeUUeQW WR ZURQgdReUV. TKe XVe 
Rf PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV dReV QRW VeeP WR be OeVVeQLQg; LQVWead, WKeLU 
aPbLW LV eYROYLQg WR cRYeU eYeQ Vea URXWeV. HeQce, effecWLYe VWeSV PXVW be WaNeQ fRU WKeLU 
SURSeU KaQdOLQg aQd WR KROd WKeP UeVSRQVLbOe fRU bUeacKeV. FLUVW, WKe fXQcWLRQ Rf PULYaWe 
MLOLWaU\ aQd SecXULW\ CRPSaQLeV PXVW be VWULcWO\ RXWOLQed aQd VXbVeTXeQW OaZV PXVW be 
Pade LQ accRUdaQce ZLWK LQWeUQaWLRQaO OaZV fRU WKeLU ePSOR\PeQW aQd fRUPaWLRQ. 
SecRQdO\, LW LV VXggeVWed WKaW WKe VWaWXV Rf PePbeUV Rf PULYaWe MLOLWaU\ aQd SecXULW\ 
CRPSaQLeV PXVW be cOaULfLed fRU WKeLU XVage LQ WLPeV Rf ZaU aQd Seace. TKLUdO\, WKe OLabLOLW\ 
Rf WKe LQdLYLdXaO cRPSaQLeV aQd SWaWeV PXVW be deaOW ZLWK LQ VeSaUaWe KeadV. AOO WKUee 
VXggeVWLRQV VKRXOd be deaOW ZLWK cRPSUeKeQVLYeO\. TKe OaZ UegaUdLQg PULYaWe MLOLWaU\ aQd 
SecXULW\ CRPSaQLeV PXVW be cRdLfLed, eVSecLaOO\ fRU WKRVe ePSOR\ed aW Vea, WR SaYe a Za\ 
fRU Seace aQd ORYe aPRQg QaWLRQV. GRRd SUacWLce PXVW be WaNeQ LQWR accRXQW WR eVWabOLVK 
VWaQdaUd SUacWLce. KeeSLQg LQ PLQd WKe RbMecWLYeV Rf WKe UN CKaUWeU, LW LV QeceVVaU\ WR 
KaUPRQLVe WKe eQd UeVXOWV Rf aQ\ cKaQge RccXUULQg LQ RXU gORbaO VeW-XS. PROLcLeV aQd 
UefRUPV WR UegXOaWe PULYaWe MLOLWaU\ aQd SecXULW\ CRPSaQLeV aQd PULYaWe MaULWLPe 
SecXULW\ CRPSaQLeV ZLOO be a VWeS WRZaUdV WKe UeaOLVaWLRQ Rf RQe VXcK RbMecWLYe. 
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