Groningen Journal of International Law, vol 6(2): International Legal Reform

Legitimacy Issues in Investor-Treaty Arbitration and How a
Permanent Court May Be the Best Solution

Hasanali Pirbhai*

DOI: 10.21827/5bf3ea0c738f0

Keywords
ISDS; ICSID; UNCITRAL; LEGITIMACY

Abstract

Investor-treaty dispute settlement is used by States and investors to resolve disagreements
that investors may have with regard to their investment in the host state. Disputes are
usually resolved through arbitration, and the process has all the trappings of general
commercial arbitration. However, there have been calls for the system to be replaced by a
permanent court structure. If a permanent court is the next step, this must mean that the
current system has legitimacy issues which may be resolved by a permanent structure.

This article explores three problems with the current system: inconsistent
decisions, lack of appeals, and lack of transparency. These are serious issues which affect
the legitimacy of the current system. The discussion focuses primarily on the
International Centre for Settlement of Investment Disputes (ICSID) system as this is the
most common choice, and some mention is made of the United Nations Commission on
International Trade Law (UNCITRAL) system. Throughout the article, I analyse the
problems associated with these and how a permanent court may address these legitimacy
issues. My argument is that a permanent court can weed out inconsistent decisions, have
a fair and real appeals structure, and be sufficiently transparent as to as to allow or
facilitate interested groups to act as amicus curiae. The discussion makes reference to the
draft Transatlantic Trade and Investment Partnership (TTIP) because, through this, the
European Union (EU) has proposed a potential permanent court structure.

I. Introduction
In 2008, Gus Van Harten, a professor at Osgoode Hall Law School in Toronto, Canada,
submitted a conference paper where he called for the establishment of a permanent court
for investment disputes to replace the arbitration-dominated Investor-State Dispute
Settlement (ISDS) regime.' Fast forward to today, and the idea of a permanent court for
investment disputes has become a hot topic of debate amongst academics.? In addition,
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the European Union (EU) Commission recently proposed an actual permanent court in
its Transatlantic Trade and Investment Partnership (TTIP) Draft Proposals to replace the
current ISDS regime.?

If a permanent court is the logical next step in ISDS, this means that the current
system has serious legitimacy issues that need to be addressed. This paper will discuss the
issues of inconsistency, lack of appeals and the lack of transparency. Throughout, I will
attempt to show that there are serious legitimacy issues and that a permanent court may
be the best solution for these problems.

I1. Serious Legitimacy Issues in the Current ISDS Regime

I will be dividing this discussion into three parts to show three serious legitimacy issues in
the current ISDS regime. The first part deals with issues of inconsistency in ISDS awards.
The second part looks into the lack of appeals system, whilst the third part discusses the
lack of transparency under the current regime. In each part, I will analyse how these
issues have given rise to serious legitimacy concerns and will propose potential solutions
to address them.

Through this, I aim to convince you that ISDS currently has serious legitimacy
issues that need to be addressed and that the creation of a permanent court may be the
best solution to address all three issues simultaneously.

A. Inconsistency
The problem of inconsistency in investment treaty arbitrations is not new and has been
raised frequently by scholars.* Inconsistencies in investment disputes have been noted in
the interpretation of several areas including the most-favoured nation (MFN) clause,’
umbrella clauses,® and even in defining the type of ‘investment’ in Bilateral Investment
Treaties (BITs) and Free Trade Agreements (FTAs).” Whilst these areas are far too
numerous to go into all at once given the length of this paper, I will focus on the
inconsistencies in the interpretation of the MFN clause for the purposes of this section.
This is because decisions related to MFN clauses have generally given rise to very
differing decisions, which thus makes an exploration of MFN in ISDS the best example
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to show the problem of inconsistencies. In this regard, I will show examples of certain
inconsistencies that have arisen in arbitral decisions and how these inconsistencies affect
parties to the dispute. Following this, I will explain how these inconsistencies suggest a
potential deficiency in the legitimacy in ISDS.

1. What inconsistencies have arisen when tribunals interpret the Most-
Favoured Nation (MFN) clause?
The MFN clause is a very common provision in investment treaties and was originally
developed to prevent a host State from discriminating amongst different investors of
varying nationalities.® In essence, a treaty with such a clause means that the State
promises not to grant another State more favourable conditions than the ones offered in
the treaty at hand.

However, problems in the interpretation of the MFN clause arose from the case
of Maffezini® where the Tribunal adopted a broad interpretation of the MFN clause which
allowed the investor to import elements of a more favourable dispute resolution clause in
another BIT. In this case, the dispute resolution clause in the Argentina-Spain BIT
required the investor to wait 18 months before submitting the case to international
arbitration.'” However, the investor was able to use the MFN clause to import a six
month waiting period from the Chile-Spain BIT and thus avoid the 18 month waiting
period."" This decision sparked a debate that led to later tribunals either adopting the
expansive approach used by the Maffezini Tribunal'? or expressly rejecting the Maffezini
approach in favour of a narrower approach.'?

For instance, whilst the Tribunal in Impregilo™ adopted the Maffezini approach,
one of the arbitrators, Professor Brigitte Stern, in her dissenting opinion, categorically
rejected the Maffezini approach because, in her view, it modifies the fundamental
conditions of access to the rights granted in the BIT." In other words, Professor Stern
takes the view that because dispute resolution clauses concern access to ISDS, an MFN
clause cannot modify the very conditions of this access. Thus, we start to see that
tribunals disagree on the actual legal principles that should be applied.

Other tribunals have tried to widen the principle further. For instance, the
Tribunal in Rosinvest'® held that the Respondent consented to arbitrate under the
Stockholm Chamber of Commerce by using the widely drafted MFN clause in the
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United Kingdom-Soviet BIT to import a clause from the Denmark-Russia BIT."
Through this, the investor was able to arbitrate under a mechanism that was not listed in
the original BIT and thus further expanded the approach taken in Maffezini. This is
especially important because the Tribunal in Maffezini attempted to set limits to their
approach. These were that an MFN clause could not be used to circumvent exhaustion of
local remedies, a fork in the road clause, a choice between domestic and international
courts, and nor could it be used to change a forum."® Thus, the Tribunal in Rosinvest
although seemingly following the Maffezini approach, gave a decision which is
inconsistent with the limits set in Maffezini.

However, other tribunals such as the one in Plama seem to distance themselves
from the Maffezini decision and describe the latter as one reached under exceptional
circumstances.” As such, the tribunal in Plama held that an MFN provision ‘does not
incorporate by reference dispute settlement provisions in whole or in part set forth in
another treaty, unless the MFN provision in the basic treaty leaves no doubt that the
Contracting Parties intended to incorporate them’.?° Thus, the Tribunal did not allow the
investor to import more favourable dispute resolution terms from another BIT. In
essence, the Tribunal in Plama attempted to limit the Maffezini principle.

Hence, what we effectively have is what has been described as a differing and
contrasting two-class approach to MFN interpretation — an expansive class and a narrow
class.”! What is clear is that all of the approaches mentioned are inconsistent. This leads
to several questions to which there are no clear answers. Should an investor be allowed to
import more favourable terms with certain limits? Or can we ignore these limits and
make the claimant consent to an entirely different forum? Or does the importation of
different dispute resolution clauses improperly modify fundamental conditions for access
to dispute resolution? Or should the basic rule be that no importation can occur unless all
parties have explicitly agreed to it? These inconsistencies in investment law have an
impact on the investors who rely on ISDS, and ultimately affect the legitimacy of ISDS.

2. How do inconsistencies affect the legitimacy of the ISDS regime?
The rule of law is essential to have a functioning system for those participating in the
global economy.?? One of the primary elements of legitimacy when talking about the rule
of law is coherence.? This requires consistency in interpreting and applying rules so as to
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give the impression of fairness to all parties involved.** This does not necessarily mean
that inconsistent decisions are immediately unfair and unjust. According to Professor
Thomas Franck, as long as inconsistent decisions can be explained by a ‘justifiable
distinction’ from where a clear legal principle emerges and the parties are satisfied, then
legitimacy is not undermined.” In other words, an inconsistent decision is fine if it is a
different application of the same rule that has been clearly explained and distinguished.
This is one of the ways in which the law has developed.

However, it has been seen above that the differences in decisions of tribunals in
MFN cases have not arisen because of clear distinctions to the rule, but because tribunals
are unable to decide the scope, extent and requirement of application of the rule. This
marked inconsistency in decisions has led some commentators to give a dim outlook on
imvestment arbitration. For instance, Nigel Blackaby of Freshfields Bruckhaus Deringer
said that a ‘system where diametrically opposed decisions can legally co-exist cannot last
long’.?® Others have noted that the lack of coherence in ISDS has ‘raised the spectre of a
legitimacy crisis’.?’ This is correct because parties have no certainty as to whether a
particular rule will be accepted or thrown out, and they cannot look to past decisions for
clarity given how opposing certain decisions can be. This confusion ultimately defeats
one of the primary objectives of BITs, that is to eliminate uncertainty regarding the
substantive and procedural aspects of investment protection.?® Therefore, inconsistent
decisions have negatively affected the legitimacy of ISDS.

With this in mind, it is important to find an explanation for these inconsistencies
and possible solutions to address the problem. Two explanations have been raised by
scholars thus far. These are firstly, the ‘growing pains’ of the system, and secondly the
different outlooks of ISDS arbitrators when it comes to their role. I will approach these in
turn.

Firstly, some authors have tried to explain this lack of coherence in ISDS as
temporary ‘growing pains’.? They believe that ISDS is currently in a state of adolescence,
and as it grows it shall correct its mistakes and erroneous decisions will be thrown out.*
In other words, these inconsistencies are natural and the system should just be left to
converge over time. With due respect to commentators, I do not agree with this
proposition. The problem with the view that ISDS will eventually converge is that it does
not address the current legitimacy problem of the regime. If tribunals continue making
inconsistent decisions as they grapple with the law, parties may feel that the current
system is unfair towards them which may lead to ISDS falling out of favour with
parties.”’ Therefore, waiting for the system to converge is not a suitable approach to
dealing with the legitimacy problems in ISDS — it simply ignores the current very serious
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issues in the hopes that the system will ‘fix itself’. In my opinion, it would be better to
develop a body of rules for investment law rather than wait for convergence — a point I
explore later in this section.

The second explanation offered is that ISDS arbitrators have different conceptions
of what their role is.* One group of arbitrators see their role as that of commercial
arbitrators with the sole purpose of resolving the dispute even if that means ignoring
‘rules’ set by previous tribunals.* This is because they are chiefly concerned with giving
unanimous decisions as these are less likely to be challenged and more likely to be
regarded as legitimate.* In other words, this group believes their role is to provide a
decision for the parties and nothing more.

However, the second group of arbitrators differ in that they regard ISDS as a form
of ‘public law’ adjudication.® Thus, this group sees their role as akin to being a judge on
the International Court of Justice (ICJ).* They are more concerned with setting out the
law in a way that State parties would accept, and which is more in line with the general
expectations of the international body of public international lawyers.*” This dichotomy
between the perceived roles of arbitrators is one of the explanations offered to explain the
inconsistency in decisions.*®

What is needed is a suitable solution that can address the different perceived roles
of ISDS arbitrators, and that can aid — or intensify — the convergence of investment law
into a body of rules. A potential solution is a sitting panel of judges that could stem from
a permanent court structure. These judges would have a defined role and can build a
body of investment law rules rather than simply wait for convergence, thus increasing
both certainty and coherence.

The TTIP Draft Proposals (TTIP)* show how this could work in practice. They
list the criteria for potential judges sitting in the court of first instance. Article 9 of TTIP
states that judges are appointed for a term of six years, and shall have ‘qualifications
required in their respective countries for appointment to judicial office, or be jurists of
recognised competence ... and ... have demonstrated expertise in public international
law’.* By limiting the scope of the judges to public international lawyers, a permanent
court would have a body of judges who all have a similar outlook on what their role
entails, and as previously explained, are more willing to set out the law rather than
merely solve a dispute. This is similar to the structure of the International Tribunal for
the Law of the Sea (ITLOS) which specifies certain criteria for judges and which,
according to scholars, generally has no serious problems of inconsistency.*! This also
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immediately solves the problem of different perceived roles of ISDS arbitrators and
contributes towards greater coherence of ISDS decisions. Additionally, a relatively small
panel of judges could potentially develop a coherent body of investment law rules, thus
increase certainty for parties, and therefore convergence.

The development of a body of investment law jurisprudence is not one which
ISDS stakeholders would resist because literature shows that, over time, investment
tribunals have increasingly started to cite previous awards.* Therefore, having a coherent
set of rules developed by sitting judges would be a better way to fix the problem of
inconsistency rather than waiting for the system to automatically correct itself by
‘throwing out the bad decisions’ as has been previously suggested.*’ This solution would
decrease inconsistency and, in turn, increase the level of certainty for parties involved in
ISDS and therefore restore legitimacy.

B. Appeals

The creation of an appeals facility for ISDS is not a new suggestion. The International
Centre for the Settlement of Investment Disputes (ICSID) has previously considered
introducing one, and various scholars have written about it.** Currently, parties
arbitrating under ICSID can request an annulment of the award under very narrow
grounds through an annulment committee.* Parties using other institutions such as the
United Nations Commission on International Trade Law (UNCITRAL) do not have
recourse to a similar mechanism and thus can only challenge its enforcement under the
New York Convention or at the place of arbitration.*

This section will focus solely on the ICSID annulment committee given its
uniqueness to ISDS. I will show the problems that have come about under the current
system, how these problems are serious enough to affect the legitimacy of ISDS, and why
the creation of an appeals tribunal is desirable and can restore legitimacy to ISDS.

1. What are the problems associated with the current system?
Under Article 52 of the ICSID Convention, parties can attempt to get an award annulled
under very limited grounds. These are:
a. that the tribunal was not properly constituted,
b. that the tribunal has manifestly exceeded its powers;
c. that there was corruption on the part of a member of the tribunal;

2 Weidemaier W, WMC, “Towards a Theory of Precedent in International Arbitration” 51 William and
Mary Law Review (2010) 1908, at <scholarship.law.unc.edu/cgi/viewcontent.cgi?referer=https://www.
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2018).
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d. that there has been a serious departure from a fundamental rule of
procedure; or
e. that the award has failed to state the reasons on which it is based.*’

It should be noted from the outset that a tribunal being mistaken in either the law
or facts of the case are not grounds for annulment. I will now use two decisions from
annulment committees to demonstrate the problems associated with this system. The first
decision will show how the constrained rules of the annulment committee affect the
legitimacy of ISDS, whilst the second will show how some committees give an expansive
interpretation to Article 52 of the ICSID Convention which, in turn, affects the
legitimacy of the current ICSID annulment committee system.

If we look at the case of CMS,*® the Argentinian government had lost an
arbitration against an American company for various regulatory measures it had
undertaken during the Argentine financial crisis.* The Tribunal did not accept the
Argentinian government’s defence of necessity, which fell under Article XI of the BIT.*
Argentina thus decided to apply for annulment of the award on the grounds that the
tribunal had manifestly exceeded its powers and failed to state reasons.’!

On analysing the award, the Annulment Committee noted that the Tribunal had
made ‘manifest errors of the law’ in its interpretation of Article XI, and that there were
significant lacunae in the award such that it was ‘impossible for the reader to follow the
reasoning’ for certain issues.”? Despite these serious criticisms of the award, the
Committee recognised the narrow limits to its jurisdiction and concluded that the award
could not be annulled under the grounds argued by Argentina.”® In the words of the
Committee, it ‘cannot simply substitute its own view of the law and its own appreciation
of the facts for those of the Tribunal’.** The Committee recognised that although there
were errors and lacunas in the application of Article XI, the Tribunal nonetheless applied
it which is what it was tasked with doing.>

This situation is one where the Committee has followed the ICSID annulment
rules to the letter. It recognised that it had narrow jurisdiction and used its limited powers
to come to a decision.’® The problem is that when the rules are followed to the letter, an
annulment committee does not have enough powers to address situations where it
believes that a tribunal has made serious errors in the interpretation of the law. This, in
my view, directly affects the legitimacy of ISDS. In the previous section, I touched on
how the concept of coherence and predictability relate to the legitimacy of the rule of
law. Here, it is important to note that the concepts of justice, fairness, and the
opportunity for review also link to the legitimacy of the rule of law.>” In other words, if a
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party that has participated in ISDS is later told by an annulment committee that the
tribunal made manifest errors in its interpretation of the law but that there is nothing that
can be done to remedy the situation, would this not affect the legitimacy of ISDS?

The reason this occurs is that the current system promotes finality of awards over
accuracy.” However, this is not always beneficial for the parties involved. Practitioners
have noted that an ‘adverse final award 1s obviously adversely final’ and can thus have an
impact on confidence in the system,” and scholars have noted that accuracy of the law is
generally of greater benefit to parties to investment arbitration than finality.®® Therefore,
this suggests that the current annulment committee system which has narrow grounds of
review in order to promote finality is deficient when it comes to providing legitimacy in
the ISDS system.

In contrast to this, there are cases where the annulment committee has not been
able to restrain itself as in the CMS case and has instead assumed a wide perception of its
functions. An example of this is the Enron case which also concerned measures taken by
the Argentinian government during its economic crisis.®® When interpreting a particular
rule, the Committee found that the Tribunal had correctly identified the governing law,
the relevant rules, and had applied it. However, it disagreed with the way and reasoning
which the Tribunal used to interpret the rule in question and found this to be in excess of
its powers.®* In essence, the Committee allowed an annulment for what they believed was
an error of law by interpreting it as a ‘manifest’ excess of powers.* Therefore, in contrast
to the CMS Committee, the Enron Committee seems to be almost assuming the role of an
appellate body.

What is most surprising is that the ground which the Enron Committee used to
annul the case was not one argued by Argentina — it was entirely created and developed
by the Annulment Committee.* This decision was also heavily criticised by scholars who
believe that the committee overstepped its powers and tried to assume the role of an
appellate body by allowing an annulment for an error of law.® In addition, later
annulment committees also recognised that the Enron Committee went too far in its
decision.®
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The issue of committees going beyond their powers and assuming the role of an
appellate body has occurred before in the annulment decisions in Fraport, Amco, and
Sempra.’” These instances further demonstrate the deficiencies of the current annulment
system. This is because these decisions may affect the trust that parties have in the ICSID
system because the committees in question contravene and go beyond the language of the
ICSID Convention by assuming the role of an appellate body.® In addition, when
annulment committees such as Enron develop arguments in favour of a party, the other
party may feel that the system lacks fairness. This perception may lead a party to
question the legitimacy of the annulment committee mechanism.

Therefore, the situation we have is one where if the annulment grounds are
followed to the letter, the result can lead to unfairness which may, in turn, affect the
legitimacy of ISDS. Moreover, certain committees harm the legitimacy of the current
annulment committee system by going beyond the powers assigned to them in order to
annul awards. Clearly, some reform of the system is needed. However, merely finding
ways to ensure expansive tribunal decisions do not occur would still leave a CMS-like
situation which still harms the legitimacy of ISDS. In my opinion, the best solution is
introducing an actual appeals system for ISDS.

2. How would the creation of an appeals system protect the legitimacy of ISDS?

At the outset, I believe it is important to mention that parties should be able to challenge
awards on the basis of an error of law. This is important because it will help uphold the
legitimacy of ISDS in terms of the rule of law as explained in the previous section. In
addition, as I explained in the previous section, the finality of awards should not be the
sole focus of an ISDS system if finality compromises accuracy. Whilst this view may
seem shocking to a commercial arbitrator, it is important to remember that investment
arbitration involves issues of substantial public interest which thus makes accepting
erroneous decisions less justifiable in the name of finality than in commercial
arbitration.”” The idea of promoting fairness over finality by introducing an appellate
mechanism to investment arbitration has also been proposed by scholars such as Platt.”
Therefore, allowing awards to be reviewed, whilst perhaps sacrificing the concept of
finality, is not necessarily a negative outcome because of the public interest of ISDS and
because it would increase fairness and thus legitimacy in the system.

However, merely amending the ICSID Convention to add extra grounds of
review to Article 52 is not a good approach to creating such an appellate mechanism.
This is because under Article 66 of the ICSID Convention, all proposed amendments can
only be effective once all Contracting States have approved and ratified the amendment.”
Understandably, the prospect of achieving this is unlikely. Additionally, it would only be
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a solution for ICSID and not have an impact on other bodies such as UNCITRAL. A
better approach would be to create an appeals mechanism from the ground up which
interested States can sign up to.

The grounds of appeal could be modelled on TTIP which includes the proposal
for an appellate body. These grounds are 1. that that the Tribunal has erred in the
interpretation or application of the applicable law; 2. that the Tribunal has manifestly
erred in the appreciation of the facts, including the appreciation of relevant domestic law;
and, 3. those grounds provided for in Article 52 of the ICSID Convention.”” These
grounds are wide enough such that the legitimacy concerns in terms of fairness and the
rule of law would be addressed, and narrow enough such that losing parties cannot
launch an appeal for anything they want and thus increase costs as a result.”

A good comparator for the potential success of such an appeals mechanism would
be the World Trade Organization (WTO) Appellate Body as it is the only international
third-party adjudicative system with an appeals mechanism for trade law.” The WTO
Appellate Body has been praised as a system in which parties have confidence, and with
a high degree of predictability given dissents are so rare.” In addition, it is made up of a
standing body of members who are appointed for a four-year term which allows the
system to benefit from collective expertise and thus helps encourage consistency and
reduces unpredictability.” The fact that the WTO has such a successful appellate body —
which commentators note has not had the same legitimacy crisis that ICSID has faced —
demonstrates that it can serve as a model for an ICSID appeals mechanism.”” Therefore,
having an appellate mechanism can potentially increase fairness and contribute to the
legitimacy of ISDS as it has done in the WTO system.

Whilst this may sacrifice the concept of finality, it will promote fairness and thus
increase the legitimacy in the system. TTIP shows the potential form this appellate
mechanism could take, whilst the successes of the WTO Appellate Body demonstrate the
potential benefits such a system could have.

C. Transparency
The issue of transparency in international investment arbitration is one which has
increasingly become the focus of attention amongst parties to ISDS, scholars, and the
general public.”® The tensions which bring about legitimacy concerns is because of the
hybrid nature of ISDS which, on the one hand, is a public international law process
involving States, and on the other hand is rooted in arbitration which is a private form of
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dispute resolution.” Therefore, it is important that the right balance is struck between
these two notions whilst also protecting the legitimacy of ISDS.

In this section, I will start by describing how transparent current proceedings are
under the current regime and associated problems. Following this, I will explain what
improvements could be made to improve transparency. My discussion will touch on the
transparency proposals in the TTIP as well as the new UNCITRAL directive on
transparency in investment arbitration. Hence, I will show that ISDS currently has
serious transparency issues that need reform.

1. How transparent are proceedings under the current regime?

If transparency is merely the publication of awards, then investment arbitration is very
transparent. Whilst BITs and the ICSID Convention say little about transparency, in
practice, there is not as much confidentiality as compared to traditional commercial
arbitration.* For instance, according to Article 48(5) of the ICSID Convention, ICSID is
required to seek parties’ consent that the award be published. However, in the absence of
such consent, the centre publishes excerpts of the legal reasoning.®’ The situation is
similar for investment arbitrations occurring under the London Court of International
Arbitration (LCIA) or other national arbitral institutions.®” Therefore in terms of
publication of awards, investment arbitration is much more transparent than commercial
arbitration.

However, when it comes to the issues of public access and the involvement of
amicus curige, investment arbitration is rather closed. With regards to public access,
investment arbitration is held in camera and the public does not have access to neither the
pleadings nor the oral hearings.® When it comes to the involvement of amicus curiae, this
has only been allowed in limited circumstances.*® For instance, before the new
transparency rules came into effect, UNCITRAL Tribunals were only mandated to
conduct arbitrations in a manner it considered appropriate and therefore could use their
discretion when deciding to permit amicus curiae.®

By contrast, ICSID has more detailed rules regarding amicus curiae, albeit still
limited. Under ICSID amicus curiae are allowed to file written submissions regarding
matters that are within the scope of the dispute.® In doing so the tribunal must consider
whether 1. the submission would assist it in determining a factual or legal issue related to
the proceedings by bringing a perspective or particular knowledge or insight different
from that of the parties; 2. the submission would address a matter within the scope of the
dispute; and 3. the non-disputing party has a significant interest in the proceeding.®
Tribunals are also required to ensure that the submission does not disrupt the proceedings
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or prejudice one of the parties, and must give both parties the opportunity to comment on
the submission.®® However, parties are still able to veto the attendance of amicus curiae
and they have generally been denied access to the evidentiary record presented in the
hearing.*® For instance, in the Berhnard von Pezold case, the Claimants vetoed the
European Centre for Constitutional and Human Rights’ (ECCHR)attendance of the
hearings and denied them access to the evidentiary record.” This contributes to one of
the criticisms of ISDS which is that, given that amicus curiae do not generally have access
to the proceedings and the evidentiary record, they may not be able to provide briefs of
substantive value that could pass the threshold laid out above.”® Thus, whilst there is
some degree of openness when it comes to accepting amicus curiae, it is still rather closed.

Whilst this may seem unsurprising to a traditional commercial arbitrator, it
should be stressed that investment arbitration is one of public interest. Commentators
generally agree that the public has a substantial interest in arbitrations involving States. **
This is because investment arbitration generally involves challenges by private parties to
government measures which are usually implemented to achieve public policy goals, and
can result in arbitrators striking down these government measures.” As a result, there
may be an impact on a State’s national budget and on the welfare of the people.” This
substantial public interest is a reason why Non-Governmental organisations
(Organizations (NGOs) frequently attempt to submit briefs in investment arbitrations in
order to provide expertise on issues ranging from the environment to public health which
may be at stake in the arbitration.” This substantial public interest is one of the
arguments as to why ISDS should be significantly more open to both the public and
amicus curiae as compared to traditional commercial arbitration.

In addition to the public interest arguments, a more open ISDS mechanism would
help increase public trust in the system. This is because ISDS is generally very negatively
perceived by the public as a sort of ‘secret court’” which places the interests of corporations
above that of the public.” Commentators suggest that the perception of a secret court
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system in which the public has no input can lead to a democratic deficit in ISDS.®” Some
have gone so far as to suggest that this could generate popular backlash against ISDS.*
This is something which tribunals have recognised and have tried their best to address.
For instance, when deciding whether or not to allow amicus curiae briefs, the Tribunal in
Methanex noted that the,

arbitral process could benefit from being perceived as more open or transparent or
conversely be harmed if seen as unduly secretive. In this regard, the Tribunal's
willingness to receive amicus submissions might support the process in general and this
arbitration in particular; whereas a blanket refusal could do positive harm.*
This clearly demonstrates that tribunals are acutely aware of the criticisms and
negative perceptions that surround ISDS.

Therefore, it is clear that increasing levels of transparency in investment arbitration by
allowing more participation by amicus curiae will aid in enhancing the legitimacy of ISDS.
This is important given the public interest involved in investment arbitration and because
of concerns of public perception of ISDS. In addition, commentators note that increasing
transparency in ISDS could lead to higher quality decision making given that the
arbitrators and parties know their activities would be subject to public scrutiny, and aid in
the protection of certain related public interests that may not be the subject matter of the
dispute.'® Whilst it has been noted that the consequences of increased transparency are
potentially greater costs and delays to the process, it is generally accepted that the
benefits that increased transparency would bring far outweigh the disadvantages.'®
Therefore, the current regime is deficient and steps should be taken in order to provide
greater levels of transparency in ISDS.

2. What can be done to increase transparency in ISDS?

First, it is clear that in order to be more transparent, ISDS must be open to greater
involvement of amicus curiae that goes beyond merely providing briefs at the tribunal’s
discretion. This is important because trends in investment arbitration suggest that it is not
only NGOs but also groups representing workers as well as other civil society groups that
petition to submit briefs.!® This shows that amicus curiae can be a route for greater public
involvement in the ISDS process. Therefore, ISDS should continue to be open to amicus
curiae briefs from a wider group of actors to increase transparency.

However, merely accepting a wider range of amicus curiae is not enough. In my
opinion, if ISDS is to maintain its legitimacy, it needs to go a step further. A good model
for what this change could look like is the TTIP. This is because these proposals were
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based on the results of a public consultation on ISDS in TTIP and hence should
adequately address most of the concerns that the public would have.'®

Article 23(1) of the TTIP permits a tribunal to allow ‘any natural or legal person
which can establish a direct and present interest in the result of the dispute to intervene as
a third party’.'™ The role of the intervener is limited to supporting the award sought by
one of the parties to the dispute.'® Furthermore, if the application to intervene is granted,
the intervener is allowed to receive a copy of every procedural document served on the
disputing parties, has permission to attend the hearings, and may make an oral statement
in addition to a written statement.'® Furthermore, the intervening party is allowed to
intervene all the way up to the Appeals Tribunal.'”’

These proposals go well beyond the limits set on amicus curiae in the current
regime. Firstly, they allow the intervening party to take a side and support one of the
disputants. In my opinion, this recognises the substantial public interest in ISDS by
allowing a biased party to intervene in the dispute. This would allow public interest
organisations to directly and actively support government policy that is at risk of being
struck down. Secondly, for the first time, these parties are granted access to all the
documents in the hearings and are allowed to attend the hearings in order to make a
statement. In my opinion, this would allow organisations to make more substantive
submissions to the tribunal and recognises the potential stake that the public may have in
the result of the arbitration.

However, the TTIP has gone a step further by incorporating the whole of the new
UNCITRAL rules on transparency.'® These new rules from UNCITRAL go even further
to promote transparency by making many documents available to the public through an
online database.'” In addition, the new rules provide that all hearings will be made open
to the public with the exception of such portions that need to be private in order to
protect confidential information.'® These measures are radical when compared to the
current regime which is modelled on commercial arbitration. This level of openness and
increased public access will have the effect of increasing public awareness of disputes and
the legitimacy in ISDS because the public would be allowed to scrutinise the whole
process.!!! Therefore, this would directly address the criticisms of secrecy in ISDS that
was discussed earlier. It should be noted that the Mauritius Convention on Transparency
also attempts to incorporate the whole of the UNCITRAL rules on transparency into
BITs, regardless of the arbitration institution proceedings are commenced in.''? Assuming
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widespread ratification of the Mauritius Convention, it will only serve to correct
transparency issues in ISDS whilst ignoring other legitimacy issues discussed above.

In essence, the current ISDS regime has serious issues when it comes to
transparency. These issues contribute to increasing the negative public perception of
ISDS and thus harm the legitimacy of ISDS. TTIP would go a long way in addressing
these issues by combining the UNCITRAL proposals with its own standards. Being more
open to amicus curiae briefs and allowing public access to the hearings ensures that issues
of substantial public interest would have a voice in the proceedings and improves the
overall public image of ISDS. This, in turn, helps in increasing the legitimacy of ISDS.

III. Conclusion
The current ISDS regime has serious issues in terms of the inconsistency of awards, lack
of appeals mechanism, and in the transparency of ISDS. I have shown that each of these
issues give rise to serious concerns regarding the legitimacy of the process. Potential
solutions were also presented to address each of these issues, and these were discussed in
the context of the current TTIP Draft Proposals given that the proposals include a
permanent court.

In my view, the best solution to cumulatively address all the above issues is the
creation of a permanent investment court. Creating a permanent investment court from
the ground up would be the most efficient way to incorporate all the potential solutions
simultaneously. The court would have a system which includes a small roster of judges to
ensure consistency, an appeals mechanism to ensure fairness, and incorporates the
transparency suggestions discussed to maintain public confidence in the system. Thus, all
the legitimacy issues raised in this discussion could be addressed by the creation of a
permanent court.
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